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ADJtTDGED  IN 


THE  COURT  OF  CHANCERY 

OP   THE 

STATE   OF   NEW  JERSEY. 
MAY  TERM,  1869. 


Abeaham  O.  Zabriskie,  Esq.,  Chancellor 


The  National  Bank  of  the  Metropolis  vs.  Speaqub 
and  others.* 

Mitchell  &  Allen,  Trustees,  vs.  Same. 

Klous  &  HiLLBURN  VS.  Same. 

1.  Although  a  husband  may  give  to  the  wife  her  services  and  earnings 
as  against  his  creditors,  when  she  carries  on  a  separate  business,  without 
his  assistance,  with  her  own  means  and  on  her  own  account,  yet  in  all 
cases  where  a  business  is  carried  on  by  a  husband  and  wife  in  co-operation, 
and  the  labor  and  skill  of  the  husband  are  contributed  and  united  with 
those  of  the  wife,  the  business  will  be  considered  as  that  of  the  husband 
and  not  that  of  the  wife,  and  the  proceeds  will  not  be  protected  for  her  as 
against  his  creditors. 

2.  The  fruits  of  the  wife's  labor  and  skill,  under  such  circumstances,  are 
not  her  separate  property  within  the  terras  or  intention  of  the  act  for  the 
better  securing  the  property  of  married  women. 

3.  Even  if  tliat  act  gave  a  wife  the  capacity  to  accept  a  gift  of  property 
from  her  husband,  she  could  not  be  allowed  to  retain  such  gift  as  against 

*  Cited  in  Strong  v.  Van  Deursen,  8  C.  E.  Or.  371 ;  Hvher  v.  Biebold, 
10  C.  E.  Gr.  173  ;  Macintosh  v.  Thurston,  Id.  246  ;  Heinselt  v.  Smith,  5  Vr. 
217  ;  Lamb  v.  Cannon,  9  Vr.  363. 
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his  creditors,  when  made  under  circumstances  which  would  prevent  it  from 
being  sustained  in  favor  of  a  stranger. 

4.  A  conveyance  taken  in  the  name  of  the  wife,  of  property  purchased 
with  means  of  her  husband  when  in  embarrassed  circumstances,  in  order 
to  screen  it  from  his  creditors,  will  be  set  aside  as  against  future  creditors. 

5.  A  married  woman  who  had  no  separate  property,  and  had  never  car- 
ried on  any  separate  business,  made  a  power  of  attorney  to  her  husband 
to  carry  on,  in  her  name,  a  hotel.  The  husband  was.  at  the  time,  exten- 
sively engaged  in  similar  enterprises,  and  had  become  embarrassed.  The 
husband  negotiated  and  executed,  in  the  name  of  his  wife,  acting  as  her 
attorney,  articles  of  co-partnership  with  S.,  for  conducting  the  hotel  in- 
tended. Land  and  buildings  for  such  hotel  were  subsequently  purchased, 
and  the  deed  for  them  was  taken  in  the  individual  names  of  the  wife  and 
of  S.,  her  partner.  A  part  of  the  first  installment  of  the  purchase  money 
was  paid  from  money  alleged  to  have  been  borrowed  by  the  wife  for  the 
purpose,  and  a  part  was  paid  by  the  husband  from  his  own  means.  The 
complainants  advanced  money  to  the  husband,  to  be  used  in  fitting  up  the 
hotel,  upon  the  faith  of  liis  representations  to  them  that  he  was  the  pur- 
chaser of  a  half  interest  in  it.  They  now  file  a  bill,  praying  that  the  wife 
may  be  decreed  to  hold  the  title  to  said  property  as  trustee  for  her  husband, 
and  to  convey  it  so  as  to  be  held  subject  to  their  remedy  at  law.  Held — 
That  the  circumstances  proved  an  intent  on  the  part  of  the  husband  and 
wife  to  take  the  title  in  her  name  for  the  purpose  of  delaying  and  defraud- 
ing his  creditors,  and  that  the  complainants  were  therefore  entitled  to  the 
relief  prayed. 

6.  Where  one  who  has  purchased  lands  upon  an  agreement  that  a  part 
of  the  price  shall  be  secured  by  a  mortgage  to  be  given  upon  the  delivery 
of  the  deed,  commences,  without  the  written  consent  of  the  vendor,  to  erect 
buildings  upon  the  land  before  ihe  actual  delivery  of  the  deed  and  mort- 
gage, the  mortgage,  if  afterwards  given  pursuant  to  the  agreement,  and 
duly  registered,  has  preference  over  any  lien  claim  which  may  have  been 
filed  for  labor  or  materials  furnished  towards  the  buildings,  although  fur- 
nished before  the  execution  of  the  mortgage. 

7.  A  contract  to  convey  land,  although  in  writing,  does  not  amount  to  a 
consent  in  writing  to  erect  buildings,  so  as  to  make  the  estate  of  the  vendor 
subject  to  a  lien  for  a  building  erected  by  a  tenant  or  other  person.  Hence, 
in  this  case,  the  estate  of  the  vendor  is  not  affected  by  the  lien,  but  only 
the  equitable  estate  of  the  purchaser. 

8.  In  order  to  preserve  the  lien  of  a  chattel  mortgage  beyond  the  first 
year,  the  re-filing  a  copy  required  by  law  must  be  done  during  the  thirty 
days  immediately  pi-eceding  the  expiration  of  the  year.  A  re-filing  before 
the  commencement  of  the  thirty  days  is  unavailing.  Such  a  mortgage 
must  be  postponed  to  the  claims  of  subsequent  creditors,  purchasers,  and 
mortgagees  ;  but  as  against  the  mortgagors  themselves,  it  is  valid. 

9.  The  mortgagees  in  a  chattel  mortgage  upon  hotel  furniture,  wliich 
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<;ontained  a  provision  that  the  mortgagors  should  retain  the  possession 
until  default  in  payment,  or  until  the  chattels  should  be  seized  by  execu- 
tion or  attachment,  upon  learning  that  a  levy  had  been  made,  attended, 
by  their  attorney,  at  the  hotel  wherein  the  property  was,  and  demanded 
possession.  The  mortgagors  gave  the  attorney  the  keys,  went  with  him 
tlirough  the  hotel,  opened  the  doors  of  the  various  rooms,  and  exhibited 
tlie  furniture.  It  was  then  arranged  that  the  property  covered  by  the 
mortgage  should  be  considered  as  stored  for  the  mortgagees,  and  the  attor- 
ney took  away  a  napkin  as  a  symbol  of  the  delivery  of  the  whole.  Held — 
That  this  transaction  could  not  aid  the  claim  of  the  mortgagees  ;  it  was  not 
an  actual  and  continued  change  of  possession. 

10.  Although,  for  want  of  due  filing  or  actual  change  of  possession,  a 
mortgage  given  by  partners  upon  partnership  property  has  been  postponed 
to  the  claims  of  subsequent  creditors  of  the  firm,  yet  equity  will  give  it 
priority  over  claims  of  creditors  of  individual  partners.  As  against  the 
mortgagors  themselves,  omission  to  file,  or  to  change  the  possession,  does 
not  impair  the  mortgage  ;  hence  any  surplus  which  remains  after  discharg- 
ing valid  liens  for  firm  debts  must  be  applied  to  discharge  the  demand  of 
the  mortgagees,  tliat  being  a  partnership  debt,  in  preference  to  individual 
debts  of  either  partner. 

11.  The  law  of  this  state  does  not  forbid  debtors,  though  insolvent,  to 
prefer  creditors  by  making  payments  of  money  or  transfers  of  property,  or 
by  giving  mortgages  or  confessing  judgments.  And,  although  a  preference 
thus  created  may  operate  to  delay  and  hinder  other  creditors,  yet,  if  nol 
created  for  that  purpose,  but  to  secure  or  pay  bona  fide  debts,  it  is  lawful. 

12.  A  mortgage  executed  by  the  partners  of  an  insolvent  firm,  upon 
properly  of  the  firm,  to  a  trustee  for  the  holders  of  bonds  to  a  large  amount, 
issued  by  the  firm  to  secure  such  creditors  as  were  willing  to  accept  the 
bonds  as  payment  of  or  security  for  their  debts,  is  not  void  by  reason  of 
the  provisions  of  the  assignment  act,  but  is  valid  to  the  extent  of  protect- 
ing all  holders  of  such  bonds  who  appear  to  be  6o7ia_/?de  creditors  for  value. 
The  bonds  given  to  creditors  for  sums  larger  than  their  true  debts,  can  be 
enforced  only  for  the  amounts  really  due.  So  far  as  these  bonds  are  volun- 
tary gifts,  they  are  not  good  as  against  creditors. 

13.  The  rule  of  courts  of  equity  and  bankruptcy,  when  partnership 
assets  are  to  be  administered  there,  that  they  must  be  applied  to  the  part- 
nership debts  before  any  part  can  be  appropriated  for  the  partners,  or  to 
pay  their  individual  debts,  does  not  operate  to  defeat  a  lien  fairly  ami  law- 
fully created  by  the  partners  upon  partnership  assets  in  favor  of  indi- 
vidual creditors,  before  proceedings  for  a  judicial  administration  were 
commenced. 

14.  Partners  have  the  power,  while  the  partnership  assets  remain  under 
their  control,  to  appropriate  any  portion  of  them  to  pay  or  secure  their 
individual  debts.  A  mortgage  given  by  them  to  secure  individual  debts 
fairly  due,  is  not  rendered  void  by  the  mere  fact  that  it  operates  to  give 
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individual  debts  a  preference  over  demands  against  the  firm  ;  nor  will  such 
mortgage  be  set  aside  for  that  reason,  by  a  court  of  equity,  unless,  per- 
haps, when  created  in  contemplation  of  insolvency  to  give  an  improper 
preference. 

15.  If,  in  any  case,  one  who  has  loaned  money  upon  the  credit  of  an 
individual  partner,  could  have  established  a  demand  therefor  against  the 
firm,  by  proof  that  the  money  was  borrowed  and  used  for  the  benefit  of 
tlie  firm,  the  right  to  do  so  is  lost  by  proceeding,  with  knowledge  of  the 
facts,  to  the  recovery  of  judgment  and  the  issuing  of  execution  against  the 
individual  partner. 

16.  The  only  interest  in  property  of  tlie  firm  which  can  be  reached  by 
virtue  of  a  creditor's  bill,  founded  upon  such  a  judgment  and  execution,  is 
the  share  of  tlie  individual  partner  against  wliom  the  judgment  is  ren- 
dered, in  the  assets,  after  payment  of  all  partnership  debts. 

17.  An  execution  on  a  judgment  against  partners  for  a  partnership  debt 
may  be  levied  upon  the  individual  property  of  either  partner,  although 
the  partnership  property  is  sufficient  to  make  the  debt. 

18.  Real  property,  purchased  with  partnership  funds,  for  the  uses  of  the 
partnership  business,  must  be  regarded  as  partnership  assets,  within  the 
rules  of  equity  governing  the  application  of  assets  to  debts  in  controver- 
sies relative  to  the  priority  of  creditors  of  a  firm  over  those  of  individual 
partners. 

The  defendant,  Christopher  C.  Sprague,  in  September^ 
1865,  was  proprietor  of  the  Kirkwood  House,  a  large  hotel 
in  tlie  city  of  Washington.  He  had  kept  it  for  some  time 
before,  and  continued  to  keep  it  for  some  time  afterwards. 
He  was  also  engaged  in  other  enterprises,  and  was  largely 
indebted.  His  wife,  Lydia  J.  Sprague,  had  no  separate 
property,  and  had  not  since  her  marriage  been  engaged  in 
any  separate  business  on  her  own  account.  On  the  29th  day 
of  September,  1865,  she  executed,  under  her  hand  and  seal,  a 
power  of  attorney  to  her  husband,  to  carry  on,  in  her  name, 
tiie  hotel  business  at  Long  Branch,  in  this  state,  with  full 
]>ower  to  purchase,  mortgage,  sell,  and  demise,  real  and  per- 
sonal estate. 

On  the  1st  of  October,  1865,  articles  of  partnership  be- 
tween her  and  Howard  A.  Stokes  were  executed  in  her  name, 
signed  by  her  husband  as  her  attorney.  The  term  of  the 
partnership  was  five  years ;  the  business  was  to  be  hotel 
keeping  at   Long    Branch ;    each   party  was   to  contribute 
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$15,000  of  the  capital;  each  to  give  personal  attention  to 
the  business;  profits  were  to  be  shared  equally;  and  the 
jiarae  of  the  firm  was  Sprague  &  Stokes. 

On  the  7th  day  of  September,  1865,  C.  C.  Sprague  and 
Howard  A.  Stokes  had,  by  a  written  contract,  agreed  to  pur- 
ohase  of  Woolman  Stokes  the  property  at  Long  Branch, 
since  known  as  the  Continental  Hotel  property,  for  $75,000. 
Of  this,  Howard  A.  Stokes  was  to  pay  $15,000  November  1st, 
1865;  Sprague  was  to  pay  $6000  by  November  16th,  1865, 
$4000  by  January  1st,  1866,  and  $5000  April  1st,  1866,  when 
the  deed  was  to  be  delivered;  $15,500  was  to  be  paid  by 
assuming  mortgages  to  that  amount  tlien  on  the  property, 
and  the  remaining  $29,500  was  to  be  secured  by  a  mortgage 
on  the  property.  This  agreement  was  signed  by  Sprague 
and  H.  A.  Stokes,  but  not  by  W.  Stokes ;  $200  was  paid  by 
Sprague  at  the  signing  of  the  agreement.  On  the  15th  of 
November,  H.  A.  Stokes,  who  is  the  son  of  W.  Stokes,  gave 
his  father  his  note  for  $15,000,  which  was  accepted  for  his 
payment,  and  Sprague  paid  ^3000  in  cash.  Sprague  further 
paid  to  W.  Stokes,  in  ca.sh,  $lhOO  on  November  25th,  1865; 
$1000  Deceiuber  29th,  1865;  $2000  January  12th,  1866; 
$2000  more,  some  time  in  January,  1866,  and  gave  him  the 
note  of  Sprague  &  Stokes  for  $5000,  some  time  before  March 
27th,  1 866.  On  the  day  last  mentioned,  W.  Stokes  gave  a  deed 
for  the  property  to  Lydia  J.  Sprague  and  Howard  A.  Stokes, 
and  they,  with  C.  C.  Sprague,  executed  a  bond  and  mortgage 
to  W.  Stokes  for  $29,500,  the  residue  of  the  purchase  money  ; 
this  mortgage  was  duly  registered  within  three  days.  W. 
Stokes  did  not  know  that  the  purchase  was  made  for  Lydia 
J.  Sprague,  or  that  she  was  a  partner  in  the  firm  of  Sprague 
&  Stokes,  until  about  January  1st,  1866.  The  $200  paid  by 
Sprague  at  the  signing  of  the  agreement  was  his  own  money. 
The  residue  of  the  cash  paid  to  W.  Stokes,  by  him,  he  and 
his  wife  allege  and  testify  was  her  money,  which  was  borrowed 
by  her  on  her  own  notes,  of  Seman  Klous,  of  the  firm  of 
Klous  &  Hillburn  ;  Alpheus  J.  Hillburn,  of  that  firm,  being 
her  brother. 
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After  the  contract  of  sale,  C.  C.  Sprague  and  H.  Stokes 
took  possession  of  the  premises,  and  commenced  erecting 
new  buildings,  and  making  extensive  alterations  and  repairs 
in  and  about  the  two  hotels  then  on  the  premises,  which  they 
connected  by  a  new  building,  and  they  furnished  anew  the 
whole  establishment,  and  expended  for  these  purposes  near 
$200,000. 

The  complainants  (by  which  term  is  meant  the  National 
Bank  of  the  Metropolis),  in  the  winter  of  1865  and  1866,. 
and  in  the  spring  of  that  year,  loaned  to  C.  C.  Sprague,  by 
discounting  drafts  drawn  by  him  upon  A.  M.  White  and 
others,  about  $65,000.  These  drafts  were  drawn  payable  to, 
and  were  endorsed  by  Sprague  &  Co.,  a  name  which  repre- 
sented C.  C.  Sprague  only,  and  in  which  he  carried  on  the 
business  of  the  Kirkwood  House.  He  told  the  cashier  of  the 
complainants,  and  A.  M.  White  and  Louis  Stow,  who  were 
the  acceptors  of  the  drafts,  that  he  had  purchased  half  of  a 
hotel  establishment  at  Long  Branch,  and  that  he  wanted  the 
money  to  pay  for  that  property,  and  fit  it  up.  These  parties 
all  knew  that  he  was  engaged  in  the  Kirkwood  House,  in  a 
speculation  called  the  Bolt  machine,  and  in  purchasing  lote. 

Besides  $10,000  or  $12,000  advanced  by  Klous  to  Mrs. 
Sprague  to  pay  the  purchase  money,  Klous  &  Hillburn 
claim  to  have  advanced  to  the  firm  of  Sprague  &  Stokes 
about  $54,000  for  expenses  in  re-building  and  furnishing  the 
Continental  Hotel.  Of  this,  between  $29,000  and  $30,000 
was  paid  by  them  to  manufacturers  of  furniture,  near  Boston, 
to  whom  they  introduced  Mrs.  Sprague,  and  who  filled  her 
orders  for  furniture  on  the  credit  of  Klous  &  Hillburn.  The 
residue  of  these  advances  was  made  upon  drafts  of  Sprague 
&  Stokes,  principally  upon  a  credit  obtained  by  mortgages 
given  by  Sprague  &  Stokes  to  them  for  that  purpose. 

Woolman  Stokes  advanced  money  to  Sprague  &  Stokes 
for  finishing,  furnishing,  and  carrying  on  the  hotel,  and  was 
s,ecurity  for  money  obtained  by  them  for  the  same  purpose, 
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and  claims  that  the  firm  owe  him  $95,703,  including  $42,- 
478,  for  which  he  is  security  for  them. 

On  the  18th  of  May,  1866,  C.  C.  Sprague  and  wife,  and 
H.  A.  Stokes,  gave  to  Klous  &  Hillburn  a  mortgage  on  the 
real  estate  for  $35,000,  which  was  duly  registered  May  21st, 
1866;  and  on  the  24th  of  May,  1866,  they  gave  Klous  & 
Hillburn  a  chattel  mortgage  on  the  furniture  and  goods  at  the 
hotel,  in  the  schedule  annexed,  to  secure  the  payment  of  $80,- 
000  in  one  year,  in  installments,  according  to  the  promissory 
notes  of  Sprague  &  Stokes  to  Klous  &  Hillburn.  This  mort- 
gage provided  that  Sprague  &  Stokes  should  retain  posses- 
sion of  the  chattels  until  default  should  be  made  in  payment, 
or  until  seized  by  execution  or  attachment.  The  chattel  mort- 
gage was  filed  in  the  office  of  the  county  clerk  July  20th, 
1866,  and  a  copy  was  re-filed  May  12th,  1867,  and  not  at 
any  other  time.  The  possession  of  the  chattels  remained 
with  the  mortgagors.  About  the  1st  day  of  April,  1867, 
the  attorney  of  Klous  &  Hillburn,  having  learned  that  this 
})ersonal  property  had  been  levied  upon,  and  was  advertised 
for  sale  by  the  sheriff,  went  to  the  premises  with  a  copy  of 
the  chattel  mortgage,  and  demanded  possession  of  the  chat- 
tels of  Mrs.  Sprague.  Mr.  and  Mrs.  Sprague  gave  him  the 
keys,  and  went  with  him  through  the  house.  He  opened 
the  doors  of  the  different  rooms,  saw  the  furniture,  and  re- 
locked  each  door,  and  Mrs.  Sprague  consented  to  his  storing 
them  there.  He  took  away,  and  produces  as  an  exhibit,  a 
napkin,  which  he  has  since  retained  in  the  name,  and  as 
symbol  of  possession  of  the  whole.  The  residue  was  left  in 
the  house  with  Sprague  &  Stokes  as  before,  and  none  but  the 
select  few  who  witnessed  the  ceremony  knew  that  a  change 
of  possession  had  taken  place.  On  the  26th  of  April,  1867, 
an  agreement  was  entered  into  between  Sprague  &  Stokes 
and  Klous  &  Hillburn,  by  which  the  latter  were  to  furnish 
the  money  to  carry  on  the  hotel  that  year,  and  to  manage  it 
by  an  agent  to  be  furnished  by  them ;  Mr.  and  Mrs.  Sprague, 
and  H.  A.  Stokes,  were  to  be  employed  in  the  management 
of  the  house,  at  a  salary  of  $1000  each,  to  Mrs.  Sprague  and 
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H.  A.  Stokes.  The  house  and  furniture  were  to  be  put  in 
the  possession  of  Klous  &  Hillburn  during  the  season,  and 
the  agreement  was  to  be  terminated  at  the  end  of  the  season 
for  boarding.  Under  this  agreement  the  buisness  was  car- 
ried on  for  that  season,  Mr.  and  Mrs.  Sprague,  and  H. 
A.  Stokes,  being  ajsparently  in  possession,  and  managing 
the  house,  except  the  finances.  It  was  agreed  between 
Sprague  &  Stokes,  and  Klous  &  Hillburn,  when  the  mort- 
gages were  given,  that  if  Klous  &  Hillburn  should  not  ad- 
vance the  full  amount  of  both,  the  deficiency  should  be  taken 
from  the  chattel  mortgage. 

On  the  8th  of  October,  1866,  C.  C.  Sprague  and  Lydia 
his  wife,  and  H.  A.  Stokes,  executed  a  mortgage  upon  the 
real  estate  and  furniture,  dated  September  1st,  1866,  to  C. 
H.  Mitchell  and  R.  Allen,  jun.,  as  trustees,  to  secure  one 
hundred  bonds  for  $1000  each,  payable  to  bearer  in  three 
years  from  date,  with  coupons  attached  for  interest  half 
yearly,  at  seven  per  cent.  This  mortgage  was  acknowledged 
on  the  8th  and  recorded  on  the  10th  of  October,  in  the  office 
of  the  clerk  of  Monmouth  county,  and  a  copy  filed  on  the 
15th  of  that  month,  in  the  same  office,  and  again  on  the  9th 
of  October,  1867. 

On  the  2d  of  November,  1866,  C.  C.  Sprague  and  Lydia 
his  wife,  and  H.  A.  Stokes,  executed  to  W.  Stokes  a  chattel 
mortgage  on  certain  chattels  in  it  specified,  some  of  which 
were  included  in  the  two  previous  chattel  mortgages,  and 
some  were  not  included  in  them.  This  mortgage  was  filed 
November  7th,  1866,  and  re-filed  October  25th,  1867,  and 
was  given  to  secure  the  payment  of  $12,000  of  the  debt  due 
from  Sprague  &  Stokes  to  W.  Stokes. 

On  the  22d  day  of  October,  1866,  the  complainants  sued 
out  of  the  Supreme  Court  a  writ  of  attachment  for  their  debt 
against  C.  C.  Sprague  as  a  non  resident  debtor,  and  attached 
the  real  and  personal  property  at  the  Continental  Hotel.  On 
the  5th  of  November,  they  filed  their  original  bill  in  this  court 
to  have  the  conveyance  of  the  real  and  personal  estate  there 
to  Lydia  J.  Sprague,  declared  a  fraud  against  them  and  the 
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other  creditors  of  C.  C.  Sprague,  alleging  that  they  had  been 
bought  with  the  money  of  C.  C.  Sprague,  and  were  held  by 
her  to  protect  them  from  his  creditors,  and  praying  that  the 
same  might,  as  to  him,  be  decreed  to  be  held  by  iier  in  trust 
for  him,  and  be  conveyed  so  as  to  be  held  subject  to  the  at- 
tachment, and  for  the  payment  of  the  debt  of  the  complain- 
ants and  such  other  creditors  as  should  apply. 

On  this  bill  an  injuction,  tested  November  7th,  1866, 
was  issued,  restraining  Sprague  and  wife  from  conveying 
or  encumbering  the  property,  Klous  &  Hillburu  from  taking 
possession  of  or  removing  it,  and  the  trustees  and  Sprague 
&  Stokes  from  issuing  any  further  bonds  on  the  trust  mort- 
gage. This  injunction  was,  some  time  within  thirty  days 
from  its  teste,  served  on  Mr.  and  Mrs.  Sprague,  H.  A.  Stokes, 
and  R.  Allen,  jun.,  but  when  does  not  appear. 

On  the  2d  of  November,  1866,  C.  C.  and  L.  J.  Sprague 
and  H.  A.  Stokes  made  a  mortgage  on  the  real  estate  to  A. 
V.  Conover,  for  $1020.10,  a  debt  due  from  Sprague  &  Stokes  ; 
this  was  registered  November  10th,  1866. 

On  the  30th  of  November,  1866,  a  judgment  was  entered 
in  the  Supreme  Court  against  C.  C.  Sprague  in  favor  of  the 
complainants,  for  $65,000,  by  confession  on  bond  and  war- 
rant; and  on  the  same  day,  but  after  the  entry  of  the  judg- 
ment, the  attachment  was  discontinued,  and  the  discontinuance 
entered  on  the  record. 

On  the  20th  of  March,  1867,  the  complainants  filed  a  sup- 
plemental bill,  setting  forth  the  discontinuance  of  the  attach- 
ment on  which  the  original  bill  was  founded,  and  the  entry 
of  the  judgment  in  the  Supreme  Court  by  confession,  and 
that  an  execution  had  been  issued  thereon,  and  that,  on  the 
1st  day  of  December,  1866,  the  sheriff  of  the  county  of  Mon- 
mouth levied  on  the  interest  of  said  C.  C.  Sprague  in  said 
real  and  personal  property.  This  judgment  and  levy  were 
set  forth  as  the  foundation  of  the  relief  prayed  by  it ;  that 
relief  being  the  same  as  in  the  first  bill,  with  the  addition  of 
a  prayer  that  bonds  issued  by  the  trustees  since  the  attach- 
ment to  Woolman  Stokes  might  be  set  aside  as  void. 
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After  this,  seventeen  judgments  were  obtained  against  C. 
C.  Sprague,  L.  J.  Sprague,  and  H.  A.  Stokes,  as  the  firm  of 
Sprague  &  Stokes ;  the  first  was  entered  December  29tli, 
1866;  the  last,  March  19th,  1868.  The  amount  of  the 
whole  was  $66,989.30.  Five  of  these,  amounting  to  $13,- 
590.20,  were  on  lien  claims  for  work  and  materials  in  tiie 
hotel ;  the  other  twelve,  for  $53,468.40,  were  general  judg- 
ments only. 

On  the  2d  of  April,  1867,  Mitchell  &  Allen,  trustees,  filed 
a  bill  to  foreclose  their  trust  mortgage,  and  W.  Stokes  was 
joined  as  complainant  in  the  bill,  which  also  prayed  for  the 
foreclosure  of  his  purchase  money  mortgage,  for  $29,500. 
Stokes  also  held  fifty-six  of  the  bonds  issued  by  the  trustees. 

On  the  29th  of  March,  1867,  Klous  &  Hillburn  filed  a  bill 
to  foreclose  their  mortgage  for  $35,000  on  the  real  estate ; 
and  on  the  13th  of  September,  1867,  they  filed  another  bill, 
to  foreclose  their  chattel  mortgage. 

On  the  10th  of  March,  1868,  an  order  was  made  on  an 
application,  on  all  four  of  these  suits,  that  the  three  bills  of 
foreclosure  be  taken  and  considered  as  cross-bills  to  the  bill 
filed  by  the  complainants,  the  National  Bank  of  the  Metropo- 
lis, and  that  all  the  defendants  in  those  suits  should  be  taken 
as  parties  to  the  suit  of  those  complainants,  and  that  the  suits 
should  proceed  together  and  be  heard  as  one  suit. 

Besides  the  judgment  of  the  complainants,  Benjamin  But- 
terworth  obtained  a  judgment  in  the  Supreme  Court  against 
C.  C.  Sprague,  on  the  4th  of  December,  1867,  for  $1152.29. 

S.  Klous  holds  ten  of  the  trustee  bonds  as  security  for  the 
$10,000  or  $12,000  advanced  by  him  to  L.  J.  Sprague;  W. 
Stokes  holds  fifteen  of  them  for  the  $15,000  due  to  him  from 
his  son,  H.  A.  Stokes,  for  the  original  purchase;  R.  Allen 
holds  one,  and  C.  H.  Mitchell  holds  two,  which  were  handed 
to  them  as  security  in  part  for  past  and  future  services  an 
counsel  and  as  trustees,  without  any  definite  amount  being 
agreed  upon. 

The  other  sixty-seven  bonds  are  held  by  creditors  of  tiie 
firm ;  by  some  of  them  as  security  for  debts  of  less  amount 
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than  the  face  of  the  bonds.  All  appear  to  have  been  de- 
livered before  the  mortgage  to  Conover,  and  before  any 
judgments  against  the  firm,  or  at  least  before  the  persons 
who  received  them  knew  of  such  encumbrance. 

Answers  have  been  filed  in  all  the  suits,  and  evidence 
taken,  to  be  used  in  all  on  the  hearing ;  and  upon  these  tlie 
argument  was  had. 

Mr.  McCarter,  for  complainants. 

Mr.  McLean  and  Mr.  B.  Williamson,  for  Klous  &  Hillburn. 

Mr.  W.  H.  Vredenburgh,  for  the  lien  creditors  and  judg 
ment  creditors,  and  for  A.  V.  Conover. 

Mr.  R.  Allen,  jun.,  for  trustees. 
Mr.  H.  8.  Little,  for  W.  Stokes. 

The  Chancellor. 

The  first  question  presented  is  that  raised  by  the  bill  and 
supplemental  bill  of  the  complainants  in  the  original  suit. 
They  claim  that  the  title  to  this  property,  both  real  and  per- 
sonal, was  put  in  the  name  of  Mrs.  Sprague  to  delay  and 
hinder  the  creditors  of  her  husband,  and  that  as  against  them 
she  must  be  held  to  hold  the  title  in  trust  to  pay  his  debts. 
Mrs.  Sprague  claims  that  the  property  was  bought  by  her 
with  money  furnished  to  her  by  her  friends,  that  none  was 
furnished  by  her  husband  or  his  creditors,  and  that  it  is  her 
separate  property. 

The  contract  for  purchase  was  made  by  Sprague  in  his 
own  name,  and  the  first  payment  was  out  of  his  own  money. 
It  was  made  three  weeks  before  the  power  of  attorney,  and 
longer  still  before  the  articles  of  partnership,  and  I  have  no 
doubt  at  the  time  of  the  purchase,  it  was  intended  that  C.  C. 
Sprague  and  H.  A.  Stokes  should  be  the  partners.  Wool- 
man  Stokes,  the  vendor,  did  not  know  of  the  intention  to 
change  until  the  last  of  December.  Sprague  made  the 
change,  and  he  avowed  to  A.  M.  White  that  the  object  was  to 
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put  it  beyond  the  reach  of  his  creditors ;  and  if  his  admis- 
sions to  White  are  not  competent  evidence  as  against  other 
defendants,  or  White's  testimony  is  not  to  be  relied  upon, 
the  whole  history  of  the  transaction  shows  that  such  wa.s 
the  object.  Mrs.  Sprague  had  no  separate  estate,  had  been 
married  over  sixteen  years,  and  had  never  done  any  busi- 
ness on  her  own  account.  Sprague  was  involved  in  other 
large  transactions,  and  was  considerably  in  debt.  Hotel 
keeping  was  his  business ;  he  had  been  engaged  largely  in  it. 
He  was  expected,  as  Mrs.  Sprague  testifies,  to  keep  this 
house.  She  had  at  an  early  day  given  him  a  power  of  at- 
torney to  carry  it  on  and  do  everything  connected  with  it 
in  her  name,  showing  that  she  expected  that  he  and  not  her- 
self should  keep  the  hotel  and  carry  it  on.  She  had  no  dis- 
trust of  him  ;  there  is  no  assignable  reason  for  the  title  being 
in  her  name  except  to  avoid  his  creditors.  The  lame  at- 
tempt on  her  part  to  assign  a  reason,  when  pressed,  shows, 
that  there  was  no  other.  She  says  that  she  wanted  this 
large  hotel,  capable  of  accommodating  nine  hundred  guests, 
for  a  home  for  herself  and  her  sick  child. 

The  fact  that  Sprague  devoted  his  time  to  re-building, 
fitting  up,  and  keeping  this  hotel,  and  in  a  measure  aban- 
doned all  other  business  for  it,  shows  that  it  was  intended 
as  his  business,  not  hers,  and  that  it  was  in  her  name  to 
prevent  his  creditors  from  reaching  it.  She  had  no  prop- 
erty in  it.  For  the  money  borrowed  of  Klous,  and  of  Klous 
&  Hillburn,  even  if  on  her  own  notes  only,  he  was  liable. 
The  act  of  March  24th,  1862,  {Nix.  Big.  548,  §  7,*)  makes 
the  husband  and  his  property  liable  for  all  debts  contracted 
by  his  wife,  in  business  done  or  purchases  made  by  her. 
Besides,  the  earnings  and  labor  of  a  married  woman  belong 
to  her  husband  ;  and  although  he  may  no  doubt  give  them  to 
her  as  against  his  creditors,  when  she  carries  on  a  separate 
business  without  his  assistance,  with  her  own  means,  on  her 

*By  the  act  of  March  27th,  1874,  liability  of  husband  for  debts  there- 
after contracted  by  the  wife  in  her  own  name,  ceased.  Bev.  Stat.  (i874r-6) 
p.  471.   See  Bev.,  p.  G38,  sec.  10. 
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own  account,  yet  in  all  cases  where  the  business  is  carried 
on  by  both,  and  the  labor  and  skill  of  the  husband  are  con- 
tributed and  mixed  up  with  hers,  the  business  will  be  con- 
sidered as  that  of  the  husband,  and  not  that  of  the  wife,  and 
the  proceeds  will  not  be  protected  for  her  as  against  his 
creditors.  These  earnings,  even  of  the  wife,  are  not  within 
the  terms  or  intention  of  the  act  for  the  better  securing  the 
property  of  married  women ;  and  did  that  act  give  her  cai)a- 
city  to  accept  a  gift  of  his  property  from  her  husband,  she 
could  not  retain  such  gift  any  more  than  a  stranger  could  as 
against  his  creditors;  it  would  be  a  fraud  on  them.  This 
doctrine  was  declared  and  applied  in  this  court  in  the  cases 
of  Crane  v.  Reford,  2  C.  E.  Green  383,  and  Qaidorfs  Ad- 
ministrators V.  Pergeaux,  3  (\  E.  Green  472. 

It  does  not  ai)pear  when  the  complainants  loaned  their 
money  to  Sprague;  some  of  it  was  certainly  before  the  con- 
veyance to  her,  but  if  it  was  all  advanced  afterwards,  yet  it 
is  settled  that  a  conveyance  to  defraud  or  delay  future  cred- 
itors will  be  set  aside.  Beeekman  v.  Montgomery,  1  McCarter 
106;  Crane  v.  Reford,  supra;  Case  v.  Phelps,  39  N.  Y.  R. 
164. 

On  both  these  grounds,  Mrs,  Sprague  must  be  decreed  to 
hold  this  property  subject  to  the  claims  of  the  creditors  of 
her  husband,  in  the  same  manner  as  if  the  conveyance  had 
been  made  to  him,  and  he  had  been  the  partner  in  the  firm 
of  Sprague  &  Stokes.  This  must  be  so  held  injustice  to  H. 
A.  Stokes,  who,  for  aught  that  appears,  entered  into  part- 
nership with  Mrs.  Sprague,  and  bought  the  property  jointly 
with  her,  in  good  faith,  supposing  that  she  was  the  real  part- 
ner, and  that  she  was  competent  to  enter  into  the  contract  of 
partnership,  and  injustice  to  the  creditors  of  the  firm. 

The  next  question  is,  whether  the  purchase  money  mort- 
gage to  W.  Stokes,  for  $29,500,  has  preference  over  lien 
claims.  The  claim  of  the  lienholders  is  based  upon  the 
eleventh  section  of  the  mechanics'  lien  law,  which  declares 
the  lien  to  be  upon  the  estate  which  the  owner  had  at  or 
after  the  commencement  of  the  building,  subject  to  all  prior 
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encumbrances,  and  free  from  all  encumbrances  created 
afterwards.  But  this,  even  if  it  admits  of  the  construction 
claimed  by  the  counsel  for  the  lienholders,  must  be  consid- 
ered in  connection  with  the  fourth  section,  which  declares 
that  the  estate  of  any  owner  shall  not  be  subject  to  a  lien 
for  a  building  erected  by  a  tenant,  or  other  person,  unless  it 
be  done  by  the  consent  of  the  owner,  in  writing.  And  in 
The  Associates  v.  Davison,  5  Dutcher  415,  it  was  held  that  a 
written  contract  to  convey,  did  not  amount  to  a  consent  in 
writing  to  erect  buildings  so  as  to  satisfy  this  requirement. 
The  estate  of  W.  Stokes  was  not  aifected  by  the  liens ;  the 
equitable  estate  of  Sprague  &  Stokes  was  subject  to  them ; 
and  when  W.  Stokes  conveyed  to  them,  the  mortgage  given 
at  the  delivery  of  the  deed  prevented  the  legal  estate  from 
vesting  in  them  even  for  an  instant,  his  estate  continued, 
and  even  the  words  of  the  eleventh  section  would  not  affect 
his  title,  because  it  is  no  part  of  the  estate  which  Sprague  & 
Stokes  had  at  or  after'  the  commencement  of  the  building. 
The  object  of  the  lien  law,  and  every  possible  right  of  the 
lienholders,  as  well  as  the  rights  of  the  vendors,  will  be  pro- 
tected by  this  construction.  And  otherwise,  no  vendor  could 
suffer  a  building  to  be  commenced  before  the  conveyance. 
The  purchase  money  mortgage  of  W.  Stokes  must  be  held 
the  first  encumbrance  on  this  property,  in  these  suits.  Of 
course  it  is  subject  to  the  mortgages  upon  it  before  he  con- 
veyed, to  which  it  was  made  subject  by  his  deed,  which  are 
not  in  question  here. 

The  lien  claims,  on  which  judgments  have  been  obtained, 
are  the  next  encumbrances  on  the  real  property,  and  they 
must  be  paid  pro  rata,  according  to  the  amounts  really  due 
upon  them. 

The  mortgage  to  Klous  &  Hillburn  for  $35,000  is  the  next 
.  encumbrance  upon  the  real  estate.  Some  question  was  made 
at  the  hearing  as  to  the  amount  due  on  this  mortgage,  but 
in  their  responsive  answer  to  the  bill,  they  state  that  the 
whole  $35,000  was  paid  by  them,  and  they  state  the  times 
and  sums  in  which  nearly  the  whole  was  paid.     They  state 
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in  their  testimony  that  the  full  amount  was  paid ;  both 
swear  to  this ;  though  they  do  not  produce  the  vouchers, 
and  show  how  it  was  paid,  and  although  there  is  some  con- 
fusion in  their  testimony,  there  is  not  sufficient  to  overcome 
their  responsive  answer,  and  their  positive  evidence.  Be- 
sides, they  are  contradicted  by  no  one,  so  far  as  this  $35,000 
is  concerned.  Mr.  and  Mrs.  Sprague  both  testify  that  they 
advanced  on  the  two  mortgages  about  §55,000,  and  as  it  is 
proved  that  the  deficiency  of  advances,  if  any,  must  be  taken 
from  the  chattel  mortgage,  there  can  be  no  room  to  doubt 
that  the  full  amount  of  the  $35,000,  for  which  this  mortgage 
was  given,  has  been  advanced,  and  is  due  upon  it. 

The  chattel  mortgage  to  Klous  &,  Hillburn  would  be  a  lien 
upon  the  chattels,  if  it  were  not  for  the  omission  to  file  a  copy 
of  it  within  the  time  required  by  law.  The  act  says  it  shall 
cease  to  be  a  lien,  unless  a  copy  is  re-filed  within  thirty  days 
before  the  expiration  of  the  year.  The  words  are  plain  and 
positive ;  there  is  no  room  for  construction.  The  object  indi- 
cated is  a  sensible  one.  The  first  filing  might  have  been  de- 
clared sufficient.  But  the  object  is  to  have  a  repeated  decla- 
ration that  the  mortgage  is  kept  alive,  and  how  much  is  due 
on  it.  If  this  was  not  confined  to  the  last  month,  or  some 
definite  time,  at  any  time  just  before  the  mortgage  was  about 
being  paid  such  copy  and  statement  might  be  filed,  and  the 
mortgage  would  remain  an  apparent  encumbrance  for  nearly 
a  year  after  being  paid.  But  it  is  not  for  the  courts  to  find 
a  good  reason  for  every  enactment ;  it  is  enough  for  them 
that  it  is  so,  clearly,  enacted.  The  Supreme  Court  of  New 
York,  in  Newell  v.  Warner,  44  Barb.  258,  held  that  under 
their  act,  in  precisely  the  same  words,  the  filing  before  the 
thirty  days  was  a  nullity. 

The  possession  taken  by  the  attorney  of  Klous  &  Hillburn 
cannot  aid  them  ;  such  possession  does  not  satisfy  the  object, 
or  comply  with  the  words  of  the  act ;  they  require  an  actual 
and  continued  change  of  possession  ;  these  words  would  seem 
to  be  inserted  expressly  to  provide  against  such  a  sham  as 
this.     This  mortgage  must,  therefore,   be  postponed  to  the 
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creditors  of  Sprague  &  Stokes,  and  to  all  subsequent  pur- 
chasers and  mortgagors,  but  as  against  Sprague  &  Stokes,  it 
is  good  for  the  amount  due  on  it.  If  any  surplus  remains 
after  the  judgments  against,  and  mortgages  given  by  the 
firm  are  paid,  they  will  be  entitled  to  receive  the  amount 
due  on  it  before  either  partner,  or  tiie  individual  creditors  of 
either.  It  is  given  for  a  firm  debt,  and  the  mortgage  making 
it  a  valid  lien  against  the  mortgagors,  and  every  one  but  the 
creditors  of  the  firm  who  have  acquired  liens  before  the  sale, 
they  will  be  entitled  to  such  surplus.  Swift  v.  Hart,  12 
Barb.  530;  Thompson  v.  Van  Vechten,  27  N.  Y.  B.  582; 
Herrick  v.  King,  4  C.  E.  Green  82. 

It  is  next  contended  by  the  complainants  and  the  judg- 
ment creditors,  that  the  mortgage  to  the  trustees  is  void,  for 
two  reasons:  First,  because  it  operates  to  delay  and  hinder 
creditors ;  and  secondly,  because  being  a  mortgage  of  all  or 
nearly  all  of  the  property  of  the  firm  to  the  trustees,  and  not 
being  for  the  equal  benefit  of  all  the  creditors,  it  is  against 
the  express  provision  of  the  assignment  act.  It  is  settled  by 
a  series  of  decisions  had  for  years  in  this  state,  that  a  debtor, 
although  insolvent,  has  the  right  to  prefer  creditors  by  pay- 
ments of  money,  transfers  of  property,  giving  mortgages, 
and  confessing  judgments.  This  was  so  held  by  the  Supreme 
Court  in  Garretson  v.  Brown,  2  Butcher  425,  affirmed  in 
the  Court  of  Errors,  3  Butcher  644  ;  and  although  such  pref- 
erence may  delay  and  hinder  other  creditors,  if  not  done  for 
that  purpose,  but  to  secure  or  pay  bona  fide  debts,  it  is  lawful. 

This  mortgage  was  made  to  secure  such  creditors  as  were 
willing  to  accept  the  bonds  as  payment  of,  or  security  for 
their  debts.  It  was  optional  with  them  to  accept  or  not ;  it 
did  not  dispose  of  or  assign  all  their  property,  but  left  the 
equity  of  redemption  of  the  whole  in  the  debtors,  so  that  any 
creditor  who  did  not  choose  to  accept  of  the  bonds  could 
bring  suit  and  levy  on  the  equity  of  redemption.  The  sale 
was  not  delayed  by  the  mortgage ;  only  such  creditors  as 
should  take  bonds  would  have  the  prior  lien.  Such  is  the 
case  wherever  a  mortgage  is  given   to  any  creditor;    he  is 
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preferred  by  priority  of  security,  but  deferred  in  time  of 
payment.  In  this  respect,  a  mortgage  is  entirely  different 
from  an  assignment.  If  a  series  of  mortgages  had  been 
given  to  the  twenty  bondholders,  either  making  them  liens 
successive  to  each  other,  according  to  the  time  when  given, 
or  making  them  all  concurrent  liens,  no  one  would  have  dis- 
puted their  legality.  There  is  no  difference  in  the  operation 
of  the  security  or  in  principle,  because  the  mortgage  is  exe- 
cuted to  trustees,  so  that  all  the  bonds  may  come  in  equally. 
This  is  simply  a  mortgage  to  twenty  creditors,  to  secure 
$100,000  due  to  them.  If  the  debt  to  the  complainants  had 
been  due  from  the  firm,  a  mortgage  on  the  same  property  to 
them  for  $65,000  would  have  been  valid.  This  is  not  less 
valid  because  to  twenty  creditors,  and  for  a  somewhat 
greater  sum.  The  mortgage  is  a  valid  lien  in  the  hands  of 
the  trustees,  so  far  as  it  secures  debts  due  by  the  firm.  The 
mortgage  does  not  include  all  the  property ;  no  debts  due  to 
the  firm  are  included,  and  there  certainly  must  have  been 
debts  due  at  the  close  of  the  season  for  board  and  on  other 
accounts;  and  much  personal  property  included  in  other 
mortgages  is  not  included  in  this. 

So  far  as  these  bonds  are  voluntary  gifts,  they  are  not 
good  as  against  creditors.  At  the  time  this  mortgage  was 
given,  the  firm  was  no  doubt  insolvent;  it  could  not  have 
paid  its  debts  if  it  had  been  called  upon  so  to  do,  and  been 
compelled  to  dispose  of  its  property  for  that  purpose.  An- 
other season,  if  it  should  prove  prosperous,  might  enable  it 
to  pay  its  pressing  debts,  and  to  secure  the  others,  and 
insure  eventual  success.  The  hope  of  this,  no  doubt,  led  to 
the  effort  by  the  mortgage.  But,  in  this  situation,  the  firm 
had  no  right  to  give  away  its  property,  or  to  give  a  mort- 
gage or  bond  to  any  one  without  consideration.  All  bonds 
given  without  sufficient  legal  consideration,  are,  as  against 
creditors,  invalid.  The  bonds  given  to  creditors  for  amounts 
larger  than  their  debts  are  only  good  for  the  amount  of  the 
debts  really  due  by  the  firm  ;  and  those  given  to  Mitchell 
Vol.  v.  b 
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&  Allen  are  good  only  for  the  amount  legally  due  to  them 
respectively,  at  the  time. 

The  question  also  arises,  whether  the  ten  bonds  given  to 
Klous  to  secure  the  advances  made  by  him  to  Mrs.  Sprague, 
which  is  her  individual  debt,  and  tlie  fifteen  bonds  given  to 
W.  Stokes  to  secure  the  note  of  H.  A.  Stokes  to  him,  which 
is  his  individual  debt,  are  valid  as  against  the  creditors  of 
thie  firm.  As  between  the  partners,  the  transaction  is  just 
and  right ;  each  would  have  his  whole  contribution  to  the 
partnership  paid  out  of  the  partnership  effects,  and  the 
amount  paid  for  each  would  be  equal.  But  as  against  credi- 
tors of  the  firm,  this  would  seem  unjust;  they  are  entitled 
to  have  the  whole  partnership  assets,  including  the  amount 
contributed  by  each  partner,  appropriated  to  pay  the  debts 
of  the  firm.  The  rule  in  equity  and  in  bankruptcy,  when 
the  partnership  assets  are  administered  there,  is,  that  the 
partnership  debts  must  first  be  paid  out  of  the  partnership 
assets  before  any  part  can  be  appropriated  for  the  partners, 
or  to  pay  their  individual  debts.  But  in  this  case  the  prop- 
erty is  not  being  administered  under  the  direction  of  this 
court.  The  partners  have  created  liens  upon  the  property 
before  it  came  into  the  court,  and  my  only  power  is  to  settle 
the  validity  and  priority  of  the  liens  so  placed  upon  the 
property.  The  partners,  while  the  partnership  property  is 
still  under  their  control,  have  the  power  to  appropriate  it  to 
pay  or  secure  their  individual  debts ;  as  against  them,  the 
mortgage  is  good.  These  claims  are  for  debts  fairly  due  by 
them  individually,  and  I  do  not  think  that  the  mere  prefer- 
ence of  individual  debts  over  partnership  debts  is  such  a 
fraud  upon  partnership  creditors  that  after  it  has  been  done 
it  will  be  set  aside  by  a  court  of  equity.  It  certainly  will 
not  be  set  aside,  unless  in  case  of  insolvency,  or  when  done 
in  contemplation  of  insolvency,  to  give  an  improper  prefer- 
ence. And  it  is  by  no  means  clear  to  me  that  the  firm,  in 
October,  1868,  was  insolvent,  unless  forced  to  pay  all  debts 
immediately ;  on  the  contrary,  I  suppose  that  by  the  opera- 
tion of  this  mortgage,  they  expected  to  be  relieved  from  their 
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•embarrassments,  and  to  retrieve  their  fortunes  by  a  success- 
ful season  the  next  year.  It  was  not  done  in  contemplation 
of  insolvency. 

There  is  no  room  in  this  case  for  the  doctrine  contended 
for  by  the  complainants'  counsel,  that  as  the  money  of  com- 
plainants was  used  for  the  benefit  of  the  firm,  their  claim 
may  be  made  a  debt  of  the  partnership  and  recovered  out  of 
its  property.  The  complainants,  if  the  facts  were  as  con- 
tended for,  might,  on  that  doctrine,  have  recovered  a  judg- 
ment against  the  partners  at  law;  but  where  the  advance 
is  made  on  his  credit  to  one  partner  in  money,  as  it  was  in 
this  case,  the  decided  weight  of  authority  is  against  the  posi- 
tion. Collyer  on  Part,  §§  477  and  504,  and  note ;  Story  on 
Part,  §§  134  and  140;  3  Kent's  Com.  41  and  42,  and  au- 
thorities there  cited. 

But  they  have  not  sued  the  firm  ;  they  have  elected,  after 
they  knew  all  the  facts,  to  enter  a  judgment  for  this  debt 
against  Sprague,  as  his  individual  debt.  The  debt  is  merged 
in  that  judgment,  and  cannot  now  be  recovered  against  the 
firm  as  a  partnership  debt,  either  at  law  or  in  equity,  and 
for  this  case  it  must  be  considered  an  individual  debt.  The 
execution,  which  is  the  foundation  of  the  complainants'  stand- 
ing in  this  court,  is  against  C.  C.  Sprague,  and  the  levy  is 
upon  his  interest  in  the  firm  and  the  partnership;  and,  in 
such  case,  the  interest  aifected  by  the  levy,  and  which  will 
pa.ss  by  the  sale,  is  the  interest  of  the  partner  in  the  firm, 
that  is,  his  one-half  of  the  assets,  after  all  the  debts  of  the 
partnership  are  paid.  This  is  the  settled  doctrine  in  equity, 
and  the  principle  upon  which  relief  is  granted  there,  although 
there  may  still  be  some  question  at  law,  whether  the  levy 
and  sale  does  not  make  the  purchaser  a  tenant  in  common 
with  the  other  partner  in  the  property  and  goods  sold. 
Story  on  Part,  §§  260  and  264 ;  Collyer  on  Part,  §§  822  to 
832,  and  notes. 

On  the  other  hand,  an  execution  on  a  judgment  against 
the  partners,  for  a  partnership  debt,  may  be  levied  upon  the 
individual  property  of  either  partner,  without  regard  to  the 
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partnership  property  being  sufficient  to  make  the  debt.  The 
real  estate,  in  this  case,  must  be  treated  as  partnership  prop- 
erty, although  the  title  was  in  the  partners,  as  tenants  in 
common.  It  was  purchased  with  the  funds  put  in  by  the 
two  partners,  as  their  share  of  the  capital,  and  it  was  pur- 
chased for  the  business  for  which  the  partnership  was  formed, 
which  was  to  keep  a  hotel  upon  it;  and  the  greater  part  of 
the  money  for  which  the  firm  is  in  debt  was  expended  upon  it. 

The  only  interest,  then,  which  the  complainants  can  take 
in  the  property,  by  virtue  of  their  judgment  and  execution, 
is  the  interest  of  Sprague,  which  is  one-half  of  the  ])roperty 
after  the  partnership  debts  are  paid. 

The  amount  due  on  the  mortgage  to  A.  V.  Conover  must 
be  paid  out  of  the  proceeds  of  the  real  estate,  after  the 
amount  due  on  the  purchase  money  mortgage  to  W.  Stokes, 
and  the  amount  due  on  the  lien  judgments,  and  the  amount 
due  on  the  trustee  bonds  have  been  paid ;  and  next,  the 
amount  due  for  debt  and  costs  on  the  several  general  judg- 
ments against  the  firm,  in  the  order  of  their  priority  of 
record. 

The  mortgage  to  the  trustees  has  priority  over  the  chattel 
mortgage  to  W.  Stokes  upon  the  chattels  included  in  both, 
and  both  have  priority  over  the  chattel  mortgage  to  Klous  & 
Hillburn. 

The  amount  due  on  the  chattel  mortgage  to  Klous  &  Hill- 
burn  being  for  a  partnership  debt,  and  the  mortgage  being 
valid,  as  against  the  partners,  must  be  preferred  to  the  judg- 
ments of  the  complainants  and  of  Butterworth. 

The  general  judgment  creditors  of  the  firm  must  be  pre- 
ferred, in  the  proceeds  of  the  chattels,  to  the  chattel  mort- 
gage of  Klous  &  Hillburn,  and  must  be  preferred,  in  this 
fund,  according  to  the  priority  of  the  time  of  delivering  the 
executions  to  the  sheriff. 

It  must  be  referred  to  a  master,  to  compute  the  amounts  due 
on  the  mortgage  to  Woolman  Stokes  for  $29,500,  and  on  the 
mortgage  to  Klous  &  Hillburn  for  $36,000,  and  on  the  mort- 
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gage  to  A.  y.  Conover,  and  on  the  several  judgments  against 
the  firm,  whether  for  liens  or  otherwise,  and  upon  the  judg 
ments  of  the  complainants,  and  of  Butterworth  against  C.  C. 
Sprague ;  and  to  ascertain  the  amount  due  upon  the  chattel 
mortgage  to  Klous  &  Hillburn,  and  upon  the  bonds  issued 
under  the  raurtgage  to  the  trustees. 

And,  in  taking  such  account,  the  master  must  ascertain  the 
amount  received  by  Woolman  Stokes,  and  Klous  &  Hillburn, 
or  either  of  them,  as  the  net  proceeds  of  the  business  done  at 
the  hotel  in  the  years  1867  and  1868,  and  must  credit  the 
same  on  the  securities  held  by  them,  respectively,  either  as 
individuals  or  partners,  unless  they  shall  have  paid  the  same 
upon  other  debts  of  Sprague  &  Stokes,  hereby  declared  to  be 
valid,  and  which  shall  be  entitled  to  be  paid  according  to  the 
order  of  priority  established.* 


.      DeYeNEY  vs.  GALLAGHER.f 

1.  Courts  of  equity  do  not  ordinarily  restrain,  by  injunction,  the  commis- 
sion of  a  mere  trespass ;  there  must  be  some  great  vexation  from  continued 
trespasses,  or  some  irreparable  mischief,  which  cannot  easily  be  measured 
by  damages,  to  authorize  such  interference. 

2.  Courts  of  equity  have  jurisdiction,  in  cases  of  confusion  of  boundaries, 
to  establish  lines ;  and  although  they  never  entertain  a  simple  suit  to  fix 
boundaries  between  individuals  where  courts  of  law  have  jurisdiction,  yet 
when  the  question  is  connected  with  matters  that  require  the  interference 
of  equity,  as  where  a  defendant  has  threatened,  and  has  served  a  forma| 
-written  notice  that  he  intends  to  remove  ten  inches  of  the  end  wall  of  the 
complainant's  dwelling,  which  the  defendant  alleges  is  upon  his  land,  a 
court  of  equity  will,  to  prevent  multiplicity  of  suits,  entertain  jurisdiction, 
and  settle  the  boundary,  in  order  to  determine  whether  the  complainant  is 
entitled  to  the  continuance  of  its  protection  by  injunction. 

3.  Where  a  deed  calls  for  the  line  of  a  street,  as  a  monument,  the  line  of 
the  street,  as  it  is  opened  and  built  upon,  will  be  held  to  be  the  line  intended. 

*  Decree  reversed,  giving  the  Klous  &  Hillburn  chattel  mortgage  the 
place  it  originally  occupied  in  order  of  priority.     6  O.  E.  Gr.  530. 
t  Cited  in  Johnston  v.  Hyde,  10  C.  E.  Gr.  457. 
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This  cause  was  heard  on  bill,  answer,  and  proofs. 

Mi\  L.  Zabriskie,  for  complainant. 

Mr.  Gari'ick,  for  defendant. 

The  Chancellor. 

This  bill  was  to  restrain  the  defendant  from  taking  down 
or  removing  ten  inches  of  the  west  end  of  the  dwelling-house 
of  the  complainant,  which  the  defendant  alleged  was  upon 
his  land. 

Courts  of  equity  do  not  ordinarily  restrain,  by  injunction, 
the  commission  of  a  mere  trespass ;  there  must  be  some  great, 
vexation  from  continued  trespasses,  or  some  irreparable  mis- 
chief, which  cannot  be  easily  measured  by  money  damages, 
to  authorize  the  interference  by  injunction.  In  this  case  the 
defendant  has  threatened,  and  served  a  formal  written  notice 
that  he  intends  to  remove  that  part  of  the  complainant's 
house,  which,  he  alleges,  projects  over  upon  his  lot.  This, 
though  a  mere  trespass,  is  an  injury  of  that-  kind  which 
equity  will  restrain.  A  man  shall  not  be  disturbed  by  force 
in  his  dwelling-house  until  the  title  is  settled,  which  can 
be  done,  and  the  possession  recovered  by  ejectment.  This 
court  will  grant  the  relief,  provided  it  is  made  to  appear  that 
the  complainant  has  the  right.  Under  the  general  prayer 
for  relief,  the  complainant  is  entitled  to  such  relief  as  his 
case  may  require.  Courts  of  equity  have  long  entertained 
jurisdiction,  in  cases  of  confusion  of  boundaries,  to  establish 
lines ;  and  although  they  never  entertain  a  simple  suit  to 
fix  boundaries  between  individuals,  where  courts  of  law  have 
jurisdiction,  yet  when  the  question  is,  as  here,  connected  with 
matters  that  require  the  interference  of  equity,  they  will,  to 
prevent  multiplicity  of  suits,  entertain  jurisdiction,  and  settle 
the  boundary.  1  Story's  Eq.  Jur.,  §§  609,  621.  The  court, 
in  this  case,  will  ascertain  the  boundary  to  settle  whether  the 
complainant  is  entitled  to  the  continuance  of  its  protection  by 
injunction. 
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The  complainant  and  defendant  own  lots  adjoining  each 
other  on  the  north  side  of  South  Sixth  street,  in  Jersey  City, 
between  Monmouth  street  on  the  west,  and  Coles  street  on 
the  east.  Both  derive  title  from  Bentley  and  Smith.  The 
complainant's  lot  is  east  of  the  lot  of  the  defendant.  Each 
lot  is  twenty-one  feet  seven  and  one-half  inches  wide,  and 
ninety-five  feet  deep.  The  deed  to  defendant  was  given  Au- 
gust 1st,  1866  ;  that  to  complainant  July  1st,  1867. 

The  beginning  point  in  complainant's  deed  is  sixty-five 
feet  seven  and  a  half  inches  east  of  the  northeast  corner  of 
South  Sixth  and  Monmouth  streets ;  that  in  the  deed  to  the 
defendant  is  forty-three  feet  nine  inches  east  of  tKat  corner ; 
the  difference  being  exactly  the  width  of  defendant's  lot. 
There  were  small  houses  on  the  rear  of  the  lots,  before  these 
conveyances,  and  a  fence  between  them.  The  complainant, 
before  he  erected  the  three  story  frame  dwelling-house  in 
question  on  his  lot,  procured  an  experienced  city  surveyor 
to  locate  his  lot  according  to  the  calls  of  his  deed.  This  sur- 
vey placed  his  west  line  ten  inches  west  of  the  fence  between 
the  lots,  and  he  proceeded  to  erect  his  building  on  that  line. 
The  defendant  did  not  interfere,  or  give  any  notice  not  to 
erect  the  building  on  that  line,  until  it  was  nearly  finished  ; 
he  then  had  a  survey  made  by  another  city  surveyor,  who 
located  the  line  between  the  lots  about  where  the  fence  had 
stood,  and  by  which  the  front  of  complainant's  house  was  ten 
inches  over  that  line,  and  the  rear  nine  and  a  half  inches. 
The  whole  question  is  upon  the  correctness  of  these  surveys. 
The  measurements  of  both  are,  no  doubt,  correct,  for  they 
coincide.  The  discrepancy  arises  from  a  difference  in  locating 
the  east  line  of  Monmouth  street,  which  is  called  for  as  the 
starting  monument  in  both  deeds. 

There  does  not  appear  in  the  evidence  to  be  any  fixal 
monument  to  locate  the  lines  of  Monmouth  street,  nor  does 
it  appear  how  it  was  laid  out  or  dedicated.  It  is  one  of  the 
public  streets  of  Jersey  City,  subject  to  the  municipal  gov- 
ernment, which  has,  by  charter,  the    power  "  to  ascertain 
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and  establish  the  boundaries  of  all  streets  in  the  city,  and  to 
prevent  and  remove  all  encroachments  upon  them." 

The  city  does  not  appear  to  have  done  anything  to  ascer- 
tain the  boundaries  of  Monmouth  street.  It  has  been  opened, 
graded,  and  paved  as  a  public  street  by  the  city,  and  for 
twelve  years  or  more,  substantial  and  large  brick  houses  have 
been  built  upon  both  sides,  thus  practically  locating  the  street 
and  its  boundaries.  These  buildings  have  been  permitted  by 
the  city  government,  who  have  not  removed  them  as  encroach- 
ments, and,  so  far  as  appears,  are  the  only  monuments  which 
fix  the  sides  of  the  street.  They  were  built  long  before  the 
conveyances  to  these  parties,  and  were,  at  that  time,  the  actual 
boundaries  of  the  street. 

The  surveyor  of  the  complainant  was  an  experienced  city 
surveyor,  who  had  frequently  surveyed  and  located  the  lines 
of  Monmouth  street,  and  fixed  them  by  taking  these  build- 
ings as  the  true  line  of  the  street.  On  this  survey,  as  before, 
he  located  the  street  by  buildings  which  had  been  standing 
for  years  on  the  east  side  of  it.  He  took  a  large  brick 
building  on  the  southeast  corner  of  Monmouth  and  South 
Eighth  streets  as  his  guide ;  it  had  stood  there  for  twelve 
years;  this  building  was  five  hundred  and  eighty  feet  south 
of  the  front  line  of  these  lots.  He  took  several  other  build- 
ings on  the  east  side  of  Monmouth  street,  and  north  of  South 
Sixth  street ;  and  he  also  measured  from  a  building  on  the 
west  side  of  Monmouth  street,  one  or  two  blocks  north  of 
South  Sixth  street;  this  gave  the  west  line  of  Monmouth 
street  sixty  feet,  the  correct  width,  distant  from  the  east  line, 
as  fixed  by  him.  That  this  location  is  correct,  according  to 
the  location  of  these  buildings,  is  not  disputed  by  any  evi- 
dence on  the  part  of  the  defendant.  The  complainant's  sur- 
veyor also  proves  that  the  length  of  the  block  from  the  line 
so  fixed  by  him  to  the  west  line  of  Coles  street,  as  opened  and 
built  upon,  is  four  hundred  and  one  feet,  instead  of  four  hun- 
dred feet,  which  was  supposed  to  be  the  length  of  these  blocks, 
making  a  foot  surplus  in  this  block. 
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The  surveyor  of  the  defendant,  in  locating  the  east  line  of 
Monmouth  street,  took  for  a  guide  the  same  brick  building, 
at  the  southeast  corner  of  Monmouth  and  South  Eighth 
streets,  which  the  complainant's  surveyor  had  taken.  He 
then  took  a  brick  building  on  the  northeast  corner  of  Coles 
and  South  Fifth  streets  as  his  other  monument,  and  he 
measured  four  hundred  feet  westwardly  from  that,  to  ascer- 
tain his  second  point  on  the  east  side  of  Monmouth  street, 
and  located  the  east  side  of  Monmouth  street  by  running  a 
straight  line  between  these  two  points.  Why  he  selected  a 
building  on  Coles  street,  instead  of  those  on  Monmouth 
street,  to  locate  the  lines  of  the  latter  street,  does  not  ap- 
pear. It  does  not  appear  that  he  observed  the  position  of 
this  line  as  to  the  buildings  on  Monmouth  street,  north  of 
South  Sixth  street,  that  had  stood  for  years.  Nor  does  it 
appear  that  this  surveyor  had  ever  before  located  the  lines 
of  Monmouth  street,  or  knew  by  experience  anything  about 
them.  Nor  does  it  appear  that  these  streets  were  laid  out 
by  any  proper  authority  four  hundred  feet  apart.  Yet  this 
assumption  is  the  whole  foundation  of  his  survey,  and  is  the 
cause  of  the  difference  between  him  and  the  complainant's 
surveyor.  Complainant's  surveyor  testifies  that  his  line  is 
four  hundred  and  one  feet  from  th^  actual  line  of  Coles 
street.  The  defendant's  surveyor  takes  his  south  point  four 
hundred  and  one  feet  from  Coles  street,  and  his  north  point 
four  hundred  feet  from  Coles  street,  and  then  runs  a  line, 
necessarily  obliquely,  to  both  streets  ;  between  these  two 
points  the  distance  is  eight  hundred  and  forty  feet.  The 
foot  would  diminish  to  nine  inches  in  the  two  hundred  feet 
to  complainant's  house. 

The  assumption  of  four  hundred  feet  as  the  correct  width 
of  the  block,  is  without  authority  in  the  evidence.  Were  it 
otherwise,  there  is  no  warrant  for  assuming  that  the  location 
of  one  house  in  Coles  street  is  more  correct  than  that  of 
several  in  Monmouth  street.  The  question  is  the  correct 
location  of  the  street,  and  how  it  is  as  to  Monmouth  street. 
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The  only  location  is  the  actual  one  by  buildings  erected  by 
the  abutters,  and  acquiesced  in  by  the  city  government, 
who  alone  have  authority  to  ascertain  the  boundaries,  and 
remove  the  buildings.  The  line  located  by  the  complainant's 
surveyor,  parallel  to  the  west  side  of  Monmouth  street,  and 
not  the  diagonal  line  fixed  by  the  surveyor  of  the  defendant, 
must  be  taken  to  be  the  true  line  of  Monmouth  street,  as 
actually  located.  This  is  the  only  monument  called  for  by 
either  deed.  Neither  deed  mentions  the  fence  or  the  houses 
standing  on  the  lots,  or  the  row  of  eight  houses.  Bentley  and 
Smith  owned  both  lots,  and  had  the  right  to  make  the  division 
line  in  their  sale  where  they  pleased.  They  may,  and  proba- 
bly did,  intend  to  convey  to  each  a  house  and  lot,  as  they 
were  built  and  fenced  oif.  But  they  have  expressed  no  such 
intention,  but  have  chosen  to  make,  and  the  grantees  to  ac- 
cept, conveyances  calling  for  the  street  as  a  monument. 
And  it  has  been  held  by  the  Supreme  Court,  that  when  a 
deed  calls  for  the  line  of  a  street  as  a  monument,  it  shall  be 
held  to  mean  the  line  of  the  street  as  opened  and  built  upon, 
and  not  the  line  as  laid  out,  when  not  ascertained  or  acted 
upon.  Smith  v.  The  State,  3  Zab.  130 ;  Den  d.  Having  v. 
Van  Houten,  2  Zab.  61. 

Were  this  a  suit  to  •reform  and  correct  the  deed  according 
to  the  intention  of  the  parties,  and  there  was  evidence,  as 
there  is  not  here,  that  the  intention  was  to  convey  to  the 
defendant  his  lot  as  built  upon  and  fenced  in,  the  result 
might  be  different ;  but  the  question  here  is  simply  upon  the 
effect  of  the  deed  as  made  and  delivered.  According  to  the 
plain  effect  of  it,  the  complainant  proceeded,  in  good  faith, 
to  put  up  his  house,  and  the  defendant  permitted  him  to  go 
on  without  objection,  until  it  was  almost  finished. 

The  line  upon  which  the  complainant's  house  is  erected 
must  be  held  to  be  the  true  line  between  the  lot  of  the  com- 
plainant and  that  of  the  defendant ;  and  the  defendant  must 
be  perpetually  enjoined  from  disturbing  or  interfering  with 
the  house. 
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The  Freeholders  of  Middlesex  vs.  Thomas  &  Martin. 

1.  Money  deposited  by  a  debtor,  voluntarily,  with  a  third  person,  or  in 
a  bank,  for  the  benefit  of  his  creditor,  without  authority  of  the  creditor,  is 
not  payment  of  a  debt.  The  creditor  is  not  bound  to  send  or  draw  for  it, 
unless  he  accepts  it  as  payment. 

2.  A  mortgagor  borrowed  money  and  gave  a  second  mortgage,  agreeing 
with  the  lender  to  use  part  of  the  money  to  pay  off' a  first  mortgage,  which 
was  held  by  the  board  of  chosen  freeholders.  His  attorney  notified  the 
county  collector,  who  had  the  custody  of  the  first  mortgage,  that  he  had 
deposited  the  money  in  bank,  and  the  collector  receipted  the  bond,  and 
canceled  the  mortgage  of  record.  In  ten  days  afterwards  the  bank  stopped 
payment ;  and  the  money  not  having  been  drawn,  the  officer  canceled  the 
receipt,  and  appended  a  memorandum  to  the  record  that  the  cancellation 
was  entered  by  mistake.  Held — That  the  transaction  was  not  a  payment. 
The  first  mortgage  remained  a  valid  security,  and  might  be  enforced  in  a 
suit  for  foreclosure. 

3.  A  check  or  promissory  note,  either  of  the  debtor  or  a  third  person,  re- 
ceived for  a  debt,  is  not  payment,  if  not  itself  jniid,  except  in  cases  where 
it  is  positively  agreed  to  be  received  as  payment. 

4.  Accepting  a  check  or  draft  implies  an  undertaking  of  due  diligence 
in  presenting  it  for  payment,  and  if  the  drawer  sustains  loss  by  want  of 
such  diligence,  it  will  be  held  to  operate  as  payment. 

5.  A  written  receipt  is  not  conclusive ;  but  proof  is  admissible  that  the 
payment  for  which  it  was  given  was  not  actually  received. 

6.  A  county  collector  has  power  to  receive  payment  of  any  debt  due  to 
the  board  of  chosen  freeholders,  but  has  no  power  to  give  away  a  security, 
or  cancel  it  without  payment.  He  has  not  the  right  to  deposit  their  funds 
in  any  bank  he  may  select,  without  their  approval. 


The  complainants  seek  to  foreclose  a  mortgage  on  lands  at 
Perth  Amboy,  against  Thomas,  the  mortgagor,  and  Martin, 
who  holds  a  second  mortgage  on  the  premises ;  they  are  the 
only  defendants,  and  both,  in  their  answers,  set  up  that  com- 
plainants' mortgage  is  paid.  The  facts  on  which  they  place 
this  defence  are  these  :  On  the  31st  of  December,  1864, 
Martin  loaned  to  Thomas  ^500  on  the  mortgage  given  to 
him  on  that  day ;  part  of  this  sum  was  given  to  W.  P.,  the 
attorney  who  drew  the  mortgage,  for  the  purpose  of  paying 
off  the  complainants'  mortgage,  which  was  for  |300,  so  that 


40  CASES  IN  CHANCERY. 

Freeholders  of  Middlesex  v.  Thomas  &  Martin. 

the  mortgage  to  Martin  should  be  the  first  encumbrance. 
W.  P.  was  entrusted,  both  by  Thomas  and  Maitin,  to  make 
tliis  payment.  The  complainants'  mortgage  was  in  posses- 
sion of  N.  Booraem,  the  county  collector.  On  the  2d  of 
January,  1865,  W.  P.  wrote  to  Booraem  that  Thomas  had 
paid  the  money  to  him,  and  that  he  had  deposited  it  in  the 
City  Bank  of  Perth  Amboy,  subject  to  Booraem's  draft,  and 
requested  him  to  have  the  mortgage  canceled,  and  enclosed 
the  proper  fees  for  canceling,  and  requested  him  to  retain  the 
papers  until  Thomas  called  for  them.  Booraem  received  this 
letter  on  January  3d,  and  on  the  same  day  wrote  a  receipt 
on  the  bond,  and  had  the  mortgage  canceled  of  record,  and 
a  minute  of  the  canceling  endorsed  on  the  mortgage,  and 
signed  by  the  clerk  of  the  county.  W.  P.  was  president  of 
the  bank,  and  handed  the  money,  on  the  3d  of  January,  to 
the  cashier,  either  in  the  bank  or  at  his  own  house,  with  di- 
rections to  pay  it  as  Booraem  should  direct.  It  does  not  ap- 
pear that  it  was  credited  either  to  the  complainants  or 
Booraem,  or  that  any  entry  was  made  in  the  books  of  the 
bank  respecting  it.  Booraem  had  once  an  account  in  the 
bank,  but  had  no  dealings  with  it  in  several  years  before 
this.  He  had  not,  in  any  way,  authorized  the  payment  of 
this  mortgage  to  W.  P.  or  to  the  bank,  and  had  recognized 
the  payment  in  no  way,  except  by  canceling  the  mortgage 
and  endorsing  the  receipt.  He  did  not  draw  or  send  for  the 
money.  On  the  13th  of  January,  1865,  the  bank  stopped 
payment,  and,  a  few  days  after  that,  Booraem  sent  word  to 
W.  P.  that  he  would  not  consider  the  mortgage  as  paid. 
Booraem  erased  the  minute  of  cancellation  from  the  mort- 
gage, and  the  receipt  from  the  bond,  and  tacked  a  note  to 
the  registry  of  the  mortgage  that  it  was  canceled  by  mistake. 
Thomas  never  called  for  the  mortgage,  and  things  remained 
in  this  state  until  April,  1866,  when  Booraem  wrote  to 
Thomas  to  pay  the  interest.  Thomas,  who  had  thought  the 
mortgage  was  paid,  called  on  Booraem,  and,  not  knowing 
that  the  mortgage  had  been  canceled  on  the  registry,  prom- 
ised to  pay.      Afterwards,  upon  consideration,  he  refused, 
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and  this  suit  was  brought.  The  complainants  had  not  given 
to  Booraem  any  power  as  regarded  receiving  payments  or 
canceling  mortgages,  other  than  such  as  he  possessed  by  virtue 
of  his  office  as  county  collector. 

Mr.  H.  V.  Speer,  for  complainant. 

Mr.  Patterson  and  Mr.  Adrain,  for  defendants. 

The  Chancellor. 

Money  deposited  by  a  debtor  with  a  third  person,  or  in  a 
bank,  for  the  benefit  of  his  creditor,  without  the  authority  of 
the  creditor,  is  not  payment  of  a  debt,  nor  can  the  neglect  of 
t lie  creditor  in  notacalling  or  drawing  for  it  in  a  reasonable 
time,  make  it  payment.  This  is  clear  upon  principle,  but  if 
it  needed  authority,  it  is  settled  as  law  in  tliis  state  by  the 
decision  of  the  Court  of  Errors  in  King  v.  The  Paterson  and 
Hudson  River  R.  Co.,  5  Butcher  504. 

The  only  question  is,  whether  the  acts  of  Booraem  were 
such  an  acceptance  as  bound  the  complainants.  It  is  settled 
that  a  written  receipt  is  not  conclusive,  but  that  it  may  be 
shown  that  the  payment  for  which  it  was  given  was  not  actu- 
ally received.  And  a  check  or  promissory  note,  either  of  the 
debtor  or  a  third  person,  received  for  a  debt,  is  not  payment 
if  not  itself  paid,  except  in  cases  where  it  is  positively  agreed 
to  be  received  as  payment.  Accepting  a  check  or  draft  im- 
plies an  undertaking  of  due  diligence  in  presenting  it  for 
payment,  and  if  the  drawer  sustains  loss  by  want  of  such 
diligence,  it  will  be  held  as  payment.  But  no  such  under- 
taking is  implied  when  the  debtor  volunteers  to  leave  the 
money  with  a  third  party.  No  creditor  is  bound  to  send  or 
draw  for  it,  unless  he  accepts  it  as  payment.  In  this  case 
there  was  no  communication  of  any  kind  from  Booraem  to 
Thomas,  or  Martin,  or  W.  P.,  except  the  message  sent  after 
the  bank  stopped — nothing  that  could  be  construed  as  an 
agreement  to  accept  the  money  left  with  the  cashier,  as  pay- 
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ment.  It  appears  that  not  one  of  the  three  knew  of  the  can- 
celing or  receipt  endorsed  until  after  suit  brought. 

The  question  then  that  remains,  is  as  to  the  effect  of  the  can- 
celing upon  the  registry.  The  statute  [Nix.  Dig.  611,  §  11,*) 
says  that  it  "  shall  be  an  absolute  bar  to,  and  discharge  of  the 
said  entry,  registry,  and  mortgage."  But  it  is  well  settled, 
and  rightly  settled,  by  a  series  of  decisions  of  the  highest 
authority  upon  this  statute,  that  if  such  cancellation  is  made 
without  actual  payment,  or  by  fraud  or  mistake,  or  without 
authority  from  the  real  owner  of  the  mortgage,  it  is  inopera- 
tive, and  the  mortgage  remains  a  valid  security,  and  will  be 
enforced  on  a  suit  for  foreclosure  in  this  court.  Miller  v.  Wack, 
Saxt.  204. 

In  this  case.  Chancellor  Vroom  says :  "  The  simple  cancel- 
lation is  not  an  absolute  bar  uuless  there  has  been  actual  satis- 
faction; it  is  not  conclusive  evidence;"  but  he  holds  that  it  is 
•evidence  of  a  very  high  character  of  payment,  and  throws  the 
burthen  of  proof  on  the  other  side  to  show  that  it  was  not  paid. 
Chancellor  Pennington,  in  Lilly  v.  Quick,  1  Green's  C.  R.  97, 
and  Trenton  Banking  Comjxmy  v.  Woodruff,  lb.  117,  approved 
and  acted  upon  this  doctrine.  In  the  last  case,  a  mortgage  given 
to  a  married  woman  for  her  separate  use  by  the  will  of  her 
father,  was  canceled  by  her  husband,  who  was  executor  of  the 
will,  without  her  consent,  and  without  payment;  and  the  court 
held  that  such  cancellation,  made  without  authority  and  with- 
out payment,  as  between  the  parties  themselves,  was  too  pal- 
pably void  to  admit  of  any  question.  In  Banta  v.  Vreeland, 
2  McCarter  103,  Chancellor  Green  held  that  such  canceling 
of  record  by  the  mortgagee  himself,  done  under  misapprehen- 
sion as  to  the  fact  of  payment,  when  it  appeared  that  the 
mortgage  was  not  in  fact  paid,  did  not  bar  a  recovery  upon 
it,  and  a  decree  of  foreclosure  was  ordered. 

In  Harrison's  Administratrix  v.  The  N.  J.  R.  R,  <&  T. 
Co.,  4  C.  E.  Green  488,  the  Court  of  Errors  held,  thai 
a  cancellation  on  the  registry  made  by  a  person  without  au- 

*  Rev.,  p.  707,  sec.  2'.]. 
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thority,  and  without  actual  payment,  did  not  bar  the  mortgage 
in  a  suit  for  foreclosure. 

On  the  doctrine  established  in  Miller  v.  Wack,  that  cancella- 
tion is  not  a  bar  without  actual  satisfaction,  as  it  appears  clearly 
in  this  case  that  there  was  no  actual  payment,  or  any  thing  that 
would,  by  law,  be  held  to  be  payment,  except  for  the  entry  on 
the  papers  and  record,  it  must  be  held  that  this  mortgage  was 
not  paid  or  extinguished,  but  is  a  subsisting  encumbrance,  and 
a  decree  must  be  made  for  the  foreclosure  and  sale  of  the  mort- 
gaged premises. 

I  have  arrived  at  this  conclusion  without  taking  into  con- 
sideration the  position  urged  with  much  force  by  the  counsel 
of  the  complainants,  that  the  county  collector  had  no  power  to 
cancel  the  mortgage,  or  to  surrender  it  without  actual  pay- 
ment ;  and  that  had  he  accepted  a  check,  promissory  note,  or 
bill  of  exchange  •  expressly  in  payment  of  the  mortgage,  the 
complainants  would  not  have  been  bound  thereby.  Booraem, 
as  county  collector,  had  power  to  receive  payment  of  any  debt 
due  to  th6  complainants,  but  like  the  executor  and  husband, 
in  Trenton  Banking  Company  v.  Woodruff,  he  had  no  power 
to  give  away  the  security,  or  to  cancel  it  without  payment. 
Nor  had  he  the  right  to  deposit  the  funds  of  the  complainants 
in  any  bank  that  he  might  select  without  their  approval.  I 
am  much  inclined  to  think  that  the  deposit  made  by  W.  P., 
if  it  had  been  made  by  Booraem's  consent,  would  not  be  pay- 
ment to  the  complainants. 


Ely  vs.  Ely's  Executors.* 

1.  After  making  a  bequest  to  his  wife,  the  testator  added  these  words : 
"  In  case  she  should  lose  any  part  of  her  property  before  mentioned,  and 
need  more  than  she  has  of  her  own  to  support  and  maintain  her  comfort- 
ably, then,  and  in  tliat  case,  so  much  of  this  money  deposited  and  accumu- 
lated as  she  shall  need  for  her  comfortable  support,  I  order  my  executors 
to  draw  and  pay  to  her,  yearly  or  half  yearly."     The  widow  needing  more 

*  Cited  in  Zabriskie  v.  Wood,  8  C.  E.  Gr.  548. 
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than  she  had  of  her  own  to  support  herself  comfortably,  though  she  had 
lost  none  of  her  property,  filed  a  bill  for  the  construction  of  this  clause. 
Held — That  having  lost  none  of  her  own  property,  she  was  not  entitled  to 
any  part  of  the  bequest. 

2.  "And  "  will  be  construed  "  or,"  only  to  effect  the  evident  intent  of  the 
testator,  never  to  gratify  the  wishes  or  desires  of  a  legatee,  or  to  effect  what 
might,  in  itself,  seem  more  just  or  reasonable. 

3.  There  is  no  power  to  change  the  words  in  a  will,  unless  such  change 
is  necessary  to  effect  the  intent  of  the  testator,  apparent  on  the  face  of  the 
will  or  from  surrounding  circumstances. 

4.  The  legatee  seeking  a  construction  of  the  will  to  gratify  her  own 
wishes,  and  against  the  obvious  intent  of  the  testator,  bill  dismissed ;  lega- 
tee to  pay  her  own  costs. 

This  case  was  submitted  on  bill  and  answer,  and  the  briefs 
of  counsel. 

Mr.  J.  W.  Taylor,  for  complainant. 

This  bill  is  filed  by  the  widow  of  Caleb  H.  Ely,  deceased, 
against  the  executors  and  residuary  legatees  under  his  will, 
for  a  judicial  construction  of  the  following  clause  in  said 
will,  viz.: 

"And  I  do  order  that  my  executors  do  deposit,  as  soon  as 
practicable  after  ray  decease,  the  sum  of  $1000  in  the  Newark 
Savings  Institution,  the  interest  of  which  is  to  be  added  to  the 
principal,  during  the  natural  life  of  my  said  wife  Selina,  or  as 
long  as  she  remains  my  widow,  for  her  use,  in  case  she  sliould 
lose  any  part  of  her  property  before  mentioned,  AND  need  more 
than  she  has  of  her  own  to  support  and  maintain  herself  com- 
fortably ;  then,  and  in  that  case,  so  much  of  this  money  so 
deposited  and  accumulated  as  she  shall  need  for  her  support, 
I  order  my  executors  to  draw  and  pay  to  her,  yearly  or  half 
yearly,"  &c. 

The  complainant  admits  that  she  has  not  lost  any  part  of 
her  property,  but  alleges  that  she  needs  more  than  she  has 
of  her  own  to  support  and  maintain  herself  comfortably  ;  and 
insists  that  this  circumstance,  irrespective  of  loss,  entitles  her 
to  the  benefit  of  the  provision  in  question. 
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It  is  to  be  assumed  for  the  purpose  of  this  argument,  that 
her  allegation  of  insufficient  means  of  her  own  is  true,  and 
that  in  case  a  construction  favorable  to  her  is  given,  the  other 
matter  shall  be  the  subject  of  inquiry  before  a  master. 

I.  It  is  evident  that  the  general  and  predominating  intent 
of  the  testator  was  to  provide  a  comfortable  support  for  his 
widow,  in  case  her  own  means  should  prove  inadequate  from 
any  cause.  This  is  apparent  from  the  following  considera- 
tions, viz.  : 

(1.)  The  relation  which  she  sustained  towards  him — being 
his  wife — and  therefore  presumptively  the  object  of  his  care. 

(2.)  Her  condition — being  advanced  in  life  and  without 
children  of  her  own  to  support  her. 

(3.)  The  testator  had  received  and  enjoyed  a  good  portion 
of  her  small  income  during  their  joint  lives  as  man  and  wife. 

(4.)  The  language,  "  and  need  more  than  she  has  of  her 
own,"  &c.,  denoting  her  pecuniary  condition,  or  rather  the 
amount  of  her  property  or  income,  at  the  death  of  the  testa- 
tor ;  from  which  time  the  will  speaks. 

The  only  thing  in  the  way  of  this  construction,  is  the  use  of 
the  word  "  and  "  instead  of  "  or ;"  but. 

II.  The  word  "  and  "  will  be  construed  to  mean  "  or,"  and 
vice  versa,  in  order  to  effectuate  the  intent  of  the  testator. 
See  1  Jarman  on  Wills,  (4^A  Am.  ed.,)  ch.  17,  and  the  author- 
ities there  commented  on  and  cited  in  relation  to  supplying, 
transposing,  and  changing  words.      lb.  455;  1  Redfield  on 

Wills  488 ;  Eavi  on  Wills  55,  242 ;  2  Williams  on  JEx'rs 
978  ;  2  Roper  on  Legacies  1410;  Burrill's  Law  Diet.  "  And;" 
Holcomb  V.  Lake,  1  Dutcher  605 ;  Jackson  v.  Blanshan,  6 
Johns.  54  ;  Maherly  v.  Strode,  3  Ves.,  jun.,  450 ;  Bell  v. 
Phyn,  7  Ves.  454 ;  Wilson  v.  Bailey,  3  Brown's  P.  C. 
195;  Hepworth  y.  Taylor,  1  Cox  112;  Stubbs  v.  Sargon,  2 
Keen  255. 

III.  The  costs,  even  in  case  of  a  decision  adverse  to  the 
Vol.  v.  c 
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complainant,  should  come  out  of  the  estate.     1  Medfield  on 
Wills  493,  §  4. 

"  The  general  rule  undoubtedly  is,  that  whenever  the  tes- 
tator raises  a  doubt  in  regard  to  the  meaning  of  his  will,  his 
general  property  must  pay  for  settling  it."     Ibid.  495. 

Mr.  Titsworth,  for  defendants. 

The  complainant  seeks  to  have  the  provision  in  the  will  of 
testator,  which  reads  as  follows :  "  And  I  do  order  that 
my  executors  do  deposit,  as  soon  as  practicable  after  my 
decease,  the  sum  of  $1000  in  the  Newark  Savings  Insti- 
tution, the  interest  of  which  is  to  be  added  to  the  prin- 
cipal during  the  natural  life  of  my  said  wife  Selina,  or 
as  long  as  she  remains  my  widow,  for  her  use,  in  case  she 
should  lose  any  part  of  her  property  before  mentioned,  and 
need  more  than  she  has  of  her  own  to  support  and  main- 
tain herself  comfortably ;  then,  and  in  that  case,  so  much 
of  this  money  so  deposited  and  accumulated  as  she  shall  need 
for  her  support,  I  order  my  executors  to  dra^v  and  pay  to 
ber,  yearly  or  half  yearly,  and  at  her  decease  I  order  the  re- 
mainder of  said  money  to  be  equally  divided  among  my  chil- 
dren and  their  heirs,  or  their  legal  representatives ;"  con- 
strued to  mean,  that  if  the  widow,  Selina  Ely,  does  not  re- 
ceive sufficient  yearly  income  from  her  own  estate,  without 
touching  the  principal  thereof,  that  in  that  case  she  is  entitled 
to  call  on  the  executors,  and  they  are  bound,  under  that  pro- 
vision, to  pay  her  out  of  this  $1000,  such  a  part  of  it,  yearly, 
as  will  be  sufficient  for  her  support. 

Such  was  not  the  intention  of  the  testator,  and  if  not,  the 
court  will  not  so  order.  The  intention  of  the  testator  mani- 
festly was,  to  provide  for  her  to  the  extent  of  $1000,  out  of 
his  estate,  if  she  lost  her  own,  or  if  her  own  was  consumed. 

The  testator  believed  she  had  enough  of  her  own  for  her 
support  during  her  lifetime.  She  had  no  children  to  provide 
for  on  her  death  ;  he  had.  His  estate  was  small.  Some  of 
his  children  were  unmarried  daughters,  with  nothing  to  de- 
pend on  but  their  share  of  his  estate. 
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His  widow  has  an  estate  worth  at  least  $8000,  part  of  it 
improved  real  estate,  and  $3700  in  bonds  and  mortgages  and 
money  in  bank.  She  is  sixty-five  years  of  age,  in  feeble 
health,  according  to  the  bill. 

Why  should  she  not  draw  upon  her  principal,  if  her  in- 
come is  not  sufficient?  Tor  what  purpose  is  her  principal  to 
be  left  untouched,  while  she  claims  a  portion  of  the  $1000, 
consuming  that,  and  leaving  her  own  money  intact?  The 
testator  did  not  mean  her  to  have  any  part  of  this  $1000,  un- 
less she  needed  it  after  her  own  was  exhausted.  It  was  to  be 
■deposited  in  a  savings  bank,  and  interest  added  to  it  to  pro- 
vide for  the  contingency  of  her  losing  or  consuming  her  own. 
He  intended  it  as  a  reserve  fund  for  such  contingency. 

The  will  cannot  mean  anything  else.  It  does  not  direct 
•executors  to  pay,  if  her  income  from  her  own  is  not  sufficient 
for  her  support,  but  only  in  case  she  loses  "  any  part  of  her 
property  before  mentioned/'  that  is,  her  principal,  and  needs, 
for  that  reason,  a  part  of  this  $1000  for  her  support. 

She  has  received  more  than  she  admits,  as  appears  by  the 
-answer ;  but  how  much  income  she  has  received,  or  whether 
the  testator  lived  in  her  house  during  his  lifetime,  and  used 
any  part  of  her  income,  has  nothing  to  do  with  the  construc- 
tion of  this  will. 

The  construction  is  governed  wholly  by  the  "  intention  of 
the  testator."  The  "plain  and  unambiguous  words  of  the 
will  must  prevail."  1  Redfield  on  Wills,  pp.  430,  433,  435, 
442 ;  see  language  of  Lord  Chancellor,  p.  491 ;  Holcomb  v. 
Lahe,  4  Zab.  686. 

Nor  does  it  make  any  material  difference  whether  "  and  " 
is  construed  to  mean  "  or  "  in  some  wills.  It  cannot  in  this 
will.  "  Lose  "  and  "  need  "  are  to  be  construed  together  in 
this  will.  The  testator  considered  she  had  sufficient,  and 
would  not  need,  if  she  did  not  lose  or  consume ;  but  while 
she  had  enough  of  her  own  for  her  support,  she  was  not  to 
■call  for,  and  she  had  no  right  to  receive  any  portion  of  this 
reserve  fund. 
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As  to  the  costs  of  this  proceeding:  the  defendants  have 
not  raised  any  doubt  as  to  the  construction  of  this  will; 
they  think  it  clear.  The  testator  could  not  have  made  his 
intention  more  apparent,  by  the  use  of  words.  This  doubt 
is  raised  by  complainant  without  reasonable  cause,  and  there- 
fore she  should  pay  the  costs.  I  submit  the  bill  should  be 
dismissed  with  costs. 

The  Chancelloe. 

The  only  question  is  the  construction  of  the  will  of  Caleb 
H.  Ely.  It  arises  upon  a  direction  in  the  will  in  these 
words :  "  And  I  do  order  that  my  executors  do  deposit,  as 
soon  as  practicable  after  my  decease,  the  sum  of  $1000  in 
the  Newark  Savings  Institution,  the  interest  of  which  is  to 
be  added  to  the  principal  during  the  natural  life  of  my  said 
wife  Selina,  or  as  long  as  she  remains  my  widow,  for  her 
use,  in  case  she  should  lose  any  part  of  her  property  before 
mentioned,  and  need  more  than  she  has  of  her  own  to  sup- 
port and  maintain  her  comfortably ;  then,  and  in  that  case, 
so  much  of  this  money  deposited  and  accumulated  as  she 
shall  need  for  her  comfortable  support,  I  order  my  executors 
to  draw  and  pay  to  her,  yearly  or  half  yearly." 

The  complainant  has  lost  none  of  her  property,  but  needs 
more  than  she  has  of  her  own  to  support  herself  comfortably. 
It  is  contended  on  her  part  that  the  word  "  and  "  should  here 
be  construed  "  or,"  to  effect  the  intent  of  the  testator.  As  the 
will  is  written,  it  is  clear  that  she  can  only  have  this  fund 
in  case  she  both  loses  part  of  her  own  property  and  needs 
this. 

There  is  no  power  to  change  the  words  in  a  will,  unless 
such  change  is  necessary  to  effect  the  intent  of  the  testator 
apparent  on  the  face  of  the  will,  or  from  surrounding  cir- 
cumstances. There  is  nothing  here  on  the  face  of  the  will, 
or  in  the  facts  to  which  the  direction  applies,  to  indicate  that 
the  testator  did  not  intend  what  he  has  said.  He  thought 
his  wife's  property  sufficient  for  what  he  judged  a  comfort- 
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able  support  for  her,  and  only  intended  to  add  to  it  in  case 
of  a  loss.  What  he  meant  by  a  comfortable  support  was 
the  support  which  that  property  might  give  her,  not  what 
she  might  imagine,  after  his  death,  was  required  for  her 
<'omfort.  He  has  clearly  expressed  this  intention.  The 
words  of  a  will  are  rarely  changed,  not  even  "  and  "  for  "  or," 
and  then  only  to  effect  the  evident  intent  of  the  testator;  never, 
to  gratify  the  desires  or  wishes  of  a  legatee,  or  to  effect  what 
might  in  itself  seem  more  just  or  reasonable.  A  bequest  of 
ten  shares  of  bank  stock,  or  $1000,  to  a  son,  would  never  be 
•construed  to  give  both,  because,  on  the  whole,  it  was  right 
and  reasonable  that  the  testator  should  have  given  both. 
The  only  advantage  in  the  use  of  these  words  is,  tliat  one  or 
both  bequests  may  be  included,  as  the  intention  may  be.  No 
testator  could  safely  express  any  intention  if  the  courts,  at 
their  pleasure,  could  substitute  words  which  would  change 
his  directions. 

The  intent  is  so  obvious  in  this  case,  that  I  cannot  take  out 
of  the  estate  the  costs  of  the  complainant  in  bringing  this 
suit. 

Let  the  bill  be  dismissed,  and  each  party  pay  their  own 
•costs. 


Jacobus'  Executor  vs.  Jacobus.* 

1.  Where,  by  a  will,  the  executor  is  to  provide  "  a  good  and  sufficient 
■support "  out  of  the  testator's  estate  for  his  son,  his  son's  wife  and  children, 
and  for  the  education  of  the  latter,  under  the  direction  of  their  father,  and 
the  relations  of  the  family  change  by  the  separation  of  the  son  and  his 
living  apart  from  his  family,  it  is  the  duty  of  the  Court  of  Chancery  to  de- 
cide for  whom  the  executor  is  bound  to  provide,  whom  he  is  authorized  to 
aid,  and  the  circumstances  under  which  he  may  render  such  aid,  and  to 
intimate  limits  for  the  exercise  of  his  discretion. 

2.  A  testator,  by  his  will,  gave  the  residue  of  his  estate,  in  fee  simple,  to 
his  two  grandchildren,  and  such  other  children  as  his  son  Henry  might 
afterwards  have,  to  be  divided  among  them  when  the  youngest  should 

*  Cited  in  Babbitt  v.  Babbitt,  11  C.  E.  6r.  54. 
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arrive  at  the  age  of  twenty-one  years,  subject  to  the  provisions  that  his 
son  Henry  should  be  furnished,  out  of  the  rents  and  income,  with  a  good 
and  sufficient  support  during  his  life,  to  be  paid  him  by  the  executor ;  also^ 
that  a  good  and  sufficient  support  should  be  furnished  to  the  wife  of  his 
son  Henry,  during  her  life.  He  also  charged  his  estate  with  the  comfort- 
able support  and  education  of  his  grandchildren,  under  the  direction  of  his 
son  Henry,  and  directed  that  if  either  of  them  should  desire,  or  his  son 
Henry  should  think  proper,  ample  means  should  be  furnished  to  educate 
one  or  more  for  the  learned  professions.  Henry  left  his  wife  and  family, 
and  resided  apart  and  distant  from  them,  and  ceased  to  pay  any  attentioa 
to  them.  The  executor  then  filed  a  bill  for  directions  as  to  his  duty,  and 
to  settle  the  rights  of  the  respective  devisees  under  the  will.     Held — 

1.  That  the  direction  to  furnish  the  son  with  a  liberal  support  must  hav& 
a  far  different  interpretation  from  that  which  would  be  given  to  it  if  he 
were  performing  his  duty  of  taking  care  of  his  family  and  educating  his 
children. 

2.  That  the  support  and  education  of  the  grandchildren  should  be  out  of 
the  income.  The  amount  to  be  furnished  must  rest  largely  in  the  judg- 
ment and  discretion  of  the  executor,  upon  consultation  with  the  mother;, 
but  he  is  not  bound  to  contribute  the  whole  income,  if  less  will  answer. 

3.  That  the  discretion  confided  by  the  will  to  the  son  must  be  exercised  by 
the  executor. 

3.  The  court  suggested,  subject  to  the  judgment  of  the  executor,  and  to- 
the  discretion  confided  in  him,  (but  not  to  be  entered  in  the  decree,)  that  it 
would  be  a  proper  exercise  of  his  judgment  to  allow  the  wife  to  occupy  the 
farm,  (she  to  keep  it  in  repair  and  provide  a  home  where  the  minor  chil- 
dren might  be  supported,  and  to  which  those  of  age  might  resort,)  and  to 
receive  one-third  of  the  net  income  of  the  estate  ;  to  allow  the  husband  one 
third  of  the  net  income ;  to  allow  one  sixth  for  the  minor  children,  to  be 
expended  under  the  direction  of  the  mother,  and  one  sixth  for  the  liberal 
education  of  any  that  might  desire  it ;  these  two  sixths  to  be  expended 
under  the  direction  of  the  father  if  he  would,  in  good  faith,  undertake  it, 

4.  A  "  good  and  sufficient  support,"  to  be  furnished  to  the  wife  of  testa- 
tor's son,  must  be  construed  to  mean  such  as  is  proper  for  a  mother  and 
head  of  a  family,  having  the  fortune  and  station  held  by  her  husband  and 
his  children. 

5.  Where  an  executor  files  a  bill  for  directions  as  to  his  duties  under  a 
will,  and  no  factious  or  unnecessary  opposition  or  costs  aie  occasioned  by 
any  defendant,  costs  and  proper  counsel  fees  for  both  parties  will  be  al- 
lowed out  of  the  estate. 

The  argument  was  had  upon  bill,  answer,  and  proofs. 
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Mr.  W.  S.  Whitehead,  for  complainant. 

3Jr.  McCarter,  for  defendant,  H.  V.  B.  Jacobus. 

The  Chancellor. 

The  bill  is  filed  by  the  executor  of  a  will,  for  directions  in 
discharge  of  his  duty  as  executor  under  the  directions  in  the 
will.  The  testator,  Anthony  A.  Jacobus,  died  in  February, 
1849.  He  left  a  will,  executed  nearly  a  year  before  his  death, 
which  was  admitted  to  probate,  and  of  which  the  complainant 
is  the  executor.  By  it  he  gave  all  the  residue  of  his  estate, 
after  certain  specific  dispositions,  to  his  grandchildren,  Anth- 
ony Jacobus  and  Peter  Jacobus,  and  such  other  children  as 
his  son,  Henry  V.  B.  Jacobus,  might  afterwards  have,  in  fee 
simple,  to  be  divided  among  them,  when  the  youngest 
should  arrive  at  the  age  of  twenty-one.  This  was  made 
subject  to  the  provision  that  his  son  Henry  V.'B.  Jacobus 
should  be  furnished,  out  of  the  rents  and  income,  with  a  good 
and  sufficient  support  during  his  life.  This  was  directed  to 
be  paid  to  him  by  the  executors  of  the  will,  and  to  be  liber- 
ally furnished  in  such  time  and  manner  as  his  son  might  sug- 
gest, at  any  and  at  all  times. 

He  also  directed  a  good  and  sufficient  support  to  be  fur- 
nished to  the  wife  of  his  son,  during  her  life.  He  also 
charged  the  estate  with  the  comfortable  support  and  educa- 
tion of  his  grandchildren,  under  the  direction  of  his  son 
Henry;  and  directed  that  if  either  of  his  grandchildren 
should  desire,  or  if  his  son  Henry  should  think  proper  to 
educate  one  or  more  of  his  children  for  one  of  the  learned 
professions,  that  ample  means  should  be  furnished  for  that 
purpose. 

Henry  V.  B.  Jacobus  has  left  his  wife  and  family,  who 
continued  to  reside  on  the  homestead  of  the  testator  in 
Essex  county,  and  has  been,  and  still  is,  living  apart  froiu 
them,  in  Trenton.  The  separation  and  estrangement,  what- 
ever may  be  its  cause,  seems  permanent.  Peter  B.  Jacobus, 
one  of  the  sons  of  Henry,  who  is  of  age,  remained  with  his 
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mother  and  took  the  management  of  the  farm.  Mary  Ann 
Jacobus,  the  wife  of  Henry,  remained  at  the  homestead,  kept 
it  up  as  a  home  for  herself  and  children,  and  took  charge  of 
and  supported  those  who  are  under  age ;  their  father  has 
paid  no  attention  to  their  support  or  education,  and  does 
not  bestow  any  care  or  assume  any  responsibility  concerning 
tiiem,  or  give  any  directions  to  the  complainant  about  these 
matters.  The  education  of  these  minors  is,  in  the  mean  time, 
being  neglected. 

The  complainant  applies  to  this  court  to  settle  the  respective 
rights  of  the  son,  his  wife,  and  his  minor  children,  and  his  own 
duty  as  to  each. 

The  testator,  by  his  will,  has  absolutely  given  the  residue 
of  all  his  property  to  these  grandchildren.  For  the  purpose 
before  us  it  must  be  considered  as  vested  in  them,  although 
in  certain  contingencies  the  estate  may  open  or  be  divested. 
This  estate  is  not  to  be  divided  or  come  to  the  possession  of 
these  grandchildren,  until  the  youngest  shall  be  twenty-one 
years  of  age,  and  until  then  and  afterwards,  it  is  burthened 
^vith  the  support  of  their  father  and  mother,  during  their  lives 
respectively,  and  with  the  maintenance  and  education  of  such 
of  these  grandchildren  as  may  be  minors.  The  support  to 
Henry  is  expressly  directed  to  be  furnished  by  the  executor ; 
that  to  the  grandchildren  and  the  wife  of  Henry  is  also  to  be 
furnished  by  him,  by  plain  implication. 

The  support  directed  to  be  furnished  to  the  grandchildren, 
as  well  as  their  education,  is  directed  to  be  furnished  undet'  the 
direction  of  Henry,  but  the  direction  to  furnish  is  positive,  as 
well  as  the  direction  to  provide  a  liberal  education  for  any 
minor  grandchild  who  should  desire  it.  I  am  of  opinion  also 
that  all  are  to  be  furnished  out  of  the  income  of  the  estate. 
The  amount  to  be  furnished  to  each  is,  to  a  large  extent,  in 
the  judgment  and  discretion  of  the  executor ;  nor  do  I  think 
that  he  is  bound  to  contribute  the  whole  income,  if  less 
than  the  whole  will  answer  the  purpose  for  which  it  is  to 
be  distributed. 

The  condition  of  the  family  is  changed  from  what  it  was 
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at  the  making  of  this  will,  and  from  what  the  testator  could 
have  contemplated.  The  three  objects  of  his  bounty,  his 
son,  his  son's  wife,  and  his  grandchildren,  were  one  family, 
under  the  control  and  management  of  their  natural  head, 
who  was  by  law,  and  by  natural  duty,  bound  to  provide  for 
and  support  the  whole.  But  he  has  deserted  his  family,  and 
neglects  to  perform  these  duties,  so  far  as  appears,  without 
any  cause  or  excuse. 

Under  these  changed  circumstances,  the  direction  to  fur- 
nish the  son  with  a  liberal  support  must  have  a  far  different 
interpretation  in  apportioning  to  each  of  the  objects  of  the 
testator's  bounty  the  proper  relative  share,  from  that  which 
would  be  given  to  it  if  the  son  was  performing  his  duty  of 
taking  care  of  his  family  and  educating  his  children.  The 
discretion  confided  to  him  must  be  left  with  and  exercised 
by  the  executor ;  but  it  is  the  duty  of  the  court  to  decide 
for  whom  the  executor  is  bound  to  provide,  and  whom  he  is 
authorized  to  aid,  and  the  circumstances  under  which  he 
may  render  such  aid ;  and  to  intimate  certain  limits  within 
which  the  exercise  of  his  discretion  should  be  exercised. 

First,  with  regard  to  testator's  son.  Although  he  has  de- 
serted his  family,  and  may  have  done  it  wrongfully,  he  is 
still  entitled  to  a  good  and  sufficient  support ;  but  under  ex- 
isting circumstances,  that  means  a  very  different  proportion 
of  the  income  from  that  to  be  furnished  if  he  were  support- 
ing his  wife  and  family. 

Next,  the  infant  grandchildren  are  entitled  to  a  comfort- 
able support  and  proper  education  out  of  the  income,  and  any 
one  of  them  who  desires  it  is  entitled  to  a  liberal  education. 
This  is  the  absolute  right  of  these  grandchildren ;  if  their 
father  is  willing  to  direct  it,  it  must  be  done  under  his  di- 
rexjtion ;  but  if  he  refuses  to  perform  the  duty  of  directing, 
these  infants  are  not,  therefore,  to  lose  their  support  and 
education,  but  the  executor  must  provide  for  it  upon  consul- 
tation with  their  mother,  so  long  as  she  retains  her  position 
as  head  of  the  family,  and  provides  a  home  for,  and  takes 
care  of  her  children. 
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Mary  Ann  Jacobus,  the  wife  of  the  son,  is  also  clearly  en- 
titled to  a  good  and  sufficient  support;  and  these  words,  good 
and  sufficient,  must  be  construed  to  mean  such  as  is  proj)er 
for  a  mother  and  head  of  a  family,  with  the  fortune  and  rank 
of  her  husband  and  his  children.  As  to  the  proportion,  the 
court  can  give  no  directions,  except  subject  to  the  judgment 
of  the  executor  and  the  discretion  coniided  to  him  by  the  will. 

If  Mrs,  Jacobus  chooses  to  reside  on  the  farm,  and  provide 
a  home  for  her  children,  at  which  the  minor  children  may 
be  supported,  and  the  children  of  full  age  may  resort  as  the 
home  of  the  family,  it  seems  to  me  that  it  would  be  a  proper 
exercise  of  the  discretion  of  the  executor  to  allow  her  the 
occupation  of  the  farm,  she  keeping  it  in  repair,  and  one 
third  of  the  net  income  of  the  estate.  I  think  that  one  third 
of  the  net  income  would  be  sufficient  to  allow  to  Henry  V. 
B.  Jacobus,  so  long  as  he  remains  from  his  family,  and  does 
not  contribute  to  their  support.  One  sixth  of  the  income 
might  be  appropriated  for  the  support  of  the  minor  children, 
and  expended  for  them  under  the  direction  of  their  mother; 
and  one  sixth  for  the  liberal  education  of  any  that  desire  it; 
these  two  sixth  parts  should  be  exj)ended  under  the  direc- 
tion of  their  father,  if  he  will,  in  good  faith,  undertake  the 
control  and  direction  of  these  expenditures  committed  to 
him  by  the  will.  With  that  control  the  court  has  no  right 
to  interfere,  unless,  perhaps,  in  case  he  should  be  living  in 
such  way  as  to  render  it  improper  for  him  to  direct  these 
matters.  But,  after  all,  the  amount  to  be  expended  for  each 
of  these  purposes  must  be  mainly  left  to  the  discretion  of  the 
executor;  and  the  intimation  contained  in  this  opinion  as  to 
the  relative  appropriation  for  each  object  cannot  be  inserted 
in  the  decree. 

it  is  a  proper  case  for  an  executor  to  ask  the  direction  of 
the  court.  The  difficulty  grew  from  the  want  of  definite  di- 
rections in  the  will,  and  no  factious  or  unnecessary  opposi- 
tion has  been  made,  or  costs  occasioned  by  any  defendant. 
I  shall,  therefore,  direct  the  costs  and  proper  counsel  fees  for 
both  parties  to  be  paid  out  of  the  estate. 
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Potts  vs.  Whitehead.* 

1.  A  paper  signed  by  A,  by  which  he  agrees  that  B,  in  consideration  of 
$1  paid,  shall  have,  for  thirty  days,  the  refusal  of  certain  land  therein  desig- 
nated, and  that  he  will  convey  tlie  same  in  consideration  of  $20  per  acre, 
$500  to  be  paid  on  the  execution  of  the  deed,  and  the  balance  in  a  mortgage 
on  the  land,  with  interest  at  six  per  cent.,  no  time  being  named  for  deliver- 
ing the  deed,  nor  any  time  for  which  the  mortgage  shall  rnn,  is  not  a  con- 
tract, but  only  a  refusal  or  offer  of  the  lands  to  B  at  a  certain  price,  and 
cannot  be  converted  into  a  contract  unless  accepted  within  the  thirty  days. 

2.  An  acceptance  of  an  offer  in  writing  to  convey  land  within  a  certain 
time,  in  consideration  of  a  price  named,  may  be  communicated  by  mail,  but 
it  must  be  actually  placed  in  the  post-office,  directed  to  the  proper  place; 
if  directed  to  a  place  where  the  party  to  be  bound  by  it  only  sometimes 
resorts,  it  must  be  proved  to  have  been  received. 

3.  An  offer  in  writing  to  convey  land  witliin  a  certain  time,  must  be 
accepted  within  the  time  fixed. 

4.  A  contract,  any  material  part  of  which  remains  to  be  settled  by  nego- 
tiation between  the  parties,  will  not  be  enforced  in  equity  on  a  bill  for  spe- 
cific performance. 

6.  Where  there  was  a  written  offer  to  convey  land  within  a  time  fixed,  at 
a  price  named,  of  which  a  portion  named  was  to  be  paid  on  the  execution 
of  the  deed,  and  the  balance  in  a  mortgage  on  the  land,  with  interest  at  six 
per  cent.,  Held — That  the  want  of  designation  of  any  time  when  the  great 
bulk  of  the  consideration  (that  to  be  secured  by  mortgage,)  was  to  be 
paid,  left  a  material  part  of  the  contract  to  be  settled  by  negotiation  ;  and 
hence,  even  if  such  offer  had  been  accepted,  a  deci-ee  for  specific  perform- 
ance would  not  be  made. 

The  hearing  was  upon  bill,  answer,  replication,  and  proofs. 

Mr.  G.  D.  W.  Vroom  and  Mr.  P.  D.  Vroom,  for  complainant. 

Mr.  Leupp,  for  defendant. 

The  Chancellor. 

On  the  7th  of  December,  1865,  the  defendant  signed  a 
paper  drawn  by  the  complainant,  by  which,  for  $1  recited  to 
be  paid,  he  agreed  that  the  complainant  should  have,  for  thirty 

*ClTED  in  Oreen  v.  Richards,  8  O.  E.  Or.  34 ;  Gutting  v.  Dana,  10  C.  E. 
Or.  274 ;  Scott  v.  Shiner,  12  0.  E.  Gr.  187. 
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days,  the  refusal  of  certain  lands  therein  designated,  and 
agreed  that  he  would  convey  the  lands  embraced  in  the  refu- 
sal, by  a  good  and  substantial  deed,  in  consideration  of  |20 
per  acre ;  the  terms  to  be  $500  on  the  execution  of  the  deed, 
and  the  balance  in  mortgage  upon  the  land,  with  interest  at  six 
per  cent.  The  defendant  resided  in  the  city  of  New  York, 
and  boarded  with  a  Mrs.  Libbey,  at  the  corner  of  Jane  and 
Hudson  streets,  but  was  frequently  away,  and  when  absent 
was  much  of  the  time  with  his  sons,  at  South  River,  in  this 
state.  Many  of  his  letters  were  directed  to  him  there,  through 
the  post-office,  and  were  received  by  him  when  tiiere  person- 
ally, and  by  his  sons  for  him  in  his  absence.  Before  the  con- 
tract, he  informed  the  complainant  of  his  residence  in  New 
York,  and  also  that  a  letter  left  for  him  at  No.  14  West  street, 
New  York,  would  reach  him;  this  information  was  given  for 
some  other  business  between  them,  and  not  in  relation  to  this 
offer  to  sell  these  lands. 

The  complainant,  on  the  1st  of  January,  1866,  having  for- 
gotten the  street  and  number  of  defendant's  residence,  if  it 
had  ever  been  mentioned  to  him,  made  inquiries  for  his  resi- 
dence at  several  places  where  he  thought  the  information  could 
be  had,  and  called  at  some  house  where  he  was  directed,  in 
Hudson  street,  but  it  was  not  the  defendant's  residence,  and  so 
he  failed  to  find  hira.  On  the  3d  of  January,  1866,  he  wrote 
to  the  defendant  this  letter  : 

"  58  Broadway,  New  York,  January  3,  1866. 

My  Dear  Sir  : — Have  twice  attempted  the  tender  of  the 

first  payment  of  $500  upon  the  agreement  made  between  us 

on  the  7th  of  December  last.     I  will  meet  you  at  any  place 

you  will  name  in  the  city  of  New  York,  at  any  hour  after 

three  o'clock  of  Friday,  the  5th  instant,  or  will  be  found  at 

No.  9  Broad  street,  room  No.  12,  at  three  o'clock  on  Saturday, 

the  6th,  when  I  shall  be  ready  to  make  tender  of  the  money 

and  execute  the  proper  agreements  thereupon. 

Very  truly, 

Benj.  C.  Potts. 

Address  me  in  care  of  Lewis  P.  Brown,  58  Broadway,  by 

return  mail." 
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Of  this  letter,  he  sent  one  copy  addressed  to  the  defendant 
at  South  River,  New  Jersey,  and  one  directed  to  him  at 
North  port,  Long  Island,  which,  he  alleges,  were  the  only 
other  places  of  business  of  the  defendant  known  to  him. 
The  complainant,  in  his  own  testimony,  shows  that  he  mailed 
these  letters  so  directed,  but  does  not  say  whether  he  mailed 
them  by  putting  them  in  the  post-office,  or  by  putting  them 
in  the  letter-box  of  his  own  office,  or  by  handing  them  to  the 
office  messenger  ;  and  no  other  proof  is  offered  of  these  letters 
being  sent.  In  his  bill  he  says  that  the  agreements  referred 
to  in  this  letter,  are  the  agreements  necessary  to  be  made  as 
to  the  time  of  payment  of  the  bond  and  mortgage  to  be 
given  for  the  purchase  money.  This  letter  the  defendant, 
in  his  answer  and  by  his  testimony,  denies  ever  having 
received,  and  it  is  shown  by  other  evidence  that  such  letter 
was  not  received  by  defendant's  sons,  or  at  their  place  of 
business  at  South  River,  and  the  complainant  testifies  that 
it  was  never  returned  to  him  from  the  dead  letter  office. 
From  this  proof,  the  inference  is  strong  that  the  letters  were 
not  placed  in  the  post-office ;  and  in  the  absence  of  any  posi- 
tive proof  on  that  point,  the  case  must  be  considered  as  if  there 
was  no  proof  of  that  fact. 

The  defendant,  in  his  answer,  which,  in  this  respect,  is 
responsive  to  the  bill,  and  also  in  his  testimony,  states  that  he 
told  the  complainant,  both  before  and  at  the  time  of  signing 
this  refusal,  the  number  and  street  of  the  house  where  he 
lived  in  the  city  of  New  York;  and  both  he  and  Mrs.  Libbey 
testify  that  that  was  his  residence,  and  that  for  more  than  a 
week  before  January  6th,  1866,  when  the  time  of  the  refusal 
expired,  he  was  at  home,  and  expected  to  hear  from  the 
complainant. 

The  paper  signed  by  the  defendant  is  not  a  contract,  but 
on  its  face,  and  by  its  very  terms,  only  a  refusal  or  offer  of 
the  lands  to  the  complainant  at  a  certain  price ;  this  is  not 
disputed  by  the  counsel  of  the  complainant.  This,  like  all 
such  offers,  was  not  binding,  and  could  not  be  converted  into 
a  contract,  unless  accepted  within  the  thirty  days.     Whether 
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when  such  offer  is  made  for  a  mere  nominal  consideration,  the 
person  offering  can  withdraw  it  within  the  time  specified,  it  is 
not  necessary  to  consider,  as  it  was  not  withdrawn,  and  like  all 
such  offers  it  would  be  binding  if  accepted  within  the  time, 
and  before  it  was  withdrawn. 

The  first  question  then  is,  whether  the  complainant's  letter 
of  January  3d,  if  it  had  been  delivered  or  properly  sent,  is 
an  acceptance  of  the  offer  so  as  to  make  it  a  contract.  No 
other  acceptance  is  relied  on  or  proved.  It  is  not,  in  terms, 
an  acceptance.  It  is  simply  an  offer  to  meet  the  complain- 
ant, and  notice  that  he  will  then  be  ready  to  make  the 
tender,  and  execute  the  proper  agreements.  If  this  refers, 
as  is  stated  in  the  bill,  to  executing  an  agreement  yet  neces- 
sary to  be  made,  as  to  the  time  of  payment  of  the  bond  and 
mortgage  for  the  balance  of  the  purchase  money,  it  shows 
that  an  important  part  of  the  essence  of  the  agreement,  the 
time  for  the  payment  of  that  balance,  was  not  yet  agreed 
upon,  and  as  tliis  might  be  upon  demand,  or  postpone  both 
principal  and  interest  for  one  hundred  years,  the  offer  is  to 
meet  to  agree  upon  this  part  of  the  contract.  If  the  defend- 
ant had  insisted  upon  a  mortgage  on  demand,  the  complainant 
perhaps  would  not  have  paid  the  $500,  and  signed  an  accept- 
ance of  the  refusal ;  if  the  complainant  had  asked  that  princi- 
pal and  interest  be  not  payable  for  fifty  years,  defendant  might 
not  have  assented;  and  above  all  there  is  no  agreement  in  this 
letter  to  pay  the  money,  and  execute  an  acceptance  of  the 
refusal  as  it  stood,  but  it  only  says  I  shall  be  ready  to 
make  tender,  and  execute  the  proper  agreement.  It  doubt- 
less might  fairlj"  be  inferred  from  this  letter,  that  the  com- 
plainant intended  to  accept  tlie  offer  in  some  way,  and  expected 
to  enter  into  an  agreement  for  the  purchase  of  this  property, 
at  the  price  fixed  ;  but  he  did  not  bind  himself  so  to  do.  This 
letter  comes  within  the  decision  of  Vice  Chancellor  Kindersly, 
in  a  similar  case,  in  which  he  held  that  such  proposals  to  meet 
for  the  purpose  of  examining  the  lease  wliich  the  complainant 
was  preparing,  was  not  an  acceptance.  Warner  v.  Willington, 
3  Brewnj  523. 
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The  next  question  is,  if  this  letter  had  been  a  sufficient 
acceptance  of  the  offer  or  refusal,  so  as  to  bind  the  complain- 
ant to  purchase  at  the  price,  whether  this  acceptance  was 
communicated  to  the  defendant  within  the  thirty  days. 
There  can  be  no  question  but  that  when  an  offer  is  made  for 
a  time  limited  in  the  offer  itself,  no  acceptance  afterwards 
will  make  it  binding.  Any  offer  without  consideration,  may 
be  withdrawn  at  any  time  before  acceptance ;  and  an  offer 
which,  in  its  terms,  limits  the  time  of  acceptance  is  with- 
drawn by  the  expiration  of  the  time.  There  is  no  authority, 
precedent,  or  principle,  by  which  the  time  can  be  extended 
without  consent  of  the  person  making  it.  The  question 
whether  an  offer  is  accepted  so  as  to  make  a  legal  contract, 
is  a  question  of  law.  Courts  of  equity,  on  the  question 
whether  there  is  a  contract,  are  governed  by  the  same  rules 
as  courts  of  law.  A  contract  which  is  legal,  is  so  in  both  courts; 
if  not  binding,  is  not  so  in  both.  The  remedy  is  different. 
The  acceptance  of  an  offer  must  be  communicated  to  the 
person  making  it,  or  it  is  of  no  avail.  It  need  not  be  com- 
municated personally ;  an  acceptance  transmitted  by  mail  is 
sufficient.  But,  in  such  case,  it  must  he  actually  placed  in 
the  post  office  directed  to  the  proper  place,  within  the  time 
limited  or  before  the  offer  is  withdrawn.  1  Parsons  on  Con. 
406;  Adams  v.  Lindsell,  1  B.  &  Aid  QSl  ;  Stocken  v.  Collin, 
7  31.  d'  W.  515  ;  Dunlop  v.  Hif/rji,is,  1  //.  L.  C.  381  ;  Hal- 
lock  V.  l)is.  Co  ,  2  Dutcher  268 ;  S.  C.  in  error,  3  Butcher  645. 

But  in  the  present  case  there  is  no  proof  that  the  letter  was 
ever  placed  in  any  post  office.  If  the  complainant  had  left 
notice  of  acceptance  at  the  house  of  Libbey,  or  if,  after  he 
had  been  directed  to  leave  any  communication  for  defendant 
at  No.  14  West  street,  he  had  left  such  notice  there,  it  would 
have  been  a  sufficient  acceptance,  although  it  had  never  reached 
the  defendant.  Were  this  a  question  of  due  diligence,  which 
it  is  not,  the  complainant  has  hardly  used  it.  He  ought  to 
have  known  and  remembered  the  residence  or  address  of  a 
man  with  whom  he  made  a  contract,  which  depended  upon 
notice  of  acceptance  within  a  given  time. 
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If  the  contract  is  once  made  so  as  to  be  legally  binding, 
then  a  court  of  equity,  which  in  certain  cases  holds  that  time 
is  not  of  the  essence  of  the  contract,  will  often  enforce  it, 
although  the  complainant  through  mistake  or  accident  or 
mere  remissness,  when  not  accompanied  by  fraud,  has  omitted 
to  comply  with  it  on  his  part  within  the  time  limited.  The 
authorities  referred  to  on  the  part  of  the  complainant  clearly 
establish  that,  but  do  not  give  the  slightest  support  to  the 
doctrine  that  the  time  of  accepting  an  offer,  fixed  in  the  offer, 
can  ever  be  extended. 

On  these  two  grounds,  that  the  letter  was  not  an  accept- 
ance of  the  contract,  and  that  it  was  not  sent  in  such  man- 
ner as  to  be  at  law  a  notice  of  the  acceptance,  relief  must  be 
refused. 

I  am  not  satisfied  that  a  notice  sent  to  South  River,  in  pro})er 
form  and  properly  mailed,  would  be  sufficient,  A  notice  of 
acceptance,  when  mailed  and  not  received,  must  have  been 
sent  to  the  proper  post-office.  A  notice  to  a  resident  of  New 
York,  while  he  was  at  his  own  home,  would  not  be  sufficient 
if  mailed  to  London,  although  he  had  been  there  a  month 
previous ;  or  to  Newport  or  Saratoga,  although  he  had  spent 
the  summer  there,  and  had  received  his  letters  there. 

The  question  arising  from  the  want  of  designation  of  any 
time  when  the  great  bulk  of  the  consideration  was  to  be 
paid,  was  not  raised  on  the  argument,  but  is  too  prominent 
to  be  passed  without  notice.  It  is  a  substantial  and  material 
part  of  the  contract.  The  value  of  the  purchase  money  will 
be  less  by  more  than  $5000,  if  the  payment  of  it  and  the 
interest  upon  it  were  both  deferred  for  ten  years,  than  if  it 
was  paid  in  cash  or  secured  by  mortgage,  with  interest  pay- 
able half  yearly.  This  was  not  fixed  by  the  written  contract, 
had  it  been  accepted ;  it  was  open  for  negotiation ;  and  it  is 
a  settled  principle  that  courts  of  equity  will  not  enforce  a  con- 
tract of  which  any  material  part  has  to  be  settled  by  negotia- 
tion between  the  parties.  Fry  on  Spec.  Perf.,  §  203.  The 
bill  must  be  dismissed.* 

*  Decree  affirmed,  8  C.  E.  Gr.  513. 
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The  Jeesey  City  and  Bergen  Railroad  Company  vs. 
The  Jersey  City  and  Hoboken  Horse  Railroad 
Company.* 

1.  a  condition  in  a  city  ordinance  granting  permission  to  a  street  car 
company  to  lay  rails  in  the  streets,  that  another  street  car  company  named 
should  be  permitted  to  use  the  track  on  terms  to  be  settled  by  the  city  coun- 
cil, is  not  a  contract  with  such  other  company,  but  only  between  the  first 
company  and  the  city, 

2.  The  municipal  government  has  power  to  discharge  the  company  to 
whom  such  permission  was  granted  from  the  condition  contained  in  the  con- 
tract, and  when  once  discharged,  cannot  again  make  such  company  subject 
to  the  condition. 

S.  An  ordinance  fixing  the  terms  on  which  such  track  is  to  be  used  by  the 
second  company,  made  on  their  application  to  adjudge  such  terms,  is  not  in 
the  nature  of  an  award,  but  the  exercise  of  a  power  reserved  by  the  city  in 
granting  the  permission,  and  may  be  executed  by  ordinance  without  hear- 
ing or  notice. 

4.  Where  such  ordinance  fixes  the  terms,  and  declares  that  if  the  second 
company  does  not  comply  with  them  within  a  time  prescribed,  the  first 
company  should  be  released  from  the  conditions  and  obligation  of  the 
ordinance  of  consent,  those  conditions  and  the  contract  to  comply  with 
them  are  discharged  by  the  refusal  of  the  second  company  to  perform  the 
terms  prescribed,  and  the  city  cannot  revive  the  contract. 

5.  The  power  reserved  by  such  a  contract  in  an  ordinance  is  determined 
by  its  exercise ;  having  been  once  performed,  it  is  at  an  end. 

6.  The  cars  on  a  horse  railroad  have,  when  in  motion,  the  right  of  way 
upon  their  own  track,  both  as  against  those  whom  they  meet  and  those 
who  go  in  the  same  direction  at  a  speed  that  would  delay  the  cars. 

7.  The  legislature,  or  the  municipal  government  where  the  power  is  dele- 
gated to  it,  have  the  right  to  set  apart  a  proper  portion  of  a  street  for  a 
street  railroad,  if  such  a  road  will  accommodate  the  public  travel  for 
which  the  street  was  designed ;  and  it  makes  no  difference  that  the  road  is 
constructed  and  operated  by  an  incorporated  company  for  its  own  gain. 
The  fare  charged  is,  as  in  turnpike  and  plank  roads  built  upon  a  public 
highway  by  legislative  authority,  only  another  way  of  keeping  up  and 
maintaining  the  highway. 

8.  The  iron  rails  laid  by  a  railroad  company  in  a  public  street  are  the 
property  of  the  company,  and  the  use  by  another  railroad  company  (au- 

*  Cited  in  Camden  Horse.  R.  Co.  v.  Citizen^  Coach  Co.,  1  Steiw.  147;  Angle 
V.  Bunyon,  9  Vr.  407. 
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thorized  to  lay  a  railroad  of  like  character  in  the  same  direction  for  part 
of  the  route)  of  such  rails,  constantly  or  at  regular  intervals,  is  clearly  an 
appropriation  of  such  property,  and  unlawful. 

9.  A  railroad  track  is  clearly  private  property,  and  cannot  fairly  be  con- 
sidered, in  any  just  sense,  devoted  by  the  makers  to  public  uses.  Ko  per- 
son, therefore,  natural  or  corporate,  can,  at  his  mere  will,  appropriate  the 
track  of  a  horse  railroad  company  to  his  own  private  use  and  convenience, 
by  adapting  his  carriage  to  such  use  for  that  purpose. 

10.  A  provision  in  an  ordinance  authorizing  a  railroad  company  to  lay 
a  track  in  the  streets  of  a  city,  requiring,  as  a  condition  of  such  authority, 
that  another  railroad  company  should  have  the  joint  use  of  such  track, 
upon  compensation  to  be  agreed  on,  was  within  the  power  of  the  common 
council ;  they  had  the  right  to  require  such  condition.  Query. — Whether 
the  common  council  could  have  imposed,  as  a  condition  of  their  consent, 
that  such  joint  use  should  be  allowed  without  compensation. 

11.  Fraud  or  misrepresentation  is  not  sufficient  to  avoid  the  act  of  a 
legislative  body. 

12.  This  court  will  not  permit  the  property  of  one  person  or  corporation 
to  be  taken  by  another,  without  compensation  first  paid.  In  almost  every 
like  case,  compensation  could  be  made  in  damages,  yet  equity  always  in- 
terferes by  injunction,  and  does  not  permit  the  property  to  be  taken  and 
the  party  put  to  his  action. 


The  argument  was  upon  a  rule  to  show  cause  why  an  in- 
junction should  not  be  granted  to  restrain  the  defendants 
from  running  their  cars  upon  the  tracks  laid  by  the  complain- 
ants in  the  streets  of  Jersey  City. 

Mr.  L.  Zabriskie  and  Mr.  I.  W.  Soudder,  for  complainants. 
Mr.  Dixon  and  Mr.  Gilchrist,  for  defendants. 

The  Chancellor. 

The  complainants  and  the  defendant  corporation,  whom  I 
shall  call  the  defendants,  are  both  authorized  by  their  char- 
ters, granted  by  the  legislature,  to  lay  rails  in  the  streets 
of  Jersey  City,  upon  obtaining  the  consent  of  the  common 
council  of  the  city;  both  had  the  right  to  build  a  horse  rail- 
road to  the  Jersey  City  ferry,  at  the  foot  of  Montgomery 
street  in  that  city,  and  both  had  the  right,  by  consent  of  the 
common  council,  to  lay  their  railroad  tracks  in  the  streets 
that  lead  to  that  ferry.     These  charters  were  both  granted 
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in  March,  1859,  and  each  granted  the  right  or  franchise  of 
running  cars  and  carrying  passengers  over  their  road  when 
two  miles  of  it  should  be  completed. 

The  mayor  and  common  council  of  Jersey  City,  by  an  or- 
dinance approved  December  20th,  1859,  gave  their  consent 
to  the  complainants  to  lay  a  single  track  in  certain  streets 
in  Jersey  City,  including  Montgomery  street,  from  Hudson 
street  to  Newark  avenue,  Newark  avenue  to  Grove  street, 
thence  through  Grove  street,  Montgomery  street,  Gregory 
street,  York  street,  and  Hudson  street,  to  the  foot  of  Mont- 
gomery street.  And  in  the  third  section  of  this  ordinance  it 
was  ei:acted  that  the  consent  to  lay  said  track  in  Montgom- 
ery street  to  Newark  avenue,  and  in  Grove,  Gregory,  and 
York  streets,  was  upon  condition  that  the  Jersey  City  and  Ho- 
boken Horse  Railroad  Company  should  have  the  joint  use  of 
any  tracks  that  should  be  laid  in  said  streets  by  virtue  of  said 
consent ;  and  that  if  any  disagreement  should  arise  between 
the  said  two  companies  as  to  the  expense  or  manner  of  laying 
said  tracks,  or  the  use  thereof,  such  disagreement  should 
be  finally  adjudicated  and  settled  by  the  common  council  of 
said  city.  Other  sections  of  this  ordinance  directed  with 
what  kind  of  rail,  and  of  what  width,  the  track  should  be 
kid,  and  required  the  company  to  pave  with  Belgian  pave- 
ment the  space  between  the  rails  and  for  two  feet  outside  of 
them,  and  to  keep  this  pavement  in  repair.  It  also  provided 
that  the  city  might  at  any  time  remove  the  tracks  to  lay 
•down  or  repair  water-pipes,  sewers,  or  gas  pipes,  or  alter 
the  grade  of  the  streets,  and  that  the  company  should  re- 
place the  track  and  pavement  at  their  own  cost,  and  might, 
in  the  meantime,  lay  temporary  rails  in  such  street  as  the 
city  should  designate.  It  also  provided  that  the  comj)any 
should  pay  city  taxes,  although  exempt  by  their  charter, 
and  should  only  charge  five  cents  fare  within  the  city.  Tiie 
ninth  section  provided  that  the  ordinance  should  go  into 
effect  as  soon  as  the  company  should,  under  their  seal,  agree 
that  they  would  apply  at  the  next  session  of  the  legislature 
and  obtain,  if  possible,  an   amendment  to  their  charter,  so 
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that  in  obtaining  the  consent  of  the  common  council  to  lay 
their  rails,  they  should  be  subject  to  such  conditions  as  the 
common  council  may  have,  by  ordinance,  imposed  upon  them. 
This  agreement  was  executed  by  the  complainants  on  the 
day  after  the  approval  of  the  ordinance. 

The  legislature,  by  an  act  approved  March  17th,  1860^ 
provided  that  the  complainants,  "in  laying,  repairing,  and 
maintaining  their  rails,  and  in  constructing  their  roads  la 
the  streets  of  Jersey  City,  shall  be  subject  to  such  conditions 
as  the  common  council  of  said  city,  in  the  ordinance  granting 
consent  to  lay  such  rails  and  construct  said  road,  shall  have 
imposed,  or  shall  impose  upon  them." 

The  common  council  also,  by  an  ordinance  approved  Jan- 
uary 18th,  1860,  gave  consent  for  the  Hoboken  company  to 
lay  a  single  track  of  rails  in  certain  streets  in  Jersey  City, 
including  Grove  street  and  Jersey  avenue,  north  of,  and  until 
their  respective  intersections  with  Newark  avenue,  but  not 
including  any  street  in  which  their  consent  had  been  given 
to  the  complainants  for  laying  rails.  The  third  section  of 
this  ordinance  provided  "  that  the  Jersey  City  and  Hoboken 
Horse  Railroad  Company  shall  have  the  joint  use  of  the 
tracks  of  the  Jersey  City  and  Bergen  Railroad  Company  to 
and  from  their  tracks  in  Jersey  avenue  and  Grove  street  to 
Hudson  street,  upon  their  agreement  with  said  Jersey  City 
and  Bergen  Railroad  Company,  in  accordance  with  section 
three  of  the  ordinance  to  authorize  said  company  to  lay  their 
rails,  approved  December  20th,  1859." 

The  complainants,  by  virtue  of  the  ordinance  granting 
them  consent,  laid  their  tracks  in  Newark  avenue,  from. 
Jersey  avenue,  crossing  Grove  street  to  Montgomery  street, 
and  along  that  street  to  Hudson  street,  also  in  Grove,. 
Montgomery,  Gregory,  York,  and  Hudson  streets  to  the  foot 
of  Montgomery  street.  These  tracks  were  laid  by  them 
at  their  own  expense,  without  any  aid  from  the  defendants. 
The  defendants  laid  their  tracks  in  Pavonia  avenue  and 
Grove  street  to  Newark  avenue,  and  then  by  virtue  of  a 
verbal  agreement  between  them  and  the  com j>lain ants,  ran 
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their  cars  on  the  complainants'  tracks  to  the  foot  of  Mont- 
gomery street.  The  terms  of  this  agreement  were  that  the 
complainants  might  use  the  track  of  the  defendants  for  an 
equal  distance  as  compensation,  and  that  either  party  could 
put  an  end  to  the  agreement  by  one  month's  notice.  The 
complainants,  on  the  23d  day  of  March,  1868,  gave  a  notice 
to  the  defendants  by  which  this  agreement  was  terminated 
on  the  1st  day  of  May,  1868. 

The  defendants,  by  a  written  application  made  shortly 
after  the  receipt  of  the  notice,  formally  applied  to  the  com- 
mon council  of  Jersey  City,  to  give  them  the  use  of  the 
necessary  tracks  to  enable  them  to  run  their  cars  to  the 
Jersey  City  ferry,  under  the  provision  of  the  third  section 
of  the  ordinance  of  December  20th,  1859,  for  a  nominal 
consideration. 

Upon  this  application  a  committee  was  appointed,  and 
■upon  their  report,  the  common  council,  by  an  ordinance,  ap- 
proved September  21st,  1868,  directed  that  the  defendants 
-should  pay  to  the  complainants,  for  the  use  of  their  tracks, 
the  sum  of  $300  a  year  for  each  car  run  upon  such  tracks ; 
that  said  sum  should  be  computed  from  the  1st  of  May  then 
last  past,  and  that  payment  should  be  made  at  that  rate  on 
the  first  of  every  month,  and  that  the  money  due  for  the  use 
of  the  track  from  the  1st  of  May  to  the  1st  of  September, 
should  be  paid  immediately.  The  second  section  of  the  or- 
dinance provided,  if  the  defendants  upon  demand  made, 
■should  refuse  to  pay  to  the  complainants  the  compensation 
so  provided,  at  the  times  and  in  the  manner  provided,  that 
the  defendants  should  thenceforth  cease  to  use  the  tracks  of 
the  complainants,  and  the  complainants  should  thenceforth 
be  released  from  all  conditions  and  obligations  on  account  of 
•the  provisions  of  the  third  section  of  the  ordinance,  approved 
December  20th,  1859.  The  complainants  on  the  23d  of  Sep- 
tember, 1868,  demanded  the  money  due  of  the  defendants, 
who  refused  to  pay  it,  and  answered  that  they  would  relin- 
•quish  the  use  of  the  complainants'  tracks. 

After  this  the  defendants  discontinued  running  their  cars 
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on  the  tracks  of  the  complainants,  until  February  5th,  1869^ 
The  common  council,  by  an  ordinance,  ap{)roved  January 
15th,  1869,  amended  the  first  section  of  the  ordinance  of 
September  21st,  1868,  so  that  the  rate  required  to  be  paid 
for  each  car  should  be  $100  a  year,  and  the  payment  should 
commence  from  January  1st,  1869,  and  be  payable  on  the 
first  of  each  month,  and  the  amount  from  January  1st, 
1869,  be  payable  immediately.  After  this  ordinance  went 
into  effect,  the  defendants  commenced  running  their  cars 
over  the  tracks  of  the  complainants,  from  Jersey  avenue  and 
Grove  street,  to  the  foot  of  Montgomery  street.  It  is  this 
use  that  complainants  seek  to  enjoin. 

The  defendants  claim  the  right  to  run  their  cars  upon  the 
rails  of  the  complainants,  first,  on  the  ground  that  these 
rails  are  laid  in  a  public  street,  and  that  they,  as  part  of  the 
public,  have  a  perfect  right  to  travel  and  run  cars  any  where 
in  that  street.  It  has  been  settled  in  this  state,  in  the  case 
of  Hinchman  v.  The  Faterson  Horse  E.  Co.,  2  C  E.  Green 
75,  that  the  laying  a  horse  railroad  track  in  a  public  street, 
is  not  taking  the  property  of  the  owner  of  the  soil  for  public 
use  so  as  to  entitle  him  to  compensation  anew ;  that  when 
the  laying  of  such  rails  is  authorized  by  the  legislature,  "  it 
is  a  legitimate  use  of  the  highway,  and  an  exercise  of  the 
public  right  of  travel,  and  not  a  taking  of  private  property 
for  public  use  within  the  provision  of  the  constitution." 
This  principle  has  been  adopted  and  sanctioned  in  other 
states.  Brooklyn  City  R.  Co.  v.  Coney  Island  R.  Co.,  35 
Barh.  364;  Elliott  v.  Fairhaven  &  West.  E.  Co.,  32  Conn. 
579 ;  Cincinnati  E.  Co.  v.  Cummlnsville,  14  Ohio  State  R. 
523.  And  the  reasoning  of  Emott,  J.,  in  his  opinion  in 
The  People  v.  Kerr,  27  N.  Y.  E.  207,  and  of  Sutherland, 
J.,  in  his  opinion  in  Wager  v.  The  Troy  Union  E.  Co.,  25  N. 
Y.  E.  537,  support  this  doctrine,  and  distinguish  between 
horse  or  street  railroads  and  those  operated  by  steam.  Nor 
does  the  decision  in  this  last  case,  which  is  upon  a  steam 
railroad,  contravene  it;  although  in  that  state,  a  contrary 
doctrine  was  held  at  the  Monroe  General  Term,  in  Craig  v. 
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Rochester  City  R.  Co.,  39  Barh.  494.  The  defendants  contend 
that  this  is  so  held,  on  the  ground  tliat  the  use  of  the  street  is 
in  no  degree  taken  from  the  public  by  a  horse  railroad  track, 
and  therefore  they  are  entitled  to  use  the  rails  or  track  laid 
down  in  the  street,  as  the  only  way  of  exercising  their  right 
to  use  that  part  of  the  street. 

In  this  state,  it  has  been  held  that  the  land  occupied  by  a 
public  street  cannot  be  taken  even  by  authority  of  the  legisla- 
ture for  a  railroad  operated  by  steam.  Starr  v.  Camden  & 
Atl.  R.  Co.,  4  Zab.  592 ;  Hetjield  v.  The  Central  R.  Co.  of 
N.  J.,  in  the  Supreme  Court,  5  Butcher  206,  and  in  the  Court 
of  Errors,  lb.  571.  The  right  of  the  owner  of  the  fee  in  a 
j)ublic  street  to  compensation,  was  assumed  by  the  judges  in 
both  courts.  The  courts  of  New  York  have  recognized  and 
established  tliis  as  the  law  of  that  state.  Williams  v.  iV".  Y. 
Central  R.  Co.,  IQN.Y,  R.  97 ;  Mahan  v.  K  Y.  Central  R. 
Co.,  24  N.  Y.  R.  658.  Beside  the  authority  of  these  cases,  I 
think  that  the  grounds  upon  which  they  are  decided,  and  upon 
which  the  distinction  is  made  between  street  railroads  and 
those  operated  by  steam,  are  sound  and  founded  on  well  estab- 
lished legal  principles. 

When  the  land  is  taken  and  appropriated  for  an  ordinary 
public  highway,  compensation  must  be  paid  to  the  owner, 
unless  he  consents  that  it  shall  be  taken  without  compensa- 
tion ;  such  consent  is  generally  given  because  he  thinks  that 
he  will  be  recompensed  by  having  the  advantage  of  a  high- 
way along  his  land.  In  this  state,  such  consent,  in  the  rural 
districts,  is  shown  by  his  signing  an  application  for  laying 
out  the  highway;  and  the  estimate  of  his  injury,  and  the 
compensation  for  his  property  when  he  does  not  consent,  is 
made  with  regard  to  the  benefit  he  may  receive  from  the 
road.  The  like  principle  is  observed  in  a  different  form,  in 
laying  out  streets  in  most  of  the  incorporated  towns  and 
cities;  it  is  most  equitable  and  just;  and  in  all  cases  the 
whole  or  part  of  the  compensation  which  the  owner  receives 
for  his  land  is  the  advantage  of  a  public  street  or  highway 
along  them.     The  great  advantage  of  this  is,  the  free  access 
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it  gives  to  his  property  for  himself  and  all  others  who  may 
do  business  with  him,  or  desire  to  go  to  his  premises.  And 
in  cities  especially,  the  most  valuable  part  of  this  access  is 
that  for  persons  in  the  same  city,  and  from  and  to  other 
establishments  in  the  same  city.  Persons  passing  through 
from  all  parts  of  the  state  or  of  the  country  have  the  right 
of  free  passage  over  the  street  or  road  which  is  opened,  but 
this  is  of  little  if  any  benefit  to  the  person  whose  land  is 
taken ;  he  has  perhaps  an  equivalent  in  the  like  right  to 
pass  over  all  public  roads  in  the  state  or  country  where  he 
may  travel.  But  the  important  compensation  is  free  access 
of  all  to  his  premises,  and  free  passage  from  them  to  the 
vicinity.  Where  lands  are  taken  for  a  railroad  operated  by 
steam,  the  owner  in  front  of  whose  house  or  premises  the 
road  passes,  is  not  benefited  by  it,  that  is,  by  its  passing  in 
front  of  his  lands  ;  he  may  be,  and  in  some  instances  is  bene- 
fited by  a  depot  in  his  vicinity,  but  that  benefit  is  not  by  a 
road  passing  in  front ;  he  would  receive  the  same  benefit,  and 
would  be  as  near  the  depot  if  the  road  was  located  over  his 
neighbor's  land  a  hundred  yards  in  the  rear.  The  common 
highway  for  which  his  land  was  taken  would  not  benefit 
him,  if  laid  in  his  rear;  the  only  advantage  to  be  gained 
by  it  is  by  having  it  along  the  front  of  his  premises.  When 
the  road  laid  out  in  front  is  occupied  by  a  steam  railroad,  so 
much  of  it  as  is  taken  for  that  purpose  is  of  no  use  for  the 
object  for  which  the  road  was  laid  out;  it  cannot  be  used  at 
all  for  access  to  his  premises ;  and  the  part  not  occupied  by 
the  track,  is  by  the  passage  of  trains  rendered  useless  to  a 
great  extent  for  travel  with  horses  or  ordinary  carriages, 
and  for  children  or  persons  not  of  careful  habits  to  cross  or 
travel  upon.  It  is  apparent  that  the  main  value  of  such  a 
highway  for  the  purpose  for  which  it  waa  opened,  and  the 
land  taken  or  given,  is  destroyed  by  a  steam  railroad  being 
constructed  and  operated  upon  it.  These  roads  do,  or  should 
in  all  cases,  by  fences  or  otherwise,  prevent  every  one  except 
their  own  trains  from  traveling  on  their  tracks.  In  all 
these  respects  a  street  railroad  differs  from  one  operated  by 
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stea.'n.  As  observed  by  the  Chancellor,  in  Hinchman  v.  The 
Paterson  Horse  Railroad  Company,  the  operation  of  such  a 
road  '*  is  a  legitimate  use  of  the  highway,  and  an  exercise  of 
the  public  right  of  travel."  In  general  the  cars  will  stop 
in  front  of  every  door,  and  convey  persons  from  any  one 
point  on  their  line  to  any  other  to  which  they  may  desire  to 
go;  and  the  great  use  and  advantage  of  them  is  to  those 
whose  property  was  taken  for  the  street,  and  whose  lands 
adjoin  it.  The  courts  must  notice  the  fact  that  these  street 
raih'oads  have  become  an  important  and  valuable  institution 
in  all  our  cities  and  towns,  especially  valuable  to  persons  of 
small  or  moderate  means.  They  are  now  almost  indispen- 
sable; and  their  chief  value  to  the  many  consists  in  their 
being  in  the  public  streets,  and  along  the  shops  and  places 
of  business;  if  placed  in  the  rear  or  at  any  distance  from 
these  streets^  their  value  would  be  comparatively  small. 
They  are  but  a  means  of  using  the  public  streets  to  greater 
advantage  for  the  very  purposes  for  which  they  were  laid 
out,  free  and  quick  transit  from  one  part  to  another;  they 
are  the  best  and  cheapest  mode  yet  devised ;  and  they  do 
not  hinder  the  use  of  the  rest  of  the  street  for  public  travel, 
and  hardly,  and  in  a  very  small  degree,  obstruct  the  travel  on 
the  part  occupied  by  the  tracks,  except  the  few  inches  cov- 
ered by  the  iron  rails.  The  cars  exclude  other  vehicles 
from  the  space  occupied  by  them  when  in  motion — so  do  om- 
nibuses and  drays;  they  have  when  in  motion,  the  right 
of  way  upon  their  own  track,  both  as  against  those  whom 
they  meet,  and  those  who  go  in  the  same  direction  ;  a  little 
more  extended  than  the  exclusive  right  of  other  vehicles, 
which  have  only  the  exclusive  right  to  one  side  of  the  road 
as  against  those  whom  they  meet,  but  it  is  in  principle  the 
same.  For  it  must  be  taken  for  granted  that  the  right  to 
lay  a  track  for  horse  cars,  and  to  run  them  in  a  public 
street,  gives  the  right  of  way  as  against  all  vehicles  met, 
and  against  all  traveling  in  the  same  direction  at  a  speed 
that  would  delay  the  cars,  without  any  special  legislation 
for  the  purpose.     It  is  implied  from  the  grant  which  would 
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be  useless  without  it.  And  it  was  so  held  by  the  Supreme 
Court  in  New  York,  in  Wilbrand  v.  The  Eighth  Ave.  R.  Co., 
2  Bosw.  314. 

The  legislature  have  the  right,  which  is  generally  delega- 
ted to  the  municipal  government,  to  regulate  the  manner  in 
which  a  road  or  street  shall  be  formed  and  used.  They  can, 
and  constantly  do,  appropriate  a  part  for  sidewalks,  prohibit 
carriages  from  passing  over  them,  and  construct  them  so 
that  carriages  cannot  be  driven  upon  them.  Foot  passen- 
gers are,  in  all  cases,  an  important  part  of  those  who  travel 
over  the  streets ;  and  no  government  would  discharge  its 
duty  that  did  not  appropriate  and  secure  to  their  use  a  suffi- 
cient part  of  the  street ;  and  if  any  citizen  should  be  so 
wealthy  and  luxurious  that  he  never  used  the  street  except 
in  his  carriage,  he  would  have  no  right  to  complain  that  he 
was  excluded  from  the  sidewalk,  or  forbidden  .to  drive  upon 
it  Avith  his  carriage,  to  the  danger  and  annoyance  of  those 
on  foot.  In  the  same  manner,  the  state,  or  those  to  whom 
it  has  delegated  the  authority,  has  the  right  to  set  apart 
a  proper  portion  of  the  street  for  a  street  railroad,  if  that 
road  is  to  accommodate  the  public  travel  for  which  the  street 
was  designed.  The  class  to  whom  the  roads  are  a  convenience, 
and  who  can  afford  to  ride  in  them,  are  as  much  entitled  to 
protection  and  provision  for  their  accommodation  as  those 
who  walk,  or  who  ride  in  carriages,  or  who  carry  merchan- 
dise. What  portion  each  shall  have  depends  upon  circum- 
stances, to  be  considered  and  judged  of  by  the  municipal 
authorities  to  whom  the  regulation  of  the  streets  is  com- 
mitted. And  it  makes  no  diff^erence  that  tiie  road  is  con- 
structed and  operated  by  an  incorporated  company  for  their 
own  gain.  The  road  is  built  for  the  use  of  the  public,  and 
the  price  charged  is,  or  siiould  be,  limited  to  a  compensation 
for  the  work  done  in  transportation,  and  the  cost  of  con- 
structing and  maintaining  the  road,  and  not  for  the  right  of 
way.  It  is  fair  that  to  save  the  public  from  the  expense  of 
laying  and  maintaining  this  road,  and  expensive  means  of 
travel,  that    others  sliould   be  allowed    to    construct  it    and 
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charge  the  expense  to  those  who  use  it ;  nothing  can  be  more 
equitable.  As  has  been  held  in  the  ease  of  turnpike  roads  and 
plank  roads,  built  upon  a  public  highway  by  legislative  au- 
thority, it  is  but  another  way  of  keeping  up  and  maintaining 
the  highway.    Wright  v.  Carter,  3  Butcher  76. 

The  question  of  the  right  to  lay  the  rails  for  a  horse  railroad 
in  the  streets,  is  not  directly  raised  in  this  case.  But  it  is  neces- 
sary to  settle  the  principle  upon  which  that  right  is  maintained, 
for  upon  this  must  depend  the  right  of  others  to  use  such  rails 
in  common  with  the  owners  of  the  railroad. 

From  this  view  it  follows  that  the  right  of  the  legislature 
to  authorize  a  street  railroad  to  be  laid  in  a  highway,  without 
further  compensation  to  the  owners  of  the  soil,  is  not  based 
upon  the  fact  that  the  part  of  the  street  occupied  by  the  rails 
is  still  open  for  general  use,  and  that  all  can  travel  upon  it  as 
before,  but  upon  the  ground  that  such  use  of  the  street,  like 
the  use  of  a  designated  part  for  sidewalks,  is  the  use  of  a  part 
for  the  purposes  for  which  the  street  was  laid  out,  and  for 
which  the  land  was  given  or  taken. 

'J'he  iron  rails  laid  by  the  complainants  in  the  street  are 
their  property ;  although  laid  in  the  street,  the  property  in 
them  is  not  abandoned  or  given  to  the  public,  the  city,  or  to 
the  defendants,  any  more  than  stone  steps,  iron  railing,  posts, 
vault  covers,  or  flagging,  placed  within  the  limits  of  the  street 
by  proper  authority,  are  abandoned  or  given  to  the  public.  In 
most  cases  they  could  be  removed  by  the  owner,  and  in  all  cases 
he  could  maintain  an  action  against  any  one  injuring  or  appro- 
priating them.  No  doubt  the  incidental  crossing  over  those 
rails  by  any  one  using  the  street,  or  even  in  the  use  of  the 
street  driving  occasionally  upon  or  along  them,  might  be 
justified  by  an  implied  permission  from  their  being  placed  in 
the  street  without  any  regulation  to  prohibit  such  use.  But  no 
one  would  be  allowed  to  have  a  carriage  constructed  especially 
to  pass  over  this  track,  and  adapted  to  no  other  part  of  the 
street,  and  by  it  to  appropriate  the  complainants'  property  to 
his  own  use. 

In  the  case  of  a  company  authorized  to  lay  a  railroad  of 
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like  character,  in  the  same  direction,  for  part  of  its  route,  and 
in  some  respects  a  competing  road  (as  that  of  the  defendants 
is  in  this  case,)  the  use  of  the  track  of  the  complainants  for 
their  cars  constantly,  or  at  regular  intervals,  for  their  whole 
business,  is  clearly  a  taking  or  appropriation  of  the  property 
to  their  own  use.  No  reasoning  can  make  this  clearer  than 
the  mere  statement,  of  itself.  This  view  has  been  adopted 
by  the  courts  of  New  York  in  a  number  of  cases.  The 
Brooklyn  Central  R.  Co.  v.  The  Brooklyn  City  R.  Co.,  32 
Barb.  358 ;  In  re  Kerr,  42  Barb.  119 ;  The  Sixth  Avenue 
R.  Co.  v.  Kei'r,  45  Bai-b.  138.  It  was  also,  after  considera- 
tion, approved  and  adopted  by  Judge  Redfield,  in  his  late 
treatise  on  the  Law  of  Railways,  Vol.  1,  p.  541,  §  6.  He 
also  adopted  it  in  a  report  made  by  him  in  January,  1865, 
to  the  legislature  of  Massachusetts,  by  whom  he  had  been 
appointed  a  commissioner  to  report  to  them  his  views  of 
the  law.  1  Redfield  on  Railways  321,  §  13,  and  646,  §  2. 
And,  again,  in  a  report  made  in  the  case  of  The  Broadway 
Railroad  Company  v.  The  Metropolitan  Railroad  Company, 
referred  to  him  by  the  Suj)reme  Court  of  Massachusetts- 
1  Redfield  on  Railways  638.  That  reports  says  :  "  We  had 
no  doubt  the  company  building  the  track  must  be  regarded  as 
having  a  property  in  it;  and  although  it  may  not  be  a  matter 
altogether  free  from  embarrassment  to  give  a  satisfactory 
definition  of  the  precise  nature  of  the  rights  and  interests  of 
such  company  in  their  track  in  all  respects,  it  is  nevertheless' 
clear  to  the  minds  of  the  commissioners,  from  the  decisions 
already  made  in  this  commonwealth,  and  in  other  states,  that 
such  track  must  be  regarded  in  the  nature  of  private  prop- 
erty, and  that  it  cannot  be  fairly  considered  in  any  just  sense 
devoted  by  the  makers  to  public  uses.  Hence  we  do  not 
understand  that  it  is  competent  for  any  person,  natural  or 
corporate,  at  his  mere  will,  to  appropriate  the  track  of  a  horse 
railway  company  to  his  own  private  use  and  convenience,  by 
adapting  his  carriage  to  such  use  for  that  purpose."  In  this 
view  of  the  law  I  entirely  acquiesce,  and  am  willing  to  adopt 
it  as  the  law  of  this  state.     No  railroad  company  could  put 
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down  a  track,  if  any  otlier  company  or  individual  had  a  right 
to  place  cars  on  it  and  use  it  for  a  competing  traffic  with 
the  company  who  laid  it.  Tiie  principle  would  be  destruc- 
tive to  all  street  railroads,  and  to  the  defendants  themselves. 
In  fact,  the  position  was  with  great  frankness  abandoned  by 
the  counsel  who  closed  the  argument  for  the  defendants. 
But  its  importance,  and  the  fact  that  it  has  been  frequently 
set  up  in  such  cases,  seemed  to  me  to  require  the  considera- 
tion which  I  have  given  to  it. 

The  defendants  further  place  their  rights  to  run  their  cars 
upon  the  tracks  of  the  complainants,  upon  ihe  ])rovisions  in 
the  ordinance  of  December  20th,  1859,  and  of  the  act  of  March 
17th,  1860.  The  third  section  of  the  ordinance  provides  for 
the  joint  use  by  the  defendants  as  a  condition  of  the  consent. 
The  common  council  may  not  have  had  the  right,  in  grant- 
ing consent,  to  impose  conditions  aflecting  franchises  granted 
to  the  complainants  by  their  charter;  as  to  prescribe  their 
rates  of  fare, -their  manner  of  running  their  cars,  or  to  re- 
quire that  the  taxes,  which  the  charter  reserved  to  the  state, 
should  be  paid  to  the  city.  The  only  thing  for  which  their 
consent  was  required  was  the  laying  of  the  rails  in  any  par- 
ticular street,  and  the  only  condition  which  they  could  im- 
pose was  as  to  the  manner  of  laying  and  maintaining  the 
rails,  and  to  protect  the  street  from  unnecessary  tracks. 
This  they  were  authorized  to  do.  It  was  their  duty,  as  the- 
guardians  of  the  streets  of  the  city,  to  provide  that  they 
should  be  kept  in  good  and  proper  condition,  so  that  others 
could  travel  in  safety ;  to  provide  tiiat  the  parts  which  would 
be  disturbed  by  laying  the  track  should  be  re-laid  and  kept 
in  order  by  the  company,  so  that  the  tax-j)ayers  should  be 
put  to  no  expense.  As  two  companies  were  applying  for 
consent  to  lay  a  track  from  Pavonia  avenue  to  the  ferry, 
which  must  be  in  the  same  street,  if  the  common  council 
were  of  opinion  that  consent  for  two  tracks  could  not  be 
granted  with  due  regard  to  public  convenience,  and  that 
both  lines  were  needed,  they  had  a  perfect  right  to  require 
that  both  should  have  but  one  track.     I  consider  this  condi- 
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tion  in  the  third  section,  as  well  as  the  regulation  of  the 
width  of  track,  the  kind  of  rail,  and  the  manner  of  laying 
the  track,  to  be  such  as  the  common  council  had  the  right  to 
require.  Tiie  acceptance  of  the  ordinance  by  the  complain- 
ants, the  obligation  to  procure  an  amendment  to  the  charter, 
and  the  amendment  itself,  confirm  this  view,  and  give  validity 
to  the  conditions  imposed  upon  the  complainants. 

But  this  ordinance,  its  acceptance,  the  obligation,  and  the 
supplement  to  the  charter,  are  matters  between  the  city  and 
the  complainants;  as  between  them,  they  amount  to  con- 
tracts. But  the  defendants  have  no  right  under  them  ;  they 
constitute  no  contract  either  of  the  complainants  or  the 
common  council,  with  the  defendants.  The  city  could  repeal 
the  ordinance,  and  the  legislature  the  supplement,  without 
regard  to  the  defendants.  The  only  contract  with  them,  or 
matter  approaching  to  a  contract,  was  that  contained  in  the 
third  section  of  the  ordinance  of  January  18th,  1860,  granting 
them  consent  to  lay  rails.  This-  authorizes  them  to  have  the 
joint  use  of  the  tracks  of  the  complainants  in  question  here, 
"upon  their  agreement"  with  the  complainants,  in  accordance 
with  the  third  section  of  this  ordinance.  That  agreement 
was  not  made ;  and  if  made  was  only  temporary,  and  was 
annulled,  and  is  admitted  not  to  exist.  There  is,  therefore, 
no  agreement,  and  the  defendants  have  no  right  under  that 
•ordinance. 

The  only  right  being  that  given  by  the  onlinance  consent- 
ing to  complainants'  track,  it  could  be  extinguished  by  a  re- 
peal of  that  ordinance,  or  by  a  release  of  the  right  by  the 
common  council ;  and  when  the  ordinance  should  be  repealed, 
or  the  complainants  released  from  the  obligation,  it  could  not 
be  revived  without  their  consent.  It  is  doubtful  whether  the 
common  council  could  have  imposed,  as  a  condition  to  their 
consent,  that  the  defendants  should  be  allowed  to  use  the 
complainants'  track  without  compensation ;  that  would  have 
been  a  mere  boon  to  the  defendants,  and  not  aimed  at 
preserving  the  streets  from  unnecessary  encumbrance.  But 
they  did  not  do  this ;  they  provided  for  the  joint  use  upon 
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the  defendants  paying  their  share  of  the  expense.  This  is 
the  fair  construction  of  the  ordinance.  They  further  pro- 
vided that  in  case  of  disagreement  as  to  the  expense  or  use, 
it  should  be  finally  determined  by  the  common  council.  The 
defendants  and  complainants  did  not  agree,  and  the  defend- 
ants appealed  to  the  common  council  to  allow  them  to  use 
the  complainants'  tracks,  upon  a  nominal  compensation.  This 
compensation  the  common  council,  by  their  ordinance  of  Sep- 
tember 21st,  1868,  fixed  at  the  rate  of  $300  a  year  for  each 
car,  and  provided  that  if  the  defendants  should  refuse  to  pay 
it  on  demand,  the  complainants  should  be  released  from  the 
obligation  to  permit  the  joint  use  of  their  tracks. 

It  is  objected  that  this  determination  was  in  the  nature 
of  an  arbitration  between  the  parties,  and  that  it  is  void, 
because  the  defendants  did  not  appear  and  were  not  heard ; 
because  it  was  the  act  of  the  mayor  and  common  council 
and  not  of  the  common  council  only ;  and  because  the  com- 
mon council  had  no  power  to  declare  a  forfeiture  of  the 
rights  of  the  defendants. 

But  this  was  not  an  arbitration,  or  in  the  nature  of  it. 
The  defendants  had  no  right  of  franchise  or  property,  no 
right  by  contract.  The  common  council,  as  between  them- 
selves and  the  complainants,  had  reserved  the  right  of  joint 
use  by  the  defendants;  and  had  reserved  to  themselves,  as 
against  the  complainants,  the  right  to  settle  the  amount  of 
the  expense.  They  could  have  settled  it  by  fixing  a  gross 
sum ;  they  chose  to  do  it  by  directing  it  to  be  paid  in  a 
manner  more  equitable,  if  rightly  adjusted,  in  proportion 
to  the  use.  It  could  hardly  be  maintained  even  if  this  were 
an  arbitration,  that  the  defendants  did  not  appear;  the  pro- 
ceedings were  begun  at  their  request,  and  continued  from 
time  to  time  in  the  usual  way  of  continuances  in  such  a 
body.  And  were  this  an  arbitration,  it  would  not  avoid  it 
that  the  mayor,  after  the  determination,  approved  of  it  by 
signing  the  ordinance.  Had  he,  or  any  one  in  such  case, 
interfered  with  or  participated  in  the  deliberations  of  the 
arbitrators,  it  might  have  affected  the  determination.      But 
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an  approval  after  tlie  matter  was  finally  and  conclusively 
decided  by  the  common  council,  cannot  avoid  their  deter- 
mination. 

It  is  alleged  that  the  determination  of  the  common  council 
was  procured  by  fraud  and  misrepresentation.  Fraud  or 
misrepresentation  is  not  sufficient  "to  avoid  the  act  of  a  legis- 
lative body,  even  if  proved.  This  was  clearly  intimated  by 
Chief  Justice  Marshall,  in  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Fletcher  v.  Peck,  6  Cranch  87.  And 
many  acts  of  municipal  or  state  legislation  would  be  invalid 
if  any  material  misrepresentation  or  fraud  in  procuring 
them  would  invalidate  them.  Even  an  award  could  not  be 
set  aside  when  drawn  in  question  collaterally,  for  misrej^re- 
sentation  or  fraud  in  procuring  it,  but  only  in  proceedings 
for  the  purpose  of  setting  it  aside.  The  fraud  alleged  in 
this  case  is  in  representations  made  on  part  of  complainants 
to  the  committee  of  the  common  council,  that  the  cost  of 
their  tracks  used  by  the  defendants  was  $40,000,  when  in 
fact  they  only  cost  $27,000.  The  fact  of  the  representation 
is  proved ;  and  that  the  original  cost  of  these  tracks  was  only 
$27,000,  is  shown  by  the  contractor.  But  that  cost  was  in 
1860,  or  1861 ;  and  it  no  where  appears  that  no  additional 
expense  beyond  repairs,  and  properly  constituting  the  cost 
of  the  road,  has  not  been  incurred.  Such  expense  may 
have  been  incurred  in  many  ways.  If  the  grade  of  any  of 
the  streets  had  since  been  changed,  it  would  have  caused 
great  expense.  The  ordinance  provides  for  the  removal  of 
the  track  at  the  expense  of  the  company,  in  case  a  sewer  or 
water  pij)es  are  constructed  or  laid,  and  for  the  laying  of  a 
new  track  for  a  temporary  purpose.  For  aught  that  appears 
such  work  may  have  been  since  done  along  the  greater  part 
of  the  line  of  these  tracks,  and  may  have  occasioned  large 
expense.  It  no  where  sufficiently  appears  that  the  repre- 
sentation was  false. 

This  was  a  valid  ordinance,  and  its  effect  was,  as  it  was 
expressly  declared  on  its  face,  to  release  the  complainants 
from  the  burden  of  a  joint  use  of  their  track  by  the  defend- 
ants.    The  whole  subject  matter'  was  within  the  ])ower  of 
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the  common  council,  and  they  could  and  did  release  the 
complainants.  Having  done  this,  it  was  beyond  the  power 
of  the  common  council  to  retract  and  avoid  the  effect  of  this 
release,  by  the  ordinance  of  January  15th,  1869.  The  de- 
fendants had  refused  to  abide  by  the  determination  and  pay 
the  sum  directed,  had  elected  to  abandon  the  use  of  the 
tracks,  and  had  in  fact  abandoned  it  for  months.  In  this 
situation  it  was  beyond  the  power  of  the  common  council  to 
revive  the  right.  They  could  not  do  it  by  a  new  ordinance, 
nor  by  the  awkwardly  executed  device  of  amending  the 
former  ordinance.  It  was  not  like  the  requirement  in  the 
first  ordinance,  a  condition  of  granting  the  consent;  it  was 
not  authorized  by  the  act  of  1860,  which  only  gave  validity 
to  conditions  imposed  in  the  ordinance  granting  consent. 

It  is  contended  on  part  of  the  defendants,  that  the  act  of 
1860,  which  gave  validity  to  the  conditions  in  the  ordinance, 
by  its  operation  fastened  these  conditions  to  the  complain- 
ants as  part  of  their  charter,  and  that  the  common  council 
have  no  power  to  release  them.  There  is  a  serious  doubt 
whether  the  second  section  of  the  act  of  1860,  applies  to  the 
joint  use  of  the  tracks  by  the  defendants.  The  words  are, 
that  the  Jersey  City  and  Bergen  Railroad  Company  in  lay- 
ing, repairing,  and  maintaining  their  rails  and  constructing 
their  roads,  shall  be  subject  to  such  conditions  as  may  be  im- 
posed by  the  common  council.  This  section  only  applies  to 
the  laying  of  the  rails,  and  constructing  the  road,  and  re- 
pairing and  maintaining  them.  The  act  expressly  limits 
the  restriction  to  these  enumerated  particulars.  There  are 
provisions  in  the  ordinance  as  to  laying,  repairing,  and 
maintaining  the  rails,  and  constructing  the  road,  to  which 
these  terms  most  appropriately  apply,  and  it  would  be  un- 
necessarily straining  the  words  beyond  their  natural  mean- 
ing, to  make  them  apply  to  the  use  of  the  tracks  by  others, 
or  the  rate  of  fares,  or  the  payment  of  taxes,  which  are  also 
provided  for  in  the  ordinance.  These  provisions  derive 
their  force  from  the  acceptance  of  the  ordinance,  and  the 
obligation  required  and  entered  into ;  and  there  is  no  reason 
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for  giving  these  words  any  meaning  here  beyond  their  usual 
and  natural  meaning. 

But  if  the  act  is  held  to  include  the  joint  use  of  the  track, 
its  only  effect  is  to  give  validity  to  the  ordinance  as  an  or- 
dinance, and  to  give  to  the  common  council  authority  to 
exact  the  conditions  imposed  by  it.  It  was  for  the  relief  of 
the  common  council,  not  to  take  away  or  limit  their  power, 
and  having  given  this  effect  to  the  ordinance  it  left  it  like 
all  other  ordinances  subject  to  repeal  or  modification  by  the 
common  council ;  and  when  they,  by  the  ordinance  of  1868, 
released  the  complainants  from,  and  in  effect  repealed  the  third 
section  of  the  ordinance  of  1859,  the  act  was  of  no  efficacy  to 
give  validity  to  the  conditions  so  repealed — the  conditions 
were  no  longer  conditions  imposed  by  the  ordinance. 

The  determination  of  the  common  council  as  to  the  ex- 
pense, when  once  made,  is  final  and  cannot  be  reconsidered 
or  changed  ;  having  performed  the  duty  or  power  which  de- 
volved upon  them,  like  commissioners  to  assess  damages, 
surveyors  of  highways,  arbitrators,  and  similar  tribunals  for  a 
special  purpose,  they  are  fundi  officio,  and  their  power  is  ex- 
tinct. The  defendants  refused  to  pay,  and  have  not  paid  the 
expense  or  compensation  required,  and  are  not  entitled  to  use 
the  complainants'  property  without  compensation. 

This  is  a  proper  case  for  this  court  to  interfere  by  injunc- 
tion. It  is  the  settled  doctrine  of  the  court,  to  prevent  the 
property  of  one  person  or  corporation  from  being  taken  by  an- 
other, for  public  or  any  use, without  compensation  first  paid. 
In  almost  every  case  of  this  kind,  compensation  could  be 
made  in  damages  recoverable  in  an  action  at  law,  and  experi- 
ence shows  that  juries  do  not  generally  give  inadequate  dama- 
ges; yet  this  court  always  interferes  by  injunction,  and  does 
not  permit  property  to  be  taken  and  the  party  put  to  his  action. 
For  these  reasons,  the  injunction.applied  for  must  be  granted.* 

*Held,  on  appeal,  that  between  Grove  street  and  Jersey  avenue,  in 
Newark  avenue,  the  Hoboken  company  show  no  right  to  the  joint  use  of 
the  tracks  of  the  J.  C.  &  B.  K.  Co.  To  that  extent  injunction  retained  ;  in 
all  other  respects,  decree  reversed.     6  C.  E.  Gr.  550. 
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Shotwell's  Administratrix  vs.  Smith. 

Same  vs.  Oliver  Struble  and  wife. 

Same  vs.  Canfield  Struble  and  wife. 

1.  Courts  of  equity  will  always  compel  discovery  in  aid  of  prosecu- 
ting or  defending  suits  at  law  ;  and  in  order  to  make  such  discovery  of  use 
on  the  trial  at  law,  will  restrain  that  suit  from  proceeding  until  the  dis- 
covery is  had.  This  jurisdiction  is  not  taken  away  by  the  fact  that  courts 
of  law  have  been  clothed  with  powers  to  compel  discovery  in  such  cases 
by  the  oath  of  the  complainant. 

'  2.  A  motion  to  dissolve  an  injunction  restraining  a  suit  at  law  will  not 
be  granted  before  answer  filed,  on  the  ground  tliat  the  bill  on  the  face  of 
it  shows  no  equity,  where  a  discovery  is  sought,  or  where  the  bill  alleges 
that  the  obligations  sued  on  at  law  were  given  without  consideration,  and 
were  fraudulently  obtained,  and  the  aflSdavits  annexed  to  the  bill  are  suffi- 
cient prima  facie  proof  that  fraud  was  used  in  obtaining  them. 

On  motions  to  dissolve  injunctions,  issuetl  in  each  of  the 
three  suits. 

Mr.  Linn  and  Mr.  McCarter,  for  motions. 

Mr.  a.  Hamilton,  contra. 

In  regard  to  the  notes  being  given,  as  is  cliarged  in  the 
bill  of  complaint,  without  consideration,  and  being  negotia- 
ble in  form,  the  complainant  is  entitled,  according  to  the 
ruling  of  this  court,  not  only  to  have  them  enjoined,  but  to 
have  them  delivered  up  to  be  canceled.  Metier^ s  Admin'rs  v. 
MeUer,  3  C.  R  Green  270. 

A  note  as  a  mere  gift,  cannot  be  enforced  between  the 
parties  thereto,  or  their  representatives.  1  Parsons  on  Bilh 
and  Notes  175  to  179.  Nor  can  it  be  the  subject  of  a  dona- 
tio causa  mortis.     lb.  179. 

As  to  the  sealed  bills ;  as  their  consideration  cannot  be  in- 
quired into  in  a  court  of  law,  the  only  remedy  is  in  this 
court. 
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This  court,  adhering  to  tiie  rule  adopted  by  our  law  courts^ 
that  fraud  in  the  consideration  of  a  sealed  bill,  or  that  fraud- 
ulent misrepresentations  cannot  be  shown  at  law,  holds  that 
equity  is  the  appropriate  tribunal.     Leigh  v.  Clark,  3  Stockt. 

no. 

It  is  charged  in  these  cases  before  the  court,  that  James 
Shotwell  was  a  very  infirm,  aged  man,  greatly  affected  in 
body  and  mind  by  palsy,  and  that  the  sealed  bills  were  ob- 
tained from  him  by  practice,  deception,  and  artifice,  without 
any  consideration. 

The  bill  is  filed  for  discovery,  as  well  as  relief,  and  the 
complainant  should  be  allowed  to  hold  the  injunction  until 
the  discovery  is  made ;  until  the  defendants  fully  answer. 

As  to  the  point  that  the  injunction  was  irregularly  issued, 
on  the  ground  that  the  material  facts  charged  in  the  bill 
were  not  verified  by  affidavits :  Without  conceding  this  as- 
sumption, if  any  such  irregularity  existed,  the  defendants 
have  waived  it  by  motion  to  dissolve  the  injunction  for  want 
of  equity  in  the  bill.  This  amounts  to  a  sort  of  demurrer  to 
the  bill.  The  motion  and  notice  are  based  upon  the  alleged 
insufficiency  of  the  bill  of  complaint,  and  the  supposed  irregu- 
larity is  waived.  1  Eden  on  Injunctions,  ( Waterman,  Zd  ed.) 
115. 

The  Chancellor. 

The  applications  to  dissolve  the  injunctions  in  these  cases 
are  made  before  answers  filed,  on  the  ground  that  the  bills 
on  the  face  of  them  show  no  equity  on  which  the  complainant 
is  entitled  to  relief. 

The  bills  seek  to  enjoin  suits  at  law  brought  by  the  de- 
fendants, upon  notes  and  bonds  given  to  them  by  the  com- 
plainant's intestate,  and  which  the  complainant  alleges  were 
obtained  by  fraud,  and  without  consideration ;  also  a  dis- 
covery of  the  circumstances  under  which  they  were  executed 
by  the  intestate,  and  what  consideration  was  given  ;  and  to 
have  them  delivered  up  and  canceled. 

Courts  of  equity  will  always  compel  discovery  in  aid  of 
prosecuting  or  defending  suits  at  law,  and  to  make  such  dis- 
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<X)very  of  use  on  the  trial  at  law,  will  restrain  the  suit  from 
proceeding  until  the  discovery  is  had.  And  tliis  ancient  and 
well  settled  jurisdiction  is  not  taken  away  by  the  fact  that 
courts  of  law  have  been  clothed  with  powers  to  compel  dis- 
covery in  such  cases  by  the  oath  of  the  complainant.  Besides, 
the  power  given  to  courts  of  law  is  not  so  complete  and  ample 
as  the  power  to  compel  discovery  in  chancery.  At  law,  the 
plaintifT  cannot  be  compelled  actually  to  answer;  the  only 
penalty  is  that  the  court  may  stop  his  proceeding  in  the  suit. 
On  this  ground  the  complainant  is  entitled  to  maintain  the 
injunctions  until  answers  are  put  in. 

The  bills  also  seek  to  have  the  notes  and  bonds  delivered  up, 
because  given  without  consideration,  and  fraudulently  obtained. 
It  is  not  necessary  here  to  determine  whether  a  sealed  obliga- 
tion can  in  any  case  be  declared  void  in  equity  for  mere  want 
of  consideration,  without  fraud.  In  this  case  the  affidavits  at 
"the  foot  of  the  bill  are  sufficient  prima  facie  proof  to  satisfy  me 
that  fraud  was  used  in  obtaining  tlic  execntiou  of  these  bonds. 
Notes  and  bonds  were  obtained  from  the  intestate  by  the  defend- 
ants, his  daughters  and  grandson,  to  the  amount  of  $15,000, 
more  than  half  the  amount  of  his  whole  personal  estate.  They 
Avere  executed  by  him  after  his  physical  and  mental  faculties 
had  been  impaired  by  an  attack  of  paralysis ;  two  of  them  a 
few  days  after,  and  all  of  them  before  he  had  fully  recovered. 
They  were  obtained  without  consideration,  in  the  absence  and 
■without  the  knowledge  of  the  complainant,  who  was  his  wife, 
and  had  his  confidence  in  all  business  matters,  and  who  was  at 
home  taking  care  of  him  in  his  sickness.  The  defendants  did 
not  reside  with  the  intestate,  but  came  to  the  house  on  visits 
to  him.  Obligations  given  under  such  circumstances  are  at 
least  suspicious,  and  the  progress  of  the  suits  at  law  should  be 
stayed  until  the  defendants  make  full  answer  and  discovery ; 
after  which,  it  will  be  determined  whether  the  suits  at  law 
shall  proceed,  or  this  court  will  retain  jurisdiction,  to  the  end 
that  it  may  cause  the  papers  to  be  canceled  if  it  should  appear 
that  justice  requires  it. 

The  motions  must  be  denied. 


82  CASES  IN  CHANCERY. 


Lane  v.  Schomp. 


Lane  and  others  vs.  Schomp  and  others. 

1.  The  words  of  a  statute,  authorizing  the  issue  of  township  bonds  when 
"the  consent  of  a  majority  of  the  tax  payers  appearing  upon  the  laat 
assessment  roll  as  shall  represent  a  majority  of  the  landed  property  of  the 
township  "  shall  be  obtained,  require  the  consent  of  a  majority  of  all  the 
tax  payers,  and  a  majority  that  will  also  represent  a  majority  of  the  real 
estate. 

2.  In  the  construction  of  a  statute,  words  should  never  be  supplied  or 
changed,  unless  to  effect  a  meaning  clearly  shown  by  the  other  parts  of  the 
statute,  to  carry  out  an  intent  somewhere  expressed. 

3.  An  ex  parte  affidavit  of  a  ministerial  officer,  as  to  certain-facts  required 
by  statute  to  be  sworn  to,  is  not  an  adjudication  of  such  facts,  but  simply 
evidence. 

4.  A  ministerial  officer  on  whom  power  is  conferred  by  a  special  statute, 
to  be  exercised  only  upon  certain  conditions,  when  he  acts  contrary  to 
authority,  and  his  acts  would  inflict  great  injury  for  which  there  is  no- 
other  remedy,  will  be  enjoined.  His  case  is  not  like  that  of  a  municipal 
corporation,  exercising  legislative  functions  or  discretionary  powers. 

5.  It  seems  settled  that  if  township  bonds  are  once  issued,  with  the  prima 
facie  proof  required  by  the  statute  authorizing  their  issue  that  the  statute 
has  been  complied  with,  and  get  into  the  hands  of  innocent  holders  for 
value,  the  township  will  be  compelled  to  pay  them. 


On    rule    to    show  cause    why  an    injunction  should    not 


issue. 


Mr.  Gaston  and  Mr.  Shipman,  for  complainants. 
Mr.  Keasbey  and  Mr.  C.  Parker,  for  defendants. 

The  Chancellor. 

This  bill  is  exhibited  by  one  hundred  and  twenty  tax  payers 
and  owners  of  lands  in  the  township  of  Bedminster,  in  the 
county  of  Somerset,  against  the  township  in  its  corporate 
capacity,  and  against  the  defendants,  Schomp,  Crater,  and 
Van  Nest,  as  commissioners.  The  object  of  it  is  to  restrain- 
the  issuing  of  bonds  by  these  commissioners  to  aid  the  con- 
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struction  of  the  road  of  the  Passaic  Valley  and  Peapack  Rail- 
road Company,  for  the  payment  of  which  the  township  and 
the  lands  in  it  will  be  liable. 

By  an  act  approved  April  9th,  1868,  the  townships  along 
the  route  of  the  railroad  above  mentioned,  of  which  the  town- 
ship   of  Bed  minster  is  one,  were  authorized,  through  com- 
missioners to  be  appointed  for  the  purpose,  to  issue  bonds  to 
a  certain  amount,  to  be  exchanged  for  the  stock  of  the  com- 
pany.    The  defendants,  Schomp,  Crater,  and  Van  Nest,  were 
appointed  the  commissioners  for  the  township  of  Bedminster, 
The  second  section  of  the  act  provides  that  it  shall  be  lawful 
for  said  commissioners  to  borrow,  on  the  credit  of  their  tovm- 
ship,  such  sura  of  money,  not  exceeding  ten  per  cent,  of  the 
value  of  the  real  estate  and  landed  property  of  said  township, 
to  be  ascertained  by  the  assessment  roll  thereof  for  the  year 
1867,  and  to  execute  bonds  therefor,  under  their  hands  and 
seals;   but  no  debt  shall  be  contracted,  or  bonds  issued  by 
said  commissioners,  until  the  written  consent  shall  have  been 
obtained  of  the  majority  of  the  tax  payers  of  such  township, 
or  their  legal  representatives,  appearing  upon  the  last  assess- 
ment roll,  as  shall  represent  a  majority  of  the  landed  property 
of  such  township  appearing  upon  the  last  assessment  roll  of 
sucli    township.      Such    consent   shall   state  the  amount  of 
money  authorized  to  be  raised  in   such  township,  and  that 
the  same  is  to  be  invested  in  the  stock  of  said  railroad  com- 
pany ;  and  the  signatures  shall  be  proved  by  one  or  more  of 
the  commissioners.     The  fact  that  the  persons  signing  such 
consent  are  a  majority  of  the  tax  payers  of  such  township,  and 
represent  a  majority  of  the  real  property  of  such  township, 
shall  be  proved  by  the  affidavit  of  the  assessor  of  such  town- 
ship, endorsed  upon  or  annexed  to  such  written  consent,  and 
the  assessor  of  such  township  is  thereby  required  to  perform 
such  service.      Such  consent  and  affidavit  shall  be  filed   in 
the  office  of  the  clerk  of  the  county  in  which  such  township 
is  situated,  and  a  certified  copy  thereof  in  the  town  clerk's 
office  of  such    township  ;    and  the  same  or  a  certified  copy 


84  CASES  IN  CHANCERY. 

Lane  v.  Schomp. 

thereof  shall  be  evidence  of  the  facts  therein  contained,  and 
received  in  evidence  in  any  court  in  this  state. 

The  act,  by  its  fourtii  section,  further  provides  that  the 
commissioners  shall  every  year  report  to  the  township  com- 
mittee the  amount  required  to  pay  the  principal  and  interest 
on  these  bonds,  payable  during  the  next  ensuing  year  ;  and 
the  excess  of  such  sum  over  any  dividends  that  may  be  re- 
ceived on  the  stock  of  the  company,  the  town  committee  are 
required  to  assess,  levy,  and  collect,  of  the  real  and  landed 
property  of  the  township,  as  other  taxes  are  assessed  and 
collected ;  and  by  the  seventh  section,  at  the  end  of  the 
twenty- five  years,  the  board  of  assessors  are  authorized  and 
required  to  assess  upon  and  collect  from  the  lands  in  the 
township,  the  principal  and  unpaid  interest  of  said  bonds. 

On  the  17th  day  of  December,  1868,  there  were  filed  in 
the  office  of  the  clerk  of  Somerset  county,  four  written 
consents  in  the  form  required  by  the  statute,  signed  by  one 
hundred  and  thirty-eight  names,  the  signatures  to  each 
of  which  were  proved  as  required  by  the  statute,  by  the 
affidavit  of  one  of  the  commissioners  annexed  to  it.  To 
these  consents  was  annexed  the  affidavit  of  the  assessor  of 
the  township,  who  deposed  that  the  persons  signing  such 
written  consent  are  a  majority  of  the  tax  payers  of  said 
township,  and  represent  a  majority  of  the  real  property  of 
said  township ;  and  also,  that  they  are  a  majority  of  the  tax 
payers  of  the  township  appearing  upon  the  assessment  roll 
for  the  year  1867,  or  their  legal  representatives,  and  that 
they  represent  a  majority  of  the  landed  property  of  the 
township  upon  the  assessment  roll  for  tiiat  year.  After- 
wards, and  after  the  filing  of  the  bill  in  this  cause,  on  the 
13th  day  of  February,  1869,  the  written  consent  of  five 
other  persons,  properly  verified,  was  filed  in  the  office 
of  the  county  clerk,  making  one  hundred  and  forty-three 
names  in  all,  with  the  oath  of  the  assessor  annexed,  that 
these,  with  the  persons  who  had  signed  the  four  consents 
first  filed,  were  a  majority  of  the  tax  payers  of  the  township 
appearing  on   the  assessment    roll    for    1867,   or  their  legal 
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representatives,  and  that  they  represent  a  majority  of  the 
landed  property  of  the  township  appearing  on  that  assess- 
ment roll. 

The  complainants,  in  their  bill,  allege  that  the  persons 
signing  such  consents  were  not  a  majority  of  the  tax  payers 
of  the  township  or  their  legal  representatives  appearing  on 
the  assessment  roll,  and  that  they  do  not  represent  a  major- 
ity of  the  landed  property  of  the  township.  The  defendants, 
in  their  answer,  say  that  the  persons  signing  said  consents 
were  a  majority  of  the  tax  payers  of  the  township  or  their 
legal  representatives  appearing  upon  the  assessment  roll,  and 
that  they  represent  a  majority  of  the  landed  property  of  said 
township. 

The  defendants  contend  that  the  consent  required  is  not 
the  consent  of  a  majority  of  all  the  tax  payers  of  the  town- 
ship, but  only  of  such  tax  payers  as  represent,  or  are  taxed 
for  real  estate.  On  the  part  of  the  complainants  it  is  con- 
tended that  the  consent  of  all  the  tax  payers  is  required. 
'J'his  involves  the  construction  of  the  second  section  of  the 
act  recited  above.  The  words  are  "  the  consent  of  a  ma- 
jority of  the  tax  payers  appearing  upon  the  last  assessment 
roll,  as  shall  represent  a  majority  of  the  landed  property 
of  the  township."  The  words  would  seem  clearly  to  re- 
quire the  majority  of  the  tax  payers ;  all  the  tax  payers,  and 
a  majority  that  would  represent  a  majority  of  the  real 
estate.  The  only  difficulty  that  is  or  can  be  suggested,  is 
from  the  awkward  and  ungrammatical  construction  of  the 
sentence  in  using  the  word  "as"  without  any  proper  antece- 
dent. The  draftsman  was  evidently  a  bad  grammarian,  or 
lacked  clearness  of  conception  sufficient  to  enable  him  to 
carry  out  the  idea  with  which  he  began  a  sentence,  until  he  got 
to  the  end  of  it.  In  the  next  preceding  sentence  the  phrase 
"such  sum  of  money"  is  used  without  anything  to  which 
such  refers,  but  the  sentence  is  intelligible  and  explicit,  and 
its  meaning  cannot  be  changed  by  Interlarding  at  conjecture 
some  words  to  amend  the  grammar  or  c(mstruction.  The 
sentence  in  question,  as  suggested  by  the  counsel  for  the  de- 
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fendants,  could   have  words  changed  or  inserted,  to  amend 
the  grammar  and  make  the  meaning  clear ;  but  the  danger 
is  that  it  might  defeat  the  intention  of  the  legislature.     If, 
as  suggested  by  one  of  the  counsel,  the  words  "such  of" 
were  interpolated,  so  that  it  should   read  "  obtained  of  the 
majority  of  such  of  the  tax  payers  "  as  shall  represent  a  ma- 
jority of  the  lands,  it  would  follow  that  any  excess  over  one 
fourth  of  the  land  owners  could  authorize  the  bonds.     If 
inserted,  as  suggested  by  the  other  counsel,  so  that  it  should 
read  "  obtained  of  such  of  the  majority  of  the  tax  payers  as 
represent  a  majority  of  the  land,"  it  would  make  the  words 
"majority  of"   either    useless  or   enigmatical;    it    might  as 
well  read  "  such  of  the  minority  ;"  because  if  only  a  majority 
of  the  land  owners  are  required,  they  might  consist  (as  the 
defendants  contend  they  do  in  this  case)  of  a  minority  of  the 
tax  payers.     If  any  amendment  or  alteration  of  words  was 
permitted,  the  most  simple  would  be  to  change  "  the  "  before 
majority  to  "such  ;"  this, besides,  involves  no  absurdity  or  ob- 
scurity; it  would  then  be,  "obtained  of  such  majority  of  the 
tax  payers  as  will  represent  a   majority  of  the  land."     The 
same  effect  would  follow  if  "  such  "  was  inserted  before  "  as." 
This  exhibition  shows  the  danger  of  interpolating  words  in 
a  statute  ad  libitum ;    the  operator  can   generally   make    it 
mean  whatever  he  desires.     Words  should  never  be  supplied 
or  changed  unless   to  effect  a  meaning  clearly  shown  by  the 
other  parts  of  the  statute,  to  carry  out  an  intent  somewhere 
expressed.     The  succeeding  part  of  this  section  clearly  shows 
what  the  intent  on  this  point  was.     It  provides  "  that  the  fact 
that  the  persons  signing  such  consent  are  a  majority  of  the  fcix 
payers  of  such  township  and  represent  a  majority  of  the  real 
property,  shall  be  proved."     If  then  we  were  at  liberty  to 
supply  any  words,  it  must  be  done  in  one  of  the  two  modes 
last  suggested,  for  no   other  would  be   consistent  with    the 
express  requirement    of   this  provision.     The   counsel    who 
prepared  the  answer,  and  the  president  of  the  railroad  com- 
pany, as   well  as  the  three  commissioners   who  verified   it, 
must,  if  they  gave  any  attention  to  the  statute,  have  so  un- 
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derstood  it.  It  expressly  alleges  that  the  persons  signing  the 
consent  were  a  majority  of  the  tax  payers  and  a  majority 
of  the  land  owners ;  so  also  do  both  the  affidavits  of  the 
assessor  filed  with  the  county  clerk,  and  annexed  to  the  bill. 
The  counsel  who  prepared  the  form  printed  for  these  affida- 
vits of  the  assessors,  must  so  have  understood  the  act.  In 
fact,  few  would  or  could  understand  it  otherwise  until  the 
words  shall  be  changed. 

There  is  no  reason  for  altering  the  words  so  as  to  exclude 
inhabitants  not  owning  real  estate,  for  although  this  at 
provides  for  no  assessment  except  upon  real  estate,  it  makes 
the  debt  that  of  the  township,  and  provision  could  at  any 
time  be  made  for  assessing  it  upon  all.  Besides,  in  many 
cases  the  people,  jealous  of  their  prerogative,  insist  upon 
having  a  voice  in  public  improvements,  whether  assessed  to 
pay  for  them  or  not ;  as  in  building  school-houses,  repairing 
and  cleaning  streets.  In  such  case,  legislators  would  hardly 
venture  to  exclude  from  a  right  to  vote  those  who  only  pay 
a  poll  tax,  and  to  whom  the  cost  will  be  no  burden.  What- 
ever motive  governed  them,  courts  have  no  right  to  change 
the  enactments  of  legislators,  for  the  reason  that  the  change 
would  render  them  more  just  or  proper.  The  legislature 
who  passed  this  statute,  knew  well  what  words  were  proper 
and  necessary  to  require  the  consent  of  a  majority  of  land 
owners  only ;  as  in  an  act  for  the  same  object  relating  to  the 
Montclair  railroad,  approved  on  the  same  day,  they  inserted 
a  provision  by  clear  words  to  effect  that  object ;  and  in  this 
act,  words  appropriate  to  require  consent  of  all  tax  payers. 
This  act  must,  therefore,  be  held  to  require  both  the  consent 
of  a  majority  of  all  the  tax  payers  on  the  roll  of  1867,  and 
that  such  majority  shall  represent  a  majority  of  the  real  estate 
on  that  roll. 

It  appears  by  the  deposition  of  John  Rodman,  annexed  to 
the  bill,  that  he  has  counted  the  tax  payers  on  the  township 
assessment  roll  of  1867,  and  that  their  number  is  four  hun- 
dred and  fifty-five.  Of  this  number,  one  hundred  and  forty- 
three,  the  total  of  all  who  have  signed  the  old  and  new  con- 
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sents,  is  not  a  majority,  or  even  one  third.  No  witness  on 
part  of  the  defendants  contradicts  or  varies  the  statement 
of  Rodman.  It  is  true  that  the  two  affidavits  of  John  G. 
Schomp,  the  assessor,  filed  in  the  county  clerk's  office,  state 
expressly  that  they  are  a  majority  of  the  tax  payers  on  the 
roll.  Certified  copies  of  these  are  annexed  to  the  answer,  and 
such  copies  are  made  evidence.  But  it  appears  from  a  list 
of  all  the  tax  payers  who  were  assessed  for  real  estate,  an- 
nexed to  the  answer,  carefully  copied  from  the  roll  of  1867, 
that  there  were  two  hundred  and  seventy-one  persons  as- 
sessed as  land  owners  in  that  year ;  and  it  is  hardly  credible 
that  there  were  not  in  the  township,  tax  payers  not  land 
owners  to  make  the  number  more  than  double  of  those  con- 
senting. The  whole  mass  of  affidavits  on  both  sides,  shows 
that  the  only  contest  between  the  parties  was  as  to  the  ma- 
jority of  land  owners. 

The  defendants  contend  that  the  affidavit  of  the  assessor 
is  in  the  nature  of  an  adjudication,  and  estops  the  complain- 
ants from  inquiring  into  its  truth.  It  is  in  no  sense  an  ad- 
judication, but  simply  evidence  ;  it  is  made  so  expressly  by  the 
statute,  which  omits  to  make  it  conclusive,  even  as  evidence. 
The  whole  spirit  of  the  common  law,  and  of  the  law  and 
constitution  of  free  states,  is  adverse  to  making  an  ex  parte 
affidavit  conclusive  on  any  who  have  had  no  opportunity  of 
being  confronted  with  the  witness,  or  of  cross-examining 
him ;  and  courts  will  not  gratuitously  add  a  provision  to  a 
statute,  that  contravenes  this  principle.  All  courts  and  ex- 
perienced practitioners  of  law,  know  that  an  ex  parte  affida- 
vit is  of  little  value  in  the  inquiry  after  truth,  beyond  the 
conscience  of  the  man  Avho  prepares  it.  Men  of  character 
will  often  swear  to  the  most  palpable  untruths,  if  presented 
to  them  by  one  in  whom  they  have  confidence.  And  this 
case  affords  a  strong  illustration  of  the  position.  These 
commissioners,  who  are  beyond  question  men  of  character 
and  respectability,  have  each  separately  sworn  that  he  saw 
scores  of  persons  sign  and  seal  papers  which  have  not  a 
single  seal  to  either  of  them,  and   that  he,  the  affiant,  signed 
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his  name  to  each  paper  respectively  at  the  same  time,  as  an 
attesting  witness.  The  six  papers  so  proved  are  exhibited, 
and  not  one  of  them  has  an  attesting  clause,  or  the  signa- 
ture of  any  attesting  witness,  or  of  either  of  the  affiants, 
upon  it.  And  the  assessor  deposes  that  one  hundred  and 
forty-five  are  a  majority  of  four  hundred  and  fifty  five  tax 
payers.  These  affidavits,  especially  the  truth  of  them,  cannot 
be  reviewed  or  corrected  by  any  process  known  to  the  law 
or  in  equity,  and  the  provisions  of  a  statute  to  make  them 
conclusive,  should  be  very  explicit  and  clear.  Like  the  ac- 
knowledgment and  proof  of  deeds  and  the  proof  of  wills, 
which  by  statute  are  made  evidence  by  much  the  same 
words,  they  are  prima  facie  evidence,  and  may  be  rebutted 
by  any  lawful  proof. 

This  conclusion  makes  it  unnecessary  to  consider  several 
other  important  questions  of  law  and  of  fact  raised  and  fully 
discussed  by  counsel  on  the  argument. 

The  defendants  admit  that  they  intend  to  issue  these  bonds 
to  the  amount  of  $115,000.  They  have  no  authority  to  do 
this ;  and  the  complainants  are  entitled  to  an  injunction  to 
restrain  them.  This  is  their  only  remedy  ;  as  it  seems  settled 
by  repeated  decisions  both  in  the  federal  and  state  courts,  that 
if  bonds  are  once  issued  with  such  prima  facie  proof  that  the 
statute  has  been  complied  with,  and  get  in  the  hands  of  inno 
cent  holders  for  value,  the  township  will  be  compelled  to  pay 
them.  These  commissioners  are  not  a  municipal  corporation 
exercising  legislative  functions  or  discretionary  powers.  But 
they  are  ministerial  officers,  on  whom  power  is  conferred  by  a 
special  statute,  to  be  exercised  only  upon  certain  conditions; 
and  the  cases  regarding  municipal  corporations  with  legislative 
powers,  which  counsel  with  so  much  learning  and  research 
have  cited  on  the  argument,  have  no  application  to  the  case 
under  consideration. 

I  am  of  opinion  that  the  injunction  applied  for  must  issue. 
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Fitzgerald  vs.  Christl. 

1.  A  mere  separation  of  partnership  property,  and  a  taking  into  possession 
by  each  of  the  partners  of  the  portion  which  it  was  agreed  should  be  his 
upon  the  execution  of  an  agreement  between  them,  does  not  divide  it,  or 
vest  the  title  in  the  individual  partners  until  the  agreement  is  executed. 

2.  Where  one  of  the  partners  refuses  to  execute  such  agreement,  and  he 
is  enjoined  from  disposing  of  the  partnership  property,  the  mere  separation 
of  the  property,  and  his  having  it  in  his  possession,  will  not  relieve  him 
from  an  attachment  for  contempt,  in  selling  it  and  taking  the  proceeds  to 
his  own  use. 

3.  Nor  does  it  relieve  him  that  counsel,  without  the  papers  necessary  to 
form  an  opinion,  or  time  to  deliberate  upon  the  question,  and  hearing  only 
such  partner's  version  of  the  affair,  expressed  an  opinion  that  the  injunc- 
tion did  not  restrain  him  from  disposing  of  the  property. 


The  argument  was  upon  a  rule  to  show  cause  why  an 
attachment  for  contempt  should  not  issue  against  the  de- 
fendant. The  alleged  contempt  was  the  violation  of  an  in- 
junction issued  in  this  cause,  and  served  upon  the  defendant, 
Christl,  forbidding  him  to  sell  or  dispose  of  partnership 
property  belonging  to  him  and  the  complainant;  and  also 
a  refusal  to  comply  with  an  order  made  in  this  cause  di- 
recting him  to  deliver  partnership  property  in  his  hand  to  a 
receiver,  and  to  pay  to  the  receiver  debts  due  to  the  partner- 
ship collected  by  him. 

Depositions  taken  under  an  order  for  that  purpose  by  both 
parties,  were  read  and  relied  on  in  the  argument. 

Mr.  A.  P.  Condit,  for  complainant. 

Mr.  W.  B.  Guild,  for  defendant. 

The  Chancellor. 

The  complainant  and  defendant  were  partners  in  the  man- 
ufacture of  jewelry.  The  article  of  partnership  provided 
that  either  party  could  dissolve  the  partnership  upon  sixty 
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days  notice  in  writing.  On  the  15th  day  of  June,  1868, 
Christl  gave  notice  to  the  complainant  for  a  dissolution  in 
sixty  days.  On  the  1st  day  of  September,  1868,  the  parties 
agreed  upon  the  terms  of  dissolution,  and  the  division  of  the 
property.  By  the  proposed  division  Christl  was  in  debt  to 
the  complainant  $2600,  which,  by  the  agreement,  was  to  be 
secured  to  the  complainant  by  mortgage.  This  agreement 
was  to  be  reduced  to  writing,  and  signed  by  both  parties. 
When  it  was  reduced  to  writing,  the  defendant  refused  to 
sign  it,  and  he  refused  to  give  the  mortgage  required  by  the 
agreement.  The  property  which,  by  the  agreement,  was  to 
belong  to  each  partner,  was  put  in  separate  drawers  of  the 
safe,  and  each  had  the  key  of  the  drawer  in  which  the  part 
that  was  to  be  his  was  placed.  The  defendant  refusing  to 
execute  the  agreement  and  to  give  the  required  security,  the 
agreement  was  of  course  not  obligatory  on  the  complainant, 
and  had  not  efficacy  to  divide  the  partnership  property. 

In  October,  the  complainant  filed  a  bill  for  relief,  and  an 
injunction  was  issued  restraining  the  defendant  from  collect- 
ing or  receiving  the  debts  due  to  the  firm,  and  from  using 
or  disposing  of  the  property  of  the  firm.  This  injunction 
was  duly  served  on  the  defendant.  On  the  5th  of  January, 
1869,  an  order  was  made  in  the  cause  that  the  bill  be  taken 
as  confessed  against  the  defendant ;  also,  another  order  ap- 
pointing B.  B.  Douglas  receiver,  and  directing  each  party 
respectively  to  deliver  to  the  receiver  the  goods  of  the  part- 
nership under  his  control,  or  to  account  to  the  receiver  for 
the  value  thereof. 

The  defendant,  after  the  service  of  the  injunction,  sold 
and  disposed  of  a  large  part  of  the  partnership  effects ;  and 
after  the  service  of  the  order,  although  he  delivered  part  of 
those  effects  which  he  had  not  sold,  he  did  not  pay  over  to 
the  receiver  the  value  of  those  which  he  had  sold. 

The  defendant  contends  that  he  is  not  guilty  of  a  breach 
of  the  injunction,  because  the  articles  which  he  disposed  of 
were  those  which  had  been  divided  and  given  over  to  him, 
and  were  his  separate  property ;  and  that  he  was  advised  by 
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his  counsel,  to  whom  he  showed  the  injunction,  that  he  might 
dispose  of  them ;  so  that  if  he  did  violate  the  injunction,  it 
was  done  ignorantly,  without  any  intention  to  disobey  or 
contemn  the  commands  of  the  court. 

The  agreement  to  divide  was  only  inchoate;  it  was  never 
executed.  This,  when  it  is  intended  by  the  parties  as  part 
of  the  arrangement,  is  necessary  to  give  effect  to  the  agree- 
ment. A  mere  separation  of  partnership  property,  for  the 
purpose  of  a  division  proposed  to  be  executed,  does  not 
divide  it,  or  vest  the  title  in  the  individual  partners,  until  the 
agreement  is  complete  and  executed. 

The  defendant  knew  that  the  complainant  insisted  on  the 
execution  of  the  agreement  of  dissolution,  and  of  the  mort- 
gage, as  necessary  to  give  effect  to  the  division,  and  to  give 
to  each  his  title  to  the  property.  In  this  situation,  a  bill  was 
filed  setting  out  the  whole  case  and  the  insistments  of  the 
complainant,  and  the  injunction  was  served  upon  the  defend- 
ant, restraining  the  sale  of  the  partnership  property.  It 
seems  to  me  that  it  was  impossible  for  him  to  misunderstand 
the  object  of  this  under  the  facts  known  to  him.  He  could 
not  have  supposed  that  it  was  for  the  purpose  of  restraining 
his  selling  the  part  set  off  for  the  complainant,  or  any  part 
not  claimed  to  be  his  own.  The  consultation  with  his  coun- 
sel was  for  this  purpose  a  farce.  He  called  him  to  the  door 
of  the  court-room  in  which  he  was  engaged  in  trying  a  cause, 
showed  him  the  injunction  without  the  bill  or  the  unexecuted 
agreement,  and  told  him  his  version  of  tiie  facts  of  the  divi- 
sion ;  and  his  counsel,  without  the  papers  necessary  to  form 
an  opinion,  or  time  to  deliberate  upon  the  question,  in  this 
hasty  manner  gave,  no  doubt  honestly,  his  impression  as  to 
the  effect  of  the  injuction.  The  opinion  was  satisfactory 
to  him,  and  relying  upon  it  to  save  him  from  the  conse- 
quences, without  further  consultation  he  proceeded  to  violate 
what  he  must  have  known  was  both  the  spirit  and  letter  of  the 
injunction.  The  injunctions  of  this  court  would  be  of  little 
avail  to  suitors  if  they  could  be  disregarded  in  this  way  with 
impunity.     The  defendant  must  be  adjudged  in  contempt. 
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LiNDSLEY  VS.  Williams. 

1.  Where  an  act  of  the  legislature  authorized  the  managers  of  a  meadow 
draining  scheme  to  purchase  property  known  as  "  Dennis  "  mill  property, 
consisting  of  fourteen  acres  of  land  and  the  water-power,  mills  and  other 
buildings  thereon,  and  it  appeared  by  answer  and  affidavits  annexed  that 
there  was  no  "  Dennis  "  mill  property  in  the  vicinity,  but  that  "  Dunn's  " 
mill  property  answered  the  description  in,  and  was  intended  by  the  act,  an 
injunction  granted  on  filing  a  bill  to  restrain  the  purchase  of  the  "Dunn's" 
mill  property  was  dissolved. 

2.  The  maxim  " Faisa  demonstratio  non  nocet  cum  de  corpore  constat" 
applies  to  statutes  as  well  as  to  deeds  and  wills. 


On   motion  to  dissolve  an    injunction    issued  against  the 
defendants. 

The  motion  was  made  upon  the  bill  and  answer,  and  the 
aflSdavits    annexed.      The    injunction   was    to   restrain    the 
defendants,  who  were  the  managers  of  a  meadow  drainage 
scheme,  from  purchasing  mills  known  as  Dunn's  mills,  out  of 
the  funds  or  at  the  expense  of  the  meadow  owners.    The  com- 
plainants are  a  majority  of  the  owners  of  the  meadows  to  be 
drained.     The  grounds  on  which  the  injunction  was  ordered 
were :    First,  that  the  statute  upon  which  the  power  of  the 
commissioners  depends  does  not  authorize  them  to  purchase 
"Dunn's"  mills;  the  only  authority  is  to  purchase  the  property 
known  as  "Dennis"  mill  property,  consisting  of  about  fourteen 
acres  of  land  and  the  water-power,  mills,  and  other  buildings 
thereon.     Secondly,  because  the  purchase  of  the  property,  and 
destruction  of  the  dam,  was  not  necessary  to  the  work  author- 
ized.    The  answer  contends  that  although  in  the  statute  the 
printed  words  are  "Dennis  mill  property,"  yet  in  the  statute, 
as  enrolled,  the  words  are  "Dunn's  mill  property,"  and  that  if 
on  inspection  this  is  doubtful,  yet  that  the  word  "Dennis"  is  a 
mistake  for  "Dunn's"  in  engrossing  the  statute.     That  this 
appears  by  the  fact  that  there  are  no  mills  in  the  vicinity  of 
the  meadows  to  be  drained  known  as  Dennis'  mills ;  that  the 
first  mills  below  the  tract  to  be  drained,  on  the  Passaic  river, 
which  passes  through  them,  are  Dunn's  mills :  the  quantity 
Vol.  v.  f  i         / 
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of  land  attached  to  these,  and  tlie  buildings  correspond  with 
the  description  in  the  act ;  that  the  destruction  or  lowering 
of  the  dam  belonging  to  these  mills  would  aid  in  the  object 
for  which  the  act  was  passed,  and  also  in  (a  duty  imposed  on 
the  commissioners,)  "  the  removal  of  the  obstructions,  either 
natural  or  artificial,  which  exist  on  the  Passaic  river  between 
Osborn's  mill  and  the  Davison  bridge,'*  which  part,  although 
above  Dunn's  mills,  it  is  alleged  is  obstructed  by  the  water 
penned  back  by  this  dam. 

Mr.  Pitney,  for  the  motion. 

If  the  act,  by  inspection,  can  not  be  read  as  Dunn's  mills, 
yet  those  mills  are  clearly  intended  ;  this  is  shown  by  the 
object  of  the  act  as  declared  upon  its  face,  and  by  the  facts 
alleged  and  proven  and  not  disputed,  which  show  that  Dunn's 
dam  only  can  be  meant. 

The  maxim,  "  Falsa  demonstratio  non  nocet  cum  de  corpore 
constat"  is  applied  to  statutes,  as  well  as  to  wills  and  deeds. 

He  cited  The  Watervliet  Turnpike  Co.  v.  McKean,  6  Hill 
616;  Shrewsbury  v.  Boylston^  1  Pick.  105;  Dwarris  on  Stat. 
688  ;  1  Minnesota  P.  401 ;  Sedgwick  on  Stat.  416  ;  Smith  on 
Stat.,  §§  491,  506 ;  State  v.  Morris  Canal  Co.,  2  Green  412  ; 
London  Railway  v.  Freeman,  2  Man.  <fe  Gr.  636 ;    Co.  Litt. 

3  a;  6  Fes.  42  ;   2  P.  IF.  140 ;  6  Madd.  192 ;    2  Vern.  593 ; 

4  Ves.  680 ;  3  Ves.,  jun.,  306 ;  9  Beav.  364  ;  1  Ves.,  sen., 
255 ;  2J.&W.S07',  1  Ad.  &  Ell.  57  ;  2  Ves.,  jun.,  589 ;  1 
P.W.  286  ;  8  Bing.  248  ;  1  31.  &  S.  299  ;  Wigram  on  WiUs, 
part  V,  §§  61,  64,  67,  96. 

Mr.  Keashey,  contra. 

A  statute  must  be  construed  by  its  words  only.  The  name 
Dennis  mill  is  a  material  part  of  the  description,  and  without 
it  there  is  nothing  in  the  act  to  identify  the  property,  even 
with  the  aid  of  the  surrounding  facts.  Admitting  that  this 
was  a  mistake  in  engrossing  the  bill,  it  can  not  be  cured  by 
extrinsic  evidence. 

He  cited  Purdy  v.  The  People,  4  Hill  384 ;  Waller  v.  Har- 
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ris,  20  Wend.  561  ;  McCluskey  v.  Cromwell,  1  Kern.  593  ; 
Newell  V.  The  People,  3  Seld.  97  ;  People  v.  iV.  Y.  Central  R. 
R.  Co.,  3  Kern.  78 ;  1  Greenl.  Ev.,  §§  301,  302,  and  note  ; 
Broom! 8  Legal  Maxims  269. 

The  Chancelloe. 

Upon  inspecting  the  original  act,  in  the  office  of  the  secre- 
tary of  state,  as  engrossed  and  signed  by  the  Governor  and 
the  presiding  officers  of  the  two  branches  of  tlie  legislature,  I 
:am  of  opinion,  on  the  whole,  that  the  word  is  "Dennis,"  and 
not  "Dunn's;"  although  the  matter  is  not  entirely  clear  of 
doubt.  But  the  facts  set  forth  in  the  answer  show  that  there 
are  no  mills  that  could  be  intended,  called  "  Dennis'  mills;" 
that  "Dunn's  mills"  correspond  with  other  parts  of  the  de- 
scription in  the  statute,  of  the  premises  authorized  to  be  pur- 
chased ;  that  the  dam  upon  those  premises  affects  the  height 
of  the  water  in  the  Passaic,  in  the  part  where  the  defendants 
are  required  to  clear  out  the  obstructions ;  and  that  this  is  the 
only  mill  property  the  purchase  of  which  could  be  of  any  use 
for  the  object  of  the  act. 

'  I  think,  on  the  whole,  these  facts  sufficiently  show  what 
(property  was  intended  by  the  act,  and  that  the  name  "  Den- 
nis' mills,"  cannot  apply.  If  this  conclusion  is  correct,  then 
the  maxim,  "  Falsa  demonstratio  non  nocet"  will  apply.  That 
maxim  is  applied  to  statutes,  as  well  as  to  wills  and  deeds. 
Chancellor  of  Oxford's  Case,  10  Rep.  57;  Shrewsbury  v.  Boyls- 
ton,  1  Pick.  105. 

The  injunction  must  be  dissolved;  and  according  to  a  stip- 
ulation entered  into  by  counsel  in  presence  of  the  court,  an 
order  must  be  made  to  restrain  the  defendants  from  taking 
down  the  dam  or  destroying  the  property,  or  any  part  of  it, 
until  it  shall  have  been  ascertained  upon  a  reference  under 
the  direction  of  the  court,  that  it  is  proper  to  attain  the  object 
-of  the  statute. 
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Jones,  trustee,  vs.  Winans. 

A  creditor  holding  no  judgment  or  other  lien  upon  property,  a  mortgage 
whereon  is  sought  to  be  foreclosed,  but  whose  only  claim  is  upon  an  award 
by  which  the  mortgagor  was  adjudged  to  owe  him  several  thousand  dollars, 
is  not  a  necessary  party  to  the  bill  to  foreclose,  and  can  not  be  admitted  to 
defend  the  suit,  upon  petition.  He  could  not  properly  be  made  a  defend- 
ant. It  does  not  affect  the  case,  that  the  submission  provided  that  unless 
the  mortgagor  should  pay  the  amount  which  should  be  awarded  within  a 
time  limited,  or  give  a  mortgage  to  secure  its  payment,  that  the  submission 
might  be  made  a  rule  of  court.  Case  distinguished  from  Melick  v.  Mdiclds 
Ej^rs,  2  a  E.  Or.  156. 

On  petition  of  Michael  M.  Williams  to  be  permitted  to 
defend  the  suit,  and  to  be  made  a  defendant  thereto. 

Mr.  F.  B.  Chetwood,  for  petitioner. 

Mr.  C.  Parker,  contra. 

The  Chancelt.or.  , 

The  petitioner  does  not  appear  by  the  facts  set  forth  in  the 
petition,  to  have  any  interest  in  the  property  which  the  bill 
in  this  case  seeks  to  foreclose,  on  behalf  of  the  complainant, 
who  holds  a  mortgage  upon  it.  He  has  no  judgment  or 
other  lien  upon  the  property.  His  only  claim  is  upon  an 
award,  by  which  the  mortgagor,  John  T.  Winans,  was  ad- 
judged to  owe  him  several  thousand  dollars.  The  submis- 
sion provided  that  unless  Winans  should  pay  the  amount 
which  should  be  awarded  within  a  time  limited,  or  give  a 
mortgage  on  a  certain  parcel  of  land  to  secure  the  payment, 
the  submission  might  be  made  a  rule  of  court.  There  was 
no  other  agreement  to  give  a  mortgage.  The  petitioner  has 
no  judgment  or  other  lien  on  the  land  ;  his  whole  claim  is 
upon  this  submission.  The  petitioner  has  clearly  no  lien  or 
claim  on  the  land  ;  he  is  in  the  position  in  which  any  creditor 
at  large  of  Winans  stands.      No  such  creditor  is  a  necessary 
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party  to  a  bill  to  foreclose ;  nor  could  he  be  properly  made 
^  defendant. 

There  is  no  authority  or  precedent  for  such  order  as  is 
asked  for  in  this  case,  and  it  is  against  the  settled  principles 
on  which  the  practice  of  the  court  is  founded.  There  is  no 
precedent  for  allowing  any  one  not  a  party  to  the  suit  to  iu- 
tervene  by  petition,  and  on  his  own  motion  to  be  made  a 
party,  except  in  such  case  as  that  in  Meliok  v.  llelich's 
ExW,  2  C.  E.  Green  156,  where  a  oestui  que  trust  was  per- 
mitted to  litigate  in  the  name  of  his  trustee,  who  was  a  de- 
fendant, but  was  in  a  position  to  have  more  interest  or  lean- 
ing in  favor  of  the  complainant  than  of  his  cestui  que  trust. 


Thomas  vs.  Thomas.* 


1.  Actual  personal  violence,  not  very  great,  nor  such  as  standing  alone 
would  warrant  a  decree  of  separation,  when  accompanied  by  inhuman, 
coarse,  and  brutal  treatment  towards  the  wife,  rendering  it  unjustifiable 
that  she  should  be  compelled  to  live  with  her  husband,  will  entitle  her  to 
a  decree  of  divorce  a  mensa  et  thoro,  and  to  alimony. 

2.  Custody  of  the  children  adjudged  to  the  mother. 

The  bill  in  this  case  was  for  a  divorce  a  mensa  et  thoro, 
on  account  of  extreme  cruelty,  and  for  alimony.  The  cause 
was  heard  upon  bill,  answer,  replication,  and  proofs,  on  part 
of  the  complainant.  No  proofs  were  oflPered  on  part  of  the 
defendant,  except  by  cross-examination  of  the  complainant's 
witnesses. 

Mr.  J.  B.  Vredenburgh,  for  complainant. 

Mr.  Dixon,  for  the  defendant. 

The  Chancelloe. 

The  parties  were  married  in  1862,  and  lived  together  as 
man  and  wife  until  February,   1869,  when  the  defendant 

*  Cited  in  Close  v.  Close,  10  C.  E.  Gr.  527. 
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deserted  his  wife  and  lived  separate  from  lier.  At  first  ha 
furnished  her  with  sufficient  support  for  her  and  her  two 
children ;  but  he  was  making  arrangements  to  leave  the  state 
without  providing  for  her  support,  and  she  filed  a  bill  for 
alimony  and  procured  him  to  be  arrested  upon  a  writ  of  ne 
exeat.  After  this  he  professed  to  be  reconciled  to  her,  and 
consented  to  live  with  her  again,  if  she  would  discontinue 
her  suit,  and  leave  the  house  of  iier  parents  wliere  they  had 
been  boarding,  and  go  to  the  house  wliere  he  was  boarding. 
She  was  anxious  to  be  reconciled,  and  without  consulting  her 
friends  or  her  counsel  accepted  his  terms,  discontinued  her 
suit,  and  went  to  live  with  him.  In  a  few  Aveeks  he  told 
her  that  he  had  laid  this  trap  for  her,  that  he  now  had  her 
where  he  wanted  her,  and  that  no  matter  what  his  conduct 
toward  her  might  be,  she  would  have  to  live  with  him  and 
endure  it.  Before  he  deserted  her,  he  had  used  personal 
violence  to  her,  and  struck  her.  After  this  he  repeatedly 
used  personal  violence  to  her,  once  or  twice  by  blows,  several 
times  by  spitting  in  her  face.  He  refused  to  occupy  the 
same  room  or  bed  with  her,  and  habitually  addressed  her  as 
"  dirty  slut,"  and  used  other  opprobrious  epithets.  He  told 
her  and  her  friends  repeatedly  that  he  did  not  love  her,  and 
did  not  want  to  live  wdth  her ;  that  she  was  too  ignorant  and 
uncultivated  for  him,  and  was  not  fit  to  go  into  society.  He 
accused  her  of  want  of  chastity,  both  before  and  after  mar- 
riage. He  told  her  that  the  child  with  which  she  was  preg- 
nant was  not  his.  He  procured  one  Campbell  to  make  an 
affidavit  that  he  had  had  intercourse  with  her  before  mar- 
riage ;  and  again  procured  him  to  swear  to  it  in  this  state 
that  she  might,  if  she  dared,  have  him  indicted  for  perjury. 
When  the  grand  jury  had  Campbell  indicted  for  libel  the 
defendant  intervened  ;  Campbell  pleaded  non  vult  contenderCy 
was  fined  $1.00,  and  the  defendant  paid  the  fine,  costs, 
and  expenses  of  the  whole  matter.  Before  his  desertion,  and 
before  the  pretended  reconciliation,  he  gave  out  that  he  ,was 
about  to  get  a  divorce,  and  some  one  caused  a  notice  to  be 
inserted  in  a  newspaper  of  Jersey  City,  that  he  had  a  divorce. 
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He  afterwards  gave  out  that  he  was  obtaining  a  divorce  for 
the  matter  in  Campbell's  affidavit.  He  proposed  to  her  to 
let  him  get  a  divorce  from  her.  She  received  anonymous 
letters  charging  him  with  adultery,  and  advising  her  to  ob- 
tain a  divorce ;  the  writer  called  at  her  mother's  house,  and 
gave  the  same  advice ;  he  refused  to  give  his  name,  but  gave 
an  address  in  the  New  York  post-office.  When  he  went 
away  he  was  followed,  and  was  seen  to  join  the  defendant, 
who  was  waiting  on  a  corner  for  him,  and  walked  off  arm 
and  arm  with  him. 

The  actual  violence  in  this  case  is  not  very  great,  not  such 
as,  if  repeated,  would  cause  danger  to  life  or  limb.  And  in 
cases  where  it  was  committed  in  a  sudden  outbreak  of  pas- 
sion, such  violence  or  even  greater,  would  not  t  e  sufficient  to 
require  a  separation,  unless  the  circumstances  lead  to  the 
belief  that  it  would  be  repeated  and  continued.  But  the 
violence  in  this  case  is  not  alone ;  nor  is  it  even  the  worst 
])art  of  the  treatment  of  the  defendant.  He  has  been  de- 
liberately guilty  of  a  series  of  acts  of  inhuman,  coarse  and 
brutal  treatment  of  his  wife,  of  far  greater  enormity  than 
the  blows  inflicted  upon  her.  She  may  be  ignorant,  unrefined, 
and  passionate  (though  there  is  no  proof  of  either),  but  still 
she  is  his  wedded  wife,  and  the  mother  of  his  children.  He 
is  bound  to  support  her,  and  live  with  her ;  but  she  cannot 
claim  support  from  him  unless  she  is  willing  to  live  with  him, 
or  has  support  adjudged  to  her  on  a  judicial  separation. 

Surely,  no  woman  should  be  compelled  to  live  with  a  hus- 
band and  endure  such  treatment  as  this  defendant  has  in- 
flicted on  his  wife.  And  if  it  was  the  established  doctrine 
that  there  must  be  actual  personal  violence,  and  reason  to 
apprehend  it  in  future,  to  justify  a  divorce  for  extreme 
cruelty,  both  exist  in  this  case.  There  must  be  a  decree  of 
divorce  a  mensa  et  thoro,  the  custody  of  the  children  must 
remain  with  the  mother,  and  it  must  be  referred  to  a  master 
to  ascertain  and  report  what  is  the  proper  alimony  to  be 
made  to  the  complainant  for  her  support,  and  that  of  her  two 
children. 
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Labeison  vs.  Larrison, 

1.  On  a  bill  for  divorce,  proof  that  tlie  parties  charged  were  together  in 
a  place  where,  and  at  a  time  when,  it  was  possible  for  them  to  have  been 
guilty  of  adultery,  is  not  suflScient  to  warrant  a  decree  ;  nor  will  this  defect 
of  proof  be  supplied  by  evidence  that  defendant  had  many  years  before 
lived  in  concubinage  with  a  married  man. 

2.  The  testimony  of  a  witness  as  to  facts  which,  if  true,  would  establish 
adultery,  will  not  avail  to  support  a  bill  for  divorce  in  the  face  of  the  ex- 
plicit denial  of  the  charge  by  the  defendant  and  her  alleged  paramour  under 
oath,  when  the  cross-examination  of  the  witness  shows  that  no  reliance 
can  be  placed  upon  his  testimony,  and  his  character  for  veracity  is  seriously 
impaired. 

This  case  was  heard  upon  the  pleadings  and  proofs. 

Complainant,  pro  se. 

Mr.  Keashey,  for  defendant. 

The  Chancellor. 

The  complainant  asks  for  a  divorce  from  his  wife  on  the 
ground  of  adultery,  alleged  to  have  been  committed  with 
four  different  persons  named  in  the  bill.  The  question  is, 
whether  there  is  sufficient  evidence  to  prove  the  adultery  in 
either  case.  Proof  that  the  parties  were  together  in  a  place 
and  at  a  time  where  and  when  it  was  possible  for  them  to 
have  been  guilty,  is  not  sufficient.  This  defect  of  proof  will 
not  be  supplied  by  proof  that  the  defendant,  many  years  be- 
fore, had  for  a  period  lived  in  concubinage  with  a  married 
man.  This  is  about  the  amount  of  the  proof  so  far  as  three  of 
the  charges  are  concerned.  In  the  case  of  DeHart,  the  evidence 
goes  much  farther,  and  if  the  evidence  of  Medler,  on  his  di- 
rect-examination, could  be  believed,  it  would  be  sufiBcient  to 
convince  any  court  that  the  defendant  was  guilty  of  adul- 
tery. In  his  direct  examination,  he  says  that  in  passing  the 
window  of  the  room,  he  saw  a  man  and  woman  on  the  floor, 
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the  man  was  raising  up,  and  the  woman  lay  with  her  legs  and 
linen  exposed ;  and  that  when  he  knocked  at  the  door  of  the 
room,  the  defendant  opened  it  and  told  him  that  her  husband 
was  not  at  home.  But  in  his  cross-examination,  he  states  that 
he  did  not  see  the  defendant's  face,  or  recognize  her  in  any 
way,  and  that  what  he  saw  might  have  been  the  defendant  or 
her  child  of  five  years  old,  lying  on  the  floor  or  on  a  chair. 
His  answers  on  cross-examination  show  that  no  reliance  can 
be  placed  upon  his  testimony  as  a  ground  of  divorce.  Besides 
this,  his  character  for  veracity  and  his  credibility  are  seriously 
impaired,  and  the  defendant  and  her  alleged  paramour  expli- 
citly deny  it  under  oath.  And  although  it  may  not  be  physi- 
cally impossible  that  a  person  could  see  what  this  witness 
describes  through  a  window  opening  to  the  wesi,  at  three 
o'clock  in  the  afternoon  in  summer,  with  the  glass  down,  and 
the  outside  blinds  shut,  as  he  was  walking  past  it,  yet  the 
improbability  of  it  is  very  great. 

From  the  whole  evidence,  I  am  not  convinced  that  the 
defendant  committed  adultery  with  DeHart.  In  fact,  the 
evidence  is  not  such  as  to  raise  any  cloud  over  his  character. 

In  the  other  three  cases,  both  the  defendant  and  each  of  the 
alleged  participants  have  fully  denied  the  charge  under  oath, 
though  without  this  there  was  not  in  either  case,  as  I  have 
above  stated,  sufficient  evidence  to  sustain  the  charge  if  not 
contradicted. 

The  bill  must  be  dismissed  with  costs,  and  the  complainant 
must  be  directed  to  pay  a  counsel  fee  of  one  hundred  dollars, 
to  the  defendant  or  her  counsel. 


Hanford  vs.  Bockee. 


1.  Where  a  mortgagee  releases  from  his  mortgage  a  term  in  the  mort- 
gaged premises  created  by  a  life  tenant,  and  the  term  is  afterwards  sur- 
rendered by  a  deed  for  that  purpose,  executed  by  the  mortgagee,  the  tenant 
for  life,  and  the  grantee  for  years,  and  the  release  is  extinguished,  and  the 
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mortgage  restored  to  its  former  situation,  this  leaves  the  relation  of  the 
parties  as  it  stood  before  that  term  was  created,  and  released  from  the 
mortgage. 

2.  When  money  is  raised  by  mortgage  or  other  pledge  of  a  wife's  prop- 
erty, for  the  benefit  of  her  husband,  the  wife  will  be  deemed  a  mere  secur- 
ity for  the  husband,  and  she  or  her  heir  will  be  a  creditor  of  the  husband 
or  his  estate,  in  place  of  the  mortgagee,  to  the  amount  of  the  debt  dis- 
charged out  of  her  estate. 

3.  If  a  husband  borrows  money  on  tlie  security  of  the  wife's  estate,  as 
the  money  is  under  his  power,  it  is  presumed,  in  law,  to  be  taken  by  him, 
unless  the  contrary  is  shown  ;  but  parol  evidence  is  admissible  to  show  for 
whose  benefit  the  money  was  raised. 

4.  "Where  money  is  borrowed  by  a  husband  on  the  security  of  the  wife's 
estate,  and  she  intends  to  give  the  amount  raised  to  him,  or  discharges  him 
from  it,  his  estate  will  not  be  charged  (as  between  her  estate  and  him). 
And  this  intention  may  be  proved  by  parol,  or  inferred  from  the  attending 
circumstances.  So  the  husband  will  be  discharged  when  he  lays  out  the 
borrowed  money  in  improvements  on  the  wife's  lands,  with  her  approval. 

5.  But  where  a  husband  had  advanced  money  which  had  been  laid  out 
in  improvements  upon  the  wife's  lands,  with  her  approval,  and  his  wife 
told  him  to  sell  the  property  to  repay  himself,  and  he  borrowed  money, 
and,  to  secure  it,  joined  with  his  wife  in  mortgaging  other  lands  owned  by 
her — Held, 

1.  That  so  much  of  the  mortgaged  premises  must  be  sold  as  would  be 
suflBcient  to  pay  the  principal  of  the  sum  borrowed. 

2.  That,  as  the  husband,  being  life  tenant  (by  curtesy)  in  possession,  was 
bound  to  keep  down  the  interest,  that  charge,  if  not  paid  by  him,  must  be 
made  out  of  his  life  estate  in  the  residue  of  the  premises  not  sold,  before 
any  land  of  the  heir  of  his  deceased  wife  could  be  sold  for  that  purpose. 

6.  On  the  foreclosure  of  a  mortgage  given  by  a  husband  and  wife  since 
deceased,  in  her  lifetime,  to  secure  money  borrowed  to  repay  the  former  for 
advances  by  him  to  improve  lands  of  the  wife,  as  between  the  husband,  he 
being  in  possession  as  tenant  by  the  curtesy,  and  the  infant  heir  of  the 
wife,  the  principal  will  be  made  by  a  sale  of  so  much  of  the  mortgaged 
premises  as  may  be  required  to  pay  it ;  the  interest  and  a  proper  share  of 
the  costs  will  be  made  by  a  sale  of  the  life  estate  of  the  tenant  by  the  curtesy ; 
and  if  that  should  not  sell  for  sufficient  to  pay  the  interest  and  such  costs, 
the  estate  of  the  infant  must  be  sold.  Hence,  in  such  a  case,  the  life  estate 
of  the  husband  in  the  residue  was  directed  to  be  sold,  and  if  it  was  not 
bid  up  to  the  amount  of  the  interest  and  a  proper  share  of  the  costs,  it  was 
ordered  to  be  bid  in  and  purchased  by  the  guardian,  in  the  name  and  for 
the  benefit  of  the  infant ;  and,  in  that  case,  so  much  of  the  estate  in  fee, 
of  the  infant,  in  the  land  not  sold  to  pay  the  principal,  was  ordered  to  be 
sold,  including  the  life  estate,  as  might  be  required  to  pay  the  interest  and 
a  proper  share  of  the  costs.     After  such  sale,  the  infant  will,  by  subroga- 
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tion,  be  entitled  to  receive  the  moneys  so  raised  out  of  his  property  for  the 
debt  of  his  father,  out  of  the  life  estate  of  his  father,  and  will  be  entitled 
to  receive  the  deed  for  such  life  estate  bought  in  for  him,  without  any  other 
consideration  than  the  sale  of  his  property. 


The  hearing  of  this  case  was  had  upon  the  bill  and  answer 
of  the  defendant,  Lewis  L.  R.  Bockee,  and  upon  the  proofs 
taken.  The  defendant,  Abraham  W.  Bockee,  sulFered  a  decree 
p7'o  confesso  to  be  entered  against  him  by  the  complainant,  but 
appeared  before  the  master  in  taking  the  testimony,  and  on  the 
liearing  by  counsel  as  regards  the  equities  between  him  and  the 
infant  defendant. 

Mr.  S.  Tuttle,  for  complainant. 

Mr.  L.  Zabriskie,  for  infant  defendant, 

1.  Mortgagee  cannot  release  part  of  mortgaged  premises, 
and  hold  residue  liable  for  whole  mortgage  debt.  Johnson 
V.  Johnson,  4  Haht.  C.  R.  561 ;  Stevens  v.  Cooper,  1  Johns. 
a  R.  425. 

2.  As  against  remainderman,  tenant  for  life  is  bound  to 
keep  down  interest  of  mortgage.  4  Kenfs  Com.  75;  Coote  on 
Mort.  438 ;  1  Story's  Eq.  J.,  §  488 ;  3  Powell  on  Mori.  322, 
324,  note;  lb.  921,  and  note. 

3.  Inasmuch  as  the  mortgage  in  this  case  was  made  by 
the  wife  on  her  estate,  as  security  for  the  debt  of  her  hus- 
band, the  estate  of  the  husband  should  be  first  applied  for 
its  payment  before  resort  is  had  to  estate  of  the  wife's  heir 
in  the  mortgaged  land.  Tlie  estate  of  the  wife  stands  sim- 
ply as  surety  for  the  husband's  debt.  Cruise  on  Real  Prop- 
erty, title  15,  ch.  4,  §  43;  Vartie  v.  Underwood,  18  Barb.  561; 
Jjoomer  v.  Wheelwright,  3  Sandf.  C.  R.  135 ;  Neimeewicz  v. 
Gahn,  3  Paige  614;  Lord  Thurlow,  in  Clinton  v.  Hooper,  1 
Vesey,jun.,  186. 

The  case  of  Dickinson  v.  Codwise,  1  Sandf.  C.  R.  214,  is 
distinguishable  from  the  present  case,  because  there  the 
money  borrowed  was  expended  by  the  husband  for  the  pur- 
pose of  im]3roving  the  lands  of  the  wife. 
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Mr.  G.  N.  Abed,  for  defendant,  A.  W.  Bockee. 

In  equity,  husband  and  wife  may  make  contracts  with  each 
other  as  to  their  several  estates.  Kennoul  v.  Money,  3  SwansL 
203;  Clinton  v.  Hoope?;  1  Vesey,  jun.,  173,  Sumner's  note; 
Livingston  v.  Livingston,  2  Johns.  C.  R.  537-539 ;  2  Story's 
JEq.  Jur.,  §  1372.  Therefore  Bockee  had  a  right  to  put 
improvements  on  his  wife's  estate,  at  his  own  expense,  with 
the  understanding  that  she  was  to  raise  money  to  reimburse 
him. 

Parol  evidence  is  admissible  to  prove  how  the  money  raised 
by  Bockee  and  wife  on  her  property,  was  expended.  Coote  on 
Mortgages  485-6. 

It  is  in  evidence  in  this  case,  that  Bockee  expended  more 
on  this  property  than  the  principal  and  interest  of  the  mort- 
gage will  amount  to,  with  the  understanding  that  he  was  to 
be  reimbursed.  Therefore  the  sum  necessary  to  liquidate  the 
mortgage  and  interest  should  be  raised  from  a  sale  of  the  in- 
fant's estate,  and  not  of  Bockee's  curtesy.  The  estate  descended 
cum  onere.     He  cited  also  Greenl.  on  Ev.,  §  296. 

The  Chancellor. 

There  is  no  serious  question  made  as  to  the  right  of  the 
complainant  to  his  debt,  interest,  and  costs.  Before  the  suit 
he  had  released  from  his  mortgage  a  term  in  the  mortgaged 
premises,  created  by  A.  W.  Bockee  the  life  tenant,  for  ten  years. 
But  this  release  has  been  extinguished,  and  the  term  surrend- 
ered by  a  deed  for  that  purpose,  executed  by  the  complainant, 
A.  W.  Bockee,  and  the  grantee  of  the  term,  and  the  mortgage 
restored  to  its  former  situation.  This  leaves  the  relation  of 
the  parties  as  it  stood  before  that  term  was  created,  and 
released  from  the  mortgage. 

The  mortgage  of  the  complainant  was  given  by  Abraham 
W.  Bockee  and  Maria  Louisa  his  wife,  to  T.  W.  Marsh, 
dated  April  21st,  1862.  It  was  assigned  by  Marsh  to  the 
complainant,  who  now  holds  it.  It  was  given  for  ^6000,  to 
secure  the  bund  of  A.  W.  Bockee  for  that  amount,  payable 
in  three  years  from  date,  the  interest  payable  semi-annually. 
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The  mortgaged  premises  were  the  estate  of  Maria  Louisa 
Bockee,  the  wife.  She  died  intestate,  seized  of  the  premises, 
in  December,  1864,  leaving  the  infant  defendant,  Louis  L. 
R.  Bockee,  her  only  issue  and  heir-at-law.  She  was  married 
to  Bockee  in  1853. 

It  is  admitted  that  the  complainant  is  entitled  to  the  whole 
principal  secured  by  his  mortgage,  with  interest  from  July 
1st,  1864,  up  to  which  time  the  interest  was  paid  by  A. 
"W.  Bockee.  The  only  contest  is  between  A.  W.  Bockee 
and  the  infant,  Louis  L.  R.  Bockee,  his  son,  as  to  which  estate 
is  primarily  liable  for  the  debt.  On  the  part  of  the  infant, 
it  is  contended  that  the  curtesy  of  A.  W.  Bockee  must  first 
be  appropriated  to  payment  of  the  debt,  and  the  deficiency 
only,  if  any,  made  of  the  remainder  in  fee,  vested  in  the 
infant. 

It  appears  by  the  evidence  taken,  that  Mrs.  Bockee  was 
seized  of  a  large  tract  of  land  at  Ramapo,  in  Bergen  county, 
at  her  marriage  with  Bockee;  that  she  had  not  much 
money  with  which  to  improve  it;  that  her  husband,  with 
her  concurrence,  and  at  her  request,  in  the  years  1855 
and  1856,  expended  large  sums  of  money  in  improving  the 
estate;  he  states,  in  his  testimony,  that  the  amount  thus 
expended  was  about  $8000.  The  money  borrowed  of  Marsh 
upon  this  mortgage,  in  1862,  was  taken  by  A.  W.  Bockee, 
with  the  consent  of  his  wife,  and  used  by  him  in  his  own 
business.  As  he  testifies,  she  gave  it  to  him  freely.  He  had 
received  of  her  besides  this  loan,  money  to  about  the  amount 
of  $2000.  He  also  testifies  that  she  had  verbally  given  him 
the  whole  property,  and  authorized  him  to  sell  it.  But  this,  if 
clearly  proved,  could  have  no  effect  in  the  case.  No  parol 
gift  of  that  kind  by  any  one  could  have  any  effect  in  law  or 
in  equity. 

When  money  is  raised  by  mortgage  or  other  pledge  of  a 
wife's  property  for  the  benefit  of  her  husband,  the  wife  will 
be  deemed  a  mere  security  for  the  husband,  and  she  or  her 
heir  will  be  a  creditor  of  the  husband  or  his  estate,  in  place 
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of  the  mortgagee,  to  the  amount  of  the  debt  discharged  out 
of  her  estate. 

And  if  a  husband  borrows  money  on  the  security  of  his 
wife's  estate,  as  the  money  is  under  his  power,  it  is  pre- 
sumed in  law  to  be  taken  by  him,  unless  it  is  shown  to  the 
contrary.  And  parol  evidence  is  admitted  to  show  for  whose 
benefit  the  money  was  raised.  These  principles,  applicable 
to  this  case,  have  for  a  long  time  been  established  in  courts 
of  equity.  Huntingdon  v.  Huntingdon,  1  Bro.  P.  C.  1  ; 
Pocock  V.  Lee,  2  Vern.  604 ;  Tate  v,  Austin,  2  Vern.  689  ; 
and  1  P.  W.  264 ;  Kennoul  v.  Money,  3  Swanst.  203,  note ; 
Clinton  V.  Hoopei'  3  jSro.  C.  C.  201,  and  1  Ves.,jun.,  173; 
Parteriche  v.  Pnwlet,  2  Atk.  380;  Aguilar  v.  Aguilar,  5 
3Iadd.  252;  Neimcewiez  v.  Gahn,  3  Paige  619;  Loomer  v. 
Wheelwright,  3  Sandf.  C.  R.  135;  Vartiev.  Underwood,  18 
Barb.  564  ;  Coote  on  Mortgages  485 ;  2  St.  Eq.  Jur.,  §  1373  ; 
1  Cruise,  tit.  XV,  ch.  4,  §§  43  to  50. 

But  when  the  wife  intends  to  give  the  amount  raised  to 
her  husband,  or  discharges  him  from  it,  his  estate  will  not  be 
charged  ;  and  this  may  be  proved  by  parol,  or  inferred  from 
the  attending  circumstances.  Clinton  v.  Hooper,  3  Bro.  C.  C. 
201,  and  1  Ves.,jun.,  173.  And  he  will  be  discharged  when 
he  lays  out  the  money  borrowed  in  improvements  on  the 
wife's  lands,  with  her  approval.  Dickinson  v.  Codwise,  1 
Sandf.  a  R.  214. 

In  this  case  the  husband  had,  with  his  wife's  assent,  and 
at  her  request,  expended  about  $8000  in  improvements  upon 
her  property,  and  had  never  received  of  her  more  than 
$2000  in  money.  These  improvements  were  not  put  on  the 
mortgaged  property,  but  upon  the  homestead,  where  they 
resided,  adjoining  the  mortgaged  premises,  and  which  at  his 
wife's  death  came  to  the  husband  for  his  life,  as  his  curtesy. 
They  were  made  six  years  before  the  mortgage,  during 
which  time  the  Imsband  had  the  benefit  and  enjoyment  of 
them  with  his  wife.  The  wife  had  told  the  husband  to  sell 
the  property,  and  repay  himself.  He  negotiated  this  mort- 
gage, and  she  assented  to  his   taking  the  money  for  his  own 
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purposes.  He  gave  her  money  afterwards,  from  flOOO  to 
$2000  in  amount,  bat  it  does  not  .appear  that  it  was  asked 
for,  or  given  as  part  of  this  loan  as  her  own  money ;  but  it 
was  given  from  time  to  time  for  her  own  purposes. 

Under  these  circumstances,  I  think  it  must  be  inferred 
that  the  wife  intended  to  relinquish  this  loan  to  her  husband 
as  his  own,  either  as  a  gift,  or  to  reimburse  him  for  the 
money  before  expended  by  him  for  the  improvement  of  her 
estate.  This  seems  more  probable  as  the  amount  of  tlie 
loan  was  about  the  excess  of  that  expenditure  over  the  amount 
before  received  from  her.  The  mortgage,  therefore,  so  far 
as  the  principal  is  concerned,  must  be  considered  her  debt, 
not  to  be  reimbursed  by  her  husband ;  and  the  property 
descended  at  her  death  to  her  son,  subject  to  his  father's 
curtesy,  and  both  estates  burdened  by  this  debt.  The  prin- 
cipal sum  of  ^6000,  therefore,  must  be  made  by  selling  such 
part  of  the  property  as  will  be  sufficient  for  that  purpose. 

But  the  interest  on  this  debt  it  was  the  duty  of  the  life 
tenant  to  discharge ;  such  is  the  settled  rule  of  law.  4  Kent 
Com.  74 ;  Coote  on  Mort.  438 ;  1  Story's  Eq.  Jur.,  §  488 ;  3 
PovkU  on  Ifort.  921 ;  Hungerford  v.  Hungei-ford,  Gilb.  Eq. 
Rom.  69  ;  Leivis  v.  Nangle,  Amb.  150  ;  Ld.  Penrhyn  v. 
Hughes,  5  Ves.  106  ;  Kennoxd  v.  Money,  3  Swanst  203,  note  ; 
Faulkner  v.  Daniel,  3  Hare  206. 

And  although  the  general  rule  in  equity  is  that  interest  is 
taken  as  accruing  from  day  to  day,  yet  as  the  husband  was 
in  the  enjoyment  of  the  property  on  which  the  improvements 
were  made,  and  also  that  included  in  the  mortgage,  and  by 
the  terras  of  the  mortgage  the  next  half  year's  interest  did 
not  become  due  until  after  Mrs.  Bookee's  death,  he  must  be 
held  liable  to  the  whole  of  the  interest  in  arrear.  This  is 
his  debt,  and  must  be  paid  by  him,  and  if  not  paid  must  be 
made  out  of  his  life  estate  in  the  residue  of  the  premises  not 
sold  to  raise  the  principal,  if  sufficient,  before  any  of  the 
estate  of  the  infant  heir  is  sold  for  that  purpose. 

But  a  judicial  sale  of  a  life  estate  in  property  like  this, 
cannot    in  general  be    made  without  great  sacrifice,  and   as 


108  CASES  IN  CHANCERY. 

Hanford  v.  Bockee. 

such  sacrifice  may  require  some  of  the  infant's  property  to 
make  up  the  deficiency,  it  is  the  duty  of  the  court  to  protect 
the  infant  from  loss,  so  far  as  possible.  The  rights  of  the 
parties  are  fixed.  A.  W.  Bockee  and  his  estate  are  bound 
to  pay  all  arrears  of  interest,  and  the  infant  or  his  estate  Ls 
liable  to  the  complainant  for  it,  in  case  the  father  or  his 
estate  does  not  satisfy  it.  And  this  court  has  the  power  of 
subrogating  the  infant  to  the  rights  of  the  mortgagee,  as 
against  A.  W.  Bockee,  if  the  interest  should  be  paid  by  the 
infant,  or  by  a  sale  of  his  estate. 

Let  it  therefore  be  referred  to  a  master  to  ascertain 
and  report  the  amount  due  to  the  complainant  for  interest, 
and  to  report  what  part  of  the  mortgaged  premises  sufficient 
to  make  the  principal  and  complainant's  costs,  can  be  sold 
with  the  least  injury  to  the  estate ;  and  to  inquire  and  report 
whether  the  life  estate  of  A.  W.  Bockee  in  the  remainder,  can 
be  sold  so  as  to  raise  sufficient  to  pay  the  interest  due  to  the 
complainant,  and  a  proper  share  of  the  complainant's  costs ; 
and  if  it  cannot  be  sold  for  that  amount,  or  if  it  is  doubtful 
whether  it  will  produce  sufficient  for  that  purpose,  to  report 
what  other  part  of  the  mortgaged  premises  can  be  sold  suffi- 
cient to  raise  such  interest  and  costs,  with  the  least  injury  to 
the  remainder  of  said  estate. 

And  if  A.  W.  Bockee  shall  not  pay  the  amount  due  for 
interest,  and  such  proper  share  of  the  costs,  within  thirty 
days  from  the  confirmation  of  the  master's  report,  then  the 
property  shall  be  advertised  for  sale,  and  at  the  sale  the 
part  reported  as  proper  to  be  sold  for  the  principal  and  costs 
shall  be  first  sold.  Next,  the  life  estate  of  A.  W.  Bockee,  as 
tenant  by  curtesy  of  the  residue,  shall  be  sold.  And  if  the 
same  is  not  bid  up  to  the  amount  required  to  pay  the  interest 
and  a  proper  share  of  the  costs,  it  must  be  bid  in  and  pur- 
chased by  the  guardian,  in  the  name  and  for  the  benefit  of 
the  infant.  And  in  such  case,  such  part  of  the  lands  as  the 
master  shall  have  reported  for  that  purpose,  must  be  sold  to 
make  the  interest  and  its  share  of  the  costs  ;  such  sale  to  be 
of  the  fee,   including  the  life  estate  and  remainder.     After 
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this  sale,  the  infant  will,  by  subrogation,  be  entitled  to  receive 
the  moneys  so  raised  out  of  hia  property  for  the  debt  of  his 
father  out  of  the  life  estate  of  his  father,  and  will  be  entitled 
to  receive  the  deed  for  the  life  estate  of  his  father,  bought  in 
for  him,  without  any  further  payment  than  that  made  by  the 
sale  of  his  property. 

If  A.  W.  Bockee  does  not  pay  the  interest  and  his  share 
of  the  costs,  he  may  be  at  liberty  to  release  his  life  estate  to 
the  infant  before  the  sale,  in  which  case  the  interest  and  costs 
^vill  be  raised  out  of  the  infant's  lands,  without  a  sale  of  the 
life  estate.  The  proportion  of  the  costs  of  the  complainant 
and  of  the  sale,  to  be  raised  and  paid  out  of  the  life  estate, 
will  be  the  proportion  which  the  interest,  calculated  up  to  the 
sale,  bears  to  the  principal  sum. 


Armstrong  vs.  Ross* 


1.  The  debts  of  a  married  woman  holding  an  estate  secured  to  her  sepa- 
rate use  by  tlie  act  of  1852,  when  contracted  by  her  for  the  benefit  of  her 
separate  estate,  or  for  her  own  use  on  the  credit  of  that  estate,  will  be 
charged  by  a  court  of  equity  upon  the  separate  estate,  and  payment  en- 
forced out  of  it. 

2.  But  such  debts  are  not  a  lien  upon  her  separate  estate  until  made  a 
lien  by  a  decree  of  a  court  of  equity ;  and  the  lien  arises  by  virtue  of  the 
decree. 

3.  A  married  woman  cannot  charge  her  separate  estate,  held  under  the 
act  of  1852,  by  an  appointment,  in  writing,  as  she  could  formerly  charge 
estates  held  by  trustees  for  her,  subject  to  her  appointment ;  but  can  only 
convey  or  charge  it  by  deed  executed  with  her  husband,  and  duly  acknow- 
ledged upon  a  separate  examination,  except  in  cases  where  her  husband  is 
insane  or  in  state  prison,  or  living  separate  from  her  by  judicial  decree. 

4.  The  deed  or  mortgage  of  a  married  woman  for  lands  in  this  state, 
though  duly  acknowledged,  if  made  without  her  husband,  is  void. 

5.  Independent  of  the  statutory  provisions,  an  estate  can  be  devised  or 
given  to  a  married  woman  for  her  separate  use,  directly,  without  the  inter- 
vention of  trustees ;  and  in  that  case  the  husband  will,  in  equity,  be  con- 

*  Cited  mi  Peake  v.  La  £aw,  6  C.  E.  Gr.  283  ;  Perkins  v.  Eliott,  7  C.  E. 
Or.  128  ;  Phelps  v.  Morrison,  9  C.  E.  Gr.  199 ;  Marsh  v.  Mitohell,  11  C.  E. 
Gr.  499 ;  Ferry  v.  Laihle,  12  C.  E.  Gr.  151 ;  Ledos  v.  Kupfrian,  1  Stew.  Ifi4. 
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sidered  a  trustee  for  the  wife  as  to  any  estate  which  might  by  law  vest  in 
him.  But  in  such  case  the  wife  cannot  convey  lands  so  devised  to  her 
separate  use,  without  her  husband  joining  in  the  deed,  or  without  the 
acknowledgment  required  by  a  married  woman. 

6.  A  mortgage,  by  a  wife  upon  her  separate  property,  to  secure  a  debt 
contracted  for  the  benefit  of  that  property,  though  void  by  reason  of  her 
husband  not  joining  with  her  in  its  execution,  and  for  want  of  a  separate 
acknowledgment,  will  authorize  a  court  of  equity  to  charge  that  debt  upon 
her  separate  estate  generally.  The  giving  of  the  mortgage  shows  the  in- 
tention to  charge  her  separate  estate  with  it. 

7.  Where  a  mortgage  on  lands  purchased  by  a  married  woman  was  given 
(and  this  was  so  stated  in  it),  by  her  and  her  husband,  to  secure  part  of 
the  consideration  money,  and  was  registered  ;  but  the  mortgage  as  to  the 
wife  was  void,  because  she  had  not  been  examined  apart  from  her  husband, 
Held— 

1.  That  the  recording  was  proper  to  give  the  debt  priority  upon  the  estate 
which  might  vest  in  the  husband  at  the  death  of  his  wife. 

2.  That  such  recorded  mortgage  might  be  sufficient  notice  to  a  subsequent 
mortgagee,  of  the  lien  for  unpaid  purchase  money  on  the  estate  of  tlie 
wife.     (In  this  case,  actual  notice  was  proved.) 

8.  The  vendor  of  land  has  a  lien  for  unpaid  purchase  money ;  and  this 
lien  is  good  as  against  subsequent  purchasers  for  valuable  consideration, 
with  knowledge  that  it  is  unpaid. 

9.  The  taking  of  a  note,  or  bond,  or  mortgage,  will  not  be  held  evi- 
dence of  a  waiver  by  vendc^r.  of  a  lien  on  the  premises  conveyed,  for  pur- 
chase money. 

10.  Where  a  bill  to  foreclose  contained  no  allegation  that  the  complain- 
ant's mortgage  was  given  for  unpaid  purchase  money,  or  that  subsequent 
mortgagees,  made  defendants,  had  notice  of  it  before  the  mortgage  to  them, 
and  the  priority  of  the  complainant's  mortgage  depended  on  these  facts, 
and  they  appeared  clearly  in  proof — Held,  that  the  bill  was  defective,  and 
no  decree  or  relief  founded  on  the  facts  above  stated  could  be  given  unless 
they  were  set  forth  in  the  bill ;  but  that  the  bill  might  be  amended. 


The  hearing  of  this  case  was  had  upon  bill,  answer,  and 
proofs. 

Mr.  J.  W.  Taylor,  for  complainant. 

Mr.  John  Chetwood,  for  Clark,  Dodge  &  Co. 

The  Chancellor. 

The  suit  is  for  the  foreclosure  of  two  mortgages  held  by 
the  complainant,  on  lands  in  Union  county.  The  first  is  for 
$3500  :  this,  or  its  priority,  is  not  disputed  by  any  one.     The 
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second  mortgage  is  one  given  by  Elizabeth  C.  Vernam,  with 
"her  husband,  Remington  Vernam,  to  Sally  E.  Libby,  for 
^1571,  and  is  dated  June  14th,  1864,  and  was  registered  on 
the  same  day  in  the  proper  office. 

The  defendant,  William  Ross,  holds  a  mortgage  given  by 
Elizabeth  C.  Vernam,  without  her  husband,  to  Thomas  New- 
ton, to  secure  ^5431,  on  the  16th  day  of  June,  1864,  two 
days  after  the  mortgage  to  Sally  E.  Libby  was  given  and 
registered ;  this  mortgage  was  registered  on  the  20th  of  the 
■same  month. 

The  defendants,  Clark,  Maxwell,  and  Crawford,  partners 
by  the  name  of  Clark,  Dodge  &  Co.,  hold  a  mortgage  given 
to  them  in  the  name  of  their  firm,  by  R.  Vernam,  and  Eliza- 
beth his  wife,  for  a  debt  of  $1000,  due  to  them  by  R.  Ver- 
nam; this  mortgage  is  dated  October  12th,  1865,  and  was 
registered  on  the  25th  of  the  same  month. 

Vernam  and  wife  conveyed  the  mortgaged  premises  to 
Reuben  Ross,  junior,  on  the  1st  of  August,  1866.  Reuben 
Ross  has  not  answered  ;  as  against  him  and  his  wife,  the  bill 
is  taken  as  confessed. 

The  acknowledgment  of  Mrs.  Vernam  of  the  mortgage  to 
S.  E.  Libby,  was  taken  without  any  private  examination  apart 
from  her  husband.  The  master  before  whom  it  was  made 
supposing,  as  the  property  was  her  own,  that  it  was  not 
necessary. 

The  mortgage  to  Newton,  although  both  parties  resided 
in  New  Jersey,  was  acknowledged  before  a  commissioner  in 
New  York  by  Mrs.  Vernam,  and  the  certificate  shows  that 
it  was  upon  a  private  examination  apart  from  her  husband. 

The  mortgage  to  Clark,  Dodge  &  Co.,  was  properly  ac- 
knowledged by  both  Mrs.  Vernam  and  her  husband. 

Clark,  Dodge  &  Co.  and  William  Ross,  contest  the  valid- 
ity of  the  mortgage  to  Sally  E.  Libby,  on  the  ground  that 
it  was  not  properly  acknowledged.  The  statute  requiring 
the  private  examination  of  a  feme  covert,  is  imperative.  It 
enacts  expressly  {Nix.  Dig.  145,  §  4,*)  that  no  estate  of  a 
feme  covert  in  any  lands,  shall  pass  by  her  deed  or  convey- 
ance, without  a  previous  acknowledgment,  on  a  private  ex- 

*Rev.,  p.  154,  see.  9. 
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amination  apart  from  her  husband.  This  statute  is  as  bind- 
ing in  courts  of  equity  as  at  law,  and  this  instrument,  as  a 
conveyance  of  lands  by  way  of  mortgage,  is  void. 

But  it  is  insisted  on  the  part  of  the  complainant,  that  it 
is  a  valid  lien  or  charge,  because  made  by  Mrs.  Vernam  to 
secure  a  debt  contracted  by  her  for  her  own  benefit,  and  that 
of  her  separate  property,  and  because  the  mortgage  was  a 
declaration  of  an  intent  to  charge  her  property,  and  this 
specific  part  of  her  property,  with  this  debt;  and  because 
the  debt  is  due  for  part  of  the  purchase  money  of  this  prop- 
erty, conveyed  to  her  by  the  mortgagee,  and  it  is  so  stated 
in  the  mortgage  of  which  the  other  defendants  had  notice. 

The  property  was  conveyed  to  Mrs.  Vernam  since  the 
married  women's  act  of  1852,  and  by  the  provision  of  that 
act  is  her  separate  estate.  Long  before  the  recent  legisla- 
tion with  regard  to  married  women,  tlieir  separate  estates 
have  been  recognized,  and  their  rights,  powers  and  liabili- 
ties regarding  the  same  been  considered  and  regulated. 
Estates  were  conveyed  to  trustees  for  the  use  of  married 
women,  and  for  a  long  time  trustees  were  considered  neces- 
sary for  the  existence  of  a  separate  estate ;  .but  it  has  been 
held,  and  may  be  considered  settled,  that  independent  of  the 
statutory  provisions,  an  estate  could  be  devised  or  given  to 
a  married  woman  for  her  sejmrate  use  directly,  witliout  the 
intervention  of  trustees,  and  that  in  such  case  the  husband 
would,  in  equity,  be  considered  a  trustee  for  the  use  of  the 
wife,  as  to  any  estate,  which,  by  law,  might  vest  in  him  ;  but 
it  has  never  been  held,  that  in  such  case,  the  wife  could  con- 
vey lands  so  devised  to  her  separate  use,  without  her  hus- 
band joining  in  the  deed,  or  without  the  acknowledgment 
required  for  married  women. 

The  Court  of  King's  Bench  in  England,  once  held  that  a 
debt  incurred  by  a  married  woman  for  her  sejiarate  estate, 
could  be  recovered  at  law.  But  this  doctrine  was  long  since 
overruled ;  and  it  is  well  settled  that  no  such  recovery  can 
be  had  at  law.  But  courts  of  equity,  both  in  England  and 
in  this  country,  have  determined  that  if  a  married  woman 
having  a  separate  estate,  contracts  debts  for  the  benefit  of 
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her  separate  estate,  or  for  her  own  benefit  on  the  credit 
of  her  separate  estate,  although  she  will  not  be  held  liable, 
or  any  decree  made  against  her  personally,  these  debts  will 
be  declared  a  charge  upon  her  separate  estate,  and  payment 
enforced  out  of  it. 

Lord  Thurlow,  in  Hulnie  v.  Tenant,  1  Bro.  C.  C.  16,  laid 
the  foundation  of  the  doctrine,  and  its  application  was  car- 
ried the  farthest  by  Lord  Brougham,  in  Murray  v.  Barlee, 
3  Myl.  &  Keene  209,  in  which  he  holds  that  the  separate 
estate  of  a  married  woman  is  liable  to  an  attorney  for  his 
costs  in  a  suit  for  her,  at  her  personal  engagement,  without 
any  writing  or  agreement  that  it  should  be  paid  out  of  her 
separate  estate.  Lord  Cottenhara,  in  Owens  v.  Dickenson,  Or. 
&  Ph.  48,  doubting  the  doctrine  to  the  extent  to  which  it 
was  carried  in  3Iurray  v,  Barlee,  holds  that  these  debts  of  a 
married  woman  are  not  charged  upon  her  estate  because 
they  are  in  the  nature  of  an  appointment,  but  because  equity 
lays  hold  of  her  separate  property,  and  compels  the  payment 
out  of  it,  of  such  debts  as  she  may  have  the  right  to  contract 
by  virtue  of  her  separate  estate. 

Chancellor  Kent,  in  Jaques  v.  The  Methodist  Church,  3 
Johns.  C.  R.  77,  held  that  a  married  woman  having  separate 
property,  could  charge  it  as  a  feme  sole,  but  if  a  settlement 
prescribed  a  mode  of  appointment,  it  must  be  in  that  mode. 
The  Court  of  Errors,  in  the  same  case  on  appeal,  held  that 
she  could  charge  it  in  any  other  way,  provided  she  was  not 
by  the  terms  of  the  settlement  restricted  to  the  way  pre- 
scribed. 8.  C,  17  Johns.  548.  Chancellor  Walworth,  in  The 
North  American  Coal  Co.  v.  Dyett,  7  Paige  14,  held  that 
Mrs.  Dyett  could  charge  her  separate  estate  by  debts  con- 
tracted for  its  benefit,  by  simply  contracting  the  debt.  He 
says  :  "  A  feme  covert  is  as  to  her  separate  estate  considered 
as  a  feme  sole,  and  may  bind  it  for  the  payment  of  debts 
contracted  for  the  benefit  of  that  estate,  or  for  her  own 
benefit,  upon  the  credit  of  her  separate  estate."  The  same 
Chancellor,  in  Gardner  v.  Gardner,  lb.  112,  says:  A  mar- 
ried woman  "  may  have  a  separate  estate  of  her  own,  which 
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estate  is  chargeable,  in  equity,  for  any  debt  she  may  contract 
on  the  credit  of,  or  for  the  use  of  such  estate;"  and  again, 
"  if  the  money  was  received  by  her,  and  applied  to  the  use 
of  her  separate  estate,  then  such  separate  estate  was  holden 
to  pay  the  debt." 

And  Vice  Chancellor  Sandford,  in  the  case  of  Curtis  v. 
Engel,  2  Sand/.  C.  R  287,  says :  "  To  sustain  their  suit,  the 
plaintiffs  must  show  that  the  debt  was  contracted  either  for 
the  benefit  of  the  separate  estate  of  the  wife,  or  for  her  own 
benefit,  on  the  credit  of  the  separate  estate." 

In  this  state,  the  same  doctrine  was  held  in  Leaycraft  v. 
Hedden,  3  Green's  C.  R.  51:\  A  bond  given  by  Mrs.  Hedden,. 
or  by  her  authority,  for  money  for  the  use  of  her  separate 
estate,  was  held  to  create  a  debt  chargeable  upon  her  sepa- 
rate estate ;  and  the  Chancellor,  in  his  opinion,  says,  that  a 
feme  covert  as  to  her  separate  estate,  may  be  held  to  be  a 
feme  sole,  so  far  as  to  dispose  of  it  in  any  way  not  inconsist- 
ent with  the  terms  of  the  instrument  by  which  she  holds.. 
He,  like  the  others,  limits  the  liability  to  debts  contracted 
for  the  benefit  of  her  separate  estate,  or  for  herself  on  the 
credit  of  that  estate. 

Since  the  passage  of  the  statutes  relating  to  married 
women,  in  New  York  and  this  state,  the  courts  of  both 
states  have  held  that  debts  contracted  by  a  married  woman 
holding  separate  estates  by  virtue  of  these  acts,  may  in  equity 
be  made  a  charge  upon  her  separate  estate.  They  hold  that 
to  make  these  debts  a  lien  upon  any  specific  part  of  the 
separate  estate,  there  must  be  a  mortgage  executed  as  re- 
quired by  the  statutes  and  law  relating  to  deeds  of  married 
women,  and  that  a  writing  intended  to  be  a  mortgage,  exe- 
cuted without  regard  to  these  requisitions,  would  not  be  valid 
as  a  mortgage  or  specific  lien,  but  Avould  show  that  the  debt 
was  contracted  on  the  credit  of  her  separate  estate,  and  that 
she  intended  it  to  be  chargeable  thereon ;  and  a  court  of 
equity  would  be  authorized  by  such  mortgage  to  make  the 
debt  a  charge  upon  her  separate  estate.  But  they  do  not 
hold  tlittt  either  the  contracting  the  debt,  or  the  void  mortgage 
declaring  it  an  intent  to  make  it>  a  charge  upon  a  specific 
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part  of  the  separate  property,  creates  a  charge  or  lien.  To 
do  so  would  repeal  the  law  concerning  the  acknowledgments 
of  married  women,  and  in  fact  the  statute  of  frauds ;  for  a 
promissory  note,  with  a  verbal  statement  that  it  should  be  a 
lien  on  her  homestead,  would  answer  instead  of  a  mortgage ; 
it  would  create  a  charge,  and  not  being  a  mortgage  need  not 
be  recorded  to  have  a  priority  over  subsequent  conveyances. 
Lord  Cottenham,  in  Owens  v.  Dickenson,  shows  the  impossi- 
bility of  holding  such  debts  to  be  emcumbrances,  and  demon- 
strates that  these  debts  are  not  a  lien  by  any  power  of 
appointment,  but  by  the  decree  of  a  court  of  equity  making 
them  such. 

In  Wheaton  v.  Phillips,  1  Beas.  221,  Chancellor  Williamson 
held  that  a  debt  contracted  by  a  married  woman  having  sepa- 
rate property,  and  by  permission  of  her  husband  carrying  on 
business  for  her  own  account,  should  be  decreed  a  lien  upon 
her  separate  estate.  In  that  case  the  debt  was  contracted  by 
her  for  the  business  she  carried  on.  He  gave  no  written 
opinion,  aud  did  not  place  his  judgment  on  the  ground  of  an 
appointment  of  her  separate  estate,  but  rather  on  the  ground 
that  remedies  should  adapt  themselves  to  the  times,  and  to 
new  customs  and  manners  as  they  arise. 

In  Wilson  v.  Brown,  2  Beas.  277,  Chancellor  Green 
held  that  a  mortgage  given  by  a  married  woman  on  her 
separate  estate,  without  her  husband  joining,  was  void 
as  a  mortgage.  In  that  case,  the  mortgage  was  for  the 
purchase  money  of  the  land  when  conveyed  to  her,  and  of 
course  the  debt  was  contracted  both  for  her  benefit  and  for 
that  of  her  estate ;  and  the  Chancellor  held  that  the  money 
advanced  for  the  sole  use  of  the  wife,  was  a  valid  lien  in 
equity  upon  the  property  of  the  wife,  and  that  the  mortgage 
was  an  appointment  of  her  separate  property  for  the  pay- 
ment of  that  debt.  He  does  not  declare  that  there  was  a 
valid  lien  on  the  specific  lot,  created  by  the  bond  or  mortgage, 
but  only  that  it  was  a  lien  upon,  and  an  appointment  of  her 
separate  property  generally.  And  though  from  some  expres- 
sions in  his  opinion  it  might  be  inferred  that  he  regarded 
the  void  mortgage  as  a  lien  on  the  property,  yet  the  clear 
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statement  of  the  grounds  of  liis  decision  shows,  that  it  was 
based  solely  on  the  facts  that  the  money  was  advanced  to  the 
wife  for  her  own  use,  on  the  credit  of  her  property,  and  that 
the  mortgage  showed  her  intention  to  charge  her  separate 
property.  He  likewise  places  some  reliance  on  the  fact  that 
the  mortgage  was  for  the  consideration  money. 

In  the  case  of  Harrison  v.  Stewart,  3  C.  E.  Green,  461,  the 
question  again  arose  upon  a  mortgage  given  by  a  married 
woman  on  her  separate  property,  executed  without  her  hus- 
band, and  without  a  separate  examination.  The  mortgage  was 
held  to  be  void  ;  but  as  the  debt  was  contracted  for  the  benefit 
of  her  separate  estate,  it  was  held  that  she  had  power  to  charge 
her  separate  estate  with  it,  and  that  equity  would  enforce  the 
charge;  and  her  giving  the  mortgage  was  held  to  show  her 
intention  to  charge  her  separate  property. 

The  "act  for  the  better  securing  the  property  of  married 
women,"  passed  in  this  state  in  1852,  is  almost  a  literal 
transcript  of  the  act  of  tlie  state  of  New  York  of  1848. 
The  decisions  in  that  state  upon  its  application  and  construc- 
tion, are  entitled  to  very  great  weight  and  respect.  But  in 
looking  at  them,  we  must  keep  in  mind  that  by  a  supplement 
passed  in  that  state  in  1849,  a  married  woman  w-as  enabled 
to  convey  and  devise  her  separate  property  as  if  she  were  a 
feme  sole.  So  far  as  regards  the  questions  involved  in  the 
case  in  hand,  the  construction  of  these  acts  was  settled  in 
that  state  in  the  case  of  Yale  v.  Dederer,  which  was  twice 
decided  in  the  Court  of  Errors.  In  that  case,  Mrs.  Dederer 
was  owner  of  three  farms,  acquired  after  the  acts  of  1848  and 
1849.  She  signed,  jointly  with  her  husband,  a  note  given 
by  him  for  farming  stock.  The  plaintiff  refused  to  take  the 
husband's  note  without  security,  and  she  signed  it  with  him, 
saying  that  if  he  was  not  able  to  pay  she  was ;  there  were 
other  circumstances  showing  that  she  intended  to  charge  her 
separate  estate.  And  in  the  finding  of  the  facts  of  the  case 
on  the  last  appeal,  it  was  stated  "that  she  intended  to  charge 
and  did  expressly  charge  her  separate  estate  for  the  payment 
of  the  note."  The  reputation  and  learning  of  the  judges 
■who  delivered  the  opinions  and  controlled    the  decisions  in 
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these  cases,  still  further  entitle  their  conclusions  to  our  respect. 
They  hold  that  the  doctrine  of  the  common  law  adopted  in 
this  country,  by  which  a  married  woman  was  entitled  to  dis- 
pose of  separate  estates  held  in  trust  for  her,  was  "a  pure 
creation  of  the  courts  of  equity."  "  That  the  right  of  dispo- 
sition must  be  referred  to  the  right  of  property  enjoyed  inde- 
pendent of  the  husband,  and  not  to  the  theory  of  appointment 
pursuant  to  a  power  conferred  by  the  author  of  the  trust." 
"  That  the  separate  estate  upon  which  courts  of  equity  eu" 
grafted  these  peculiar  doctrines,  included  only  such  rights  and 
interests  of  the  wife  as  would  belong  to  the  husband,  but  for 
the  limitation  of  her  particular  use.  That  her  own  reversion 
{after  her  husband's  curtesy)  in  lands  which  she  owned  at  the 
time  of  her  marriage,  was  a  legal  estate,  descendible  to  her 
heirs,  to  which  courts  of  equity  did  not  and  could  not  apply 
the  doctrines  which  have  been  stated."  "  In  case  of  an  estate 
in  fee  conveyed  directly  to  a  woman  after  marriage  for  her 
sole  and  separate  use,  equity  would  convert  the  husband  into 
a  trustee  for  her,  of  the  rents  and  profits  during  the  coverture, 
which  would  otherwise  belong  to  her,  but  in  respect  to  the 
corpus  of  the  estate,  she  could  not  dispose  of  it  except  in  the 
manner  prescribed  by  law  for  the  disposition  of  estates  in 
land  by  married  women."  In  tliese  doctrines  I  entirely 
concur,  and  they  are  supported  by  the  ablest  commentators. 
2  Story's  Eq.  Jur.,  §§  1391  and  1392  ;  2  Roper  on  Husband 
and  Wife  182;  Clancy  on  Rights  of  Married  Women  287. 
And  the  courts  hold  that  while  the  jus  disponendi,  clearly 
given  to  a  married  woman  by  the  act  of  1849,  would  make 
any  written  declaration  of  intent  a  charge  upon  lier  real  estate, 
yet  tliat  the  contracting  of  a  debt,  either  by  parol  or  in  writ- 
ing, could  not  charge  that  debt  on  her  separate  estate,  unless 
it  was  contracted  for  the  benefit  of  tliat  estate.  Tlie  Supreme 
Court  of  Massachusetts,  in  the  case  of  Willard  v.  Eastham, 
15  Gh^ay  S28,  have  adopted  this  doctrine;  and  the  opinion 
of  Judge  Hoar  in  that  case,  is  an  able  and  lucid  exposition 
of  it. 

In  New  Jersey,  the  legislature  have  never  given  to  a  mar- 
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ried  woman  the  power  of  disposing  of  her  estate  as  a  feme 
sole,  except  in  two  cases — one  where  her  husband  is  insane, 
or  in  the  state  prison,  and  the  other  where  they  are  living 
separate  by  the  decree  of  some  competent  court.  In  all 
other  cases  it  has  been  carefully  withheld,  and  the  courts  of 
the  state  cannot  ignore  the  fact  that  the  proposed  acts  to 
confer  such  power  have  more  than  once  been  rejected  by  the 
legislature.  By  the  law  of  the  state,  the  legal  title  to  a 
married  woman's  separate  estate  is  vested  in  her,  as  was  the 
title  to  all  her  real  estate  before  the  acts  for  its  protection.  A 
way  is  provided  in  which  she  may  legally  convey  and  mort- 
gage her  real  property  by  deed,  upon  separate  examination 
and  acknowledgment.  It  has  been  adopted,  and  adhered  to 
since  1746.  Allinson's  Laws  132.  It  would  be  a  great  usur- 
pation for  the  courts,  by  judicial  legislation,  to  repeal  this 
statutory  provision.  It  still  stands  in  the  fourth  section  of 
the  "  act  respecting  conveyances,"  in  the  words  in  which  it  was 
enacted  in  1799,  "that  no  estate  of  a  feme  covert,  in  lands 
within  this  state,  shall  hereafter  pass  by  any  deed  or  convey- 
ance made  by  her,  without  a  previous  acknowledgment,  on  a 
private  examination  apart  from  her  husband."  This  act 
applies,  in  its  terms,  to  the  conveyance  of  lands  held  by  a 
married  woman  as  a  feme  sole,  under  the  act  of  1852,  as  well 
as  to  the  legal  estates  held  by  her  before  that  act.  In  New 
York,  it  was  considered  that  the  act  of  1849  was  necessary 
to  enable  her  to  convey  and  devise  as  a  feme  sole.  And  the 
reasons  for  the  safe  guards  placed  around  married  women,  for 
their  protection  against  the  influence  of  their  husbands,  by  the 
deliberation,  delay,  and  form  of  a  separate  examination,  are  at 
least  as  great  now  as  they  formerly  were. 

There  is  no  reason  in  the  state  of  the  law,  for  the  courts 
to  dispense,  either  with  the  joining  of  the  husband  or  the 
separate  examination.  Every  married  woman  can  charge 
her  property  with  her  own  or  her  husband's  debts  in  this 
manner ;  and  no  debt  should  be  held  to  be  a  specific  lien  upon 
any  part  of  her  lands,  unless  she  has  made  it  such  in  the 
manner  provided  by  law,  pr  unless  this  court  should,  upon 
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the  principles  adopted  in  the  cases  above  mentioned,  declare 
the  debt  a  lien  upon  her  separate  estate  generally,  because 
contracted  for  the  benefit  of  that  estate,  or  for  her  own 
benefit  on  the  credit  of  it.  These  decrees,  like  judgments  at 
law  on  her  ante-nuptial  contracts  or  for  torts,  become  liens 
on  her  real  estate.  And  the  characteristic  remark  of  Lord 
Mansfield,  quoted  by  the  Chancellor  as  the  basis  of  his  deci- 
sion in  Wheaton  v.  Phillips,  "that  remedies  must  adapt 
themselves  to  the  times,  and  to  new  customs  and  manners 
as  they  arise,"  does  not  require  the  courts  to  hold  that  rights 
newly  created,  which  are  as  a  class  provided  for  by,  and  com- 
prised in  existing  statutes,  both  by  the  words  used  and  be- 
cause they  are  within  tlie  object  and  intent  of  those  statutes, 
are  beyond  their  provisions,  because  newly  created  or  re- 
cently enlarged.  To  hold  that  a  married  woman  could  by 
jsarol,  or  otherwise  than  by  writing  duly  acknowledged, 
create  a  lien  on  her  lands,  or  any  sj)ecific  part,  would  raise 
the  question  of  conflicting  priorities,  which  startled  Lord 
Cottenham  in  Owens  v.  Dickenson,  and  so  far  as  the  separate 
estates  of  married  women  are  concerned,  overthrow  our  well 
digested  and  beautifully  arranged  system  of  record  priorities, 
and  place  the  title  of  all  such  estates  in  a  miserable  uncer- 
tainty. 

It  is  settled,  that  in  this  state  the  deed  of  a  married  woman, 
although  duly  acknowledged,  if  made  without  her  husband, 
is  void.  Den  d.  Rake  v.  Lawshee,  4  Zab.  613;  Moore  v. 
Rake,  2  Dutcher  574. 

For  the  decision  of  this  case,  these  propositions  then  will 
be  assumed  as  settled  rules  of  law  : 

1.  That  the  debts  of  a  married  woman,  holding  estates 
secured  to  her  separate  use  by  tlip  act  of  1852,  when  con- 
tracted by  her  for  the  benefit  of  her  separate  estate,  or  for 
her  own  use  on  the  credit  of  that  estate,  will  be  charged  by' 
a  court  of  equity  upon  that  separate  estate,  and  payment 
enforced  out  of  it. 

2.  That  such  debts  are  not  a  lien  upon  her  separate  estate 
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until  made  a  lien  by  a  decree  of  a  court  of  equity,  and  that 
the  lien  is  by  virtue  of  the  decree. 

3.  That  a  married  woman  cannot  charge  such  separate 
estates  by  an  appointment  in  writing,  as  she  could  cliarge 
estates  held  by  trustees  for  her,  subject  to  her  appointment ; 
but  can  only  convey  or  charge  them  by  deed  executed  with 
her  husband,  and  duly  acknowledged  upon  a  separate  exam- 
ination, except  in  the  case  where  her  husband  is  insane,  or  in 
state  prison,  or  living  separate  from  her  by  judicial  decree. 

The  mortgage  given  by  Mrs.  Vernam  to  Mrs.  Libby,  and 
now  held  by  the  complainant,  not  having  been  acknowledged 
on  a  separate  examination,  is  void  as  a  mortgage.  But  the 
debt  for  which  it  was  given,  being  for  part  of  the  purchase 
money  of  the  lands  constituting  the  separate  estate  of  Mrs, 
Vernam,  was  for  the  benefit  of  her  separate  estate,  and  was 
also  for  her  benefit ;  and  the  mortgage  showing  that  it  was 
contracted  on  the  credit  of  that  estate,  and  intended  to  be 
charged  upon  it,  it  will  be  made  a  charge  upon  her  separate 
estate.  But  as  this  will  only  become  a  lien  by  virtue  of  the 
decree,  it  would  be  subject  to  the  mortgage  subsequently 
given  to  Clark,  Dodge  &  Co.,  and  executed  according  to  law. 

But  the  moi'tgage  to  Mrs.  Libby  is  for  the  consideration 
money  for  which  the  land  was  conveyed  by  Mrs.  Libby  to 
Mrs.  Vernam,  and  it  so  appears  on  the  face  of  the  mortgage ; 
and  it  is  proved  that  Clark,  Dodge  &  Co.  had  express  notice 
of  the  mortgage  to  Mrs.  Libby,  before  and  at  the  time  of 
taking  their  own  mortgage.  Legal  notice  might  be  perhaps 
inferred  from  the  registry,  as  the  mortgage  was  properly  re 
corded ;  the  acknowledgment  of  the  husband  was  legal,  and 
the  recording  was  proper  to  give  priority  upon  the  estate  by 
curtesy,  which  might  vest  in  him  at  the  death  of  his  wife. 
Such  notice,  or  any  notice  sufficient  to  put  them  on  inquiry, 
will  be  held  as  notice  of  the  contents  of  that  mortgage,  in 
the  same  manner  as  if  they  had  inquired  for  it,  and  had  been 
shown  it.  They  must,  therefore,  be  held  to  have  had  knowl 
edge  that  the  debt  was  for  part  of  the  purchase  money  of  the 
land,  still  unpaid.     The  vendor  of  land  has  a  lien  for  unpaid 
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purchase  money,  and  this  lien  is  good  as  against  subsequent 
purchasers  for  valuable  consideration,  with  knowledge  that  it 
is  unpaid.  It  was  so  held  in  this  court,  pursuant  to  the  well 
settled  doctrine  in  equity,  in  the  case  of  Brinkerhqff'  v.  Van- 
sdver,  3  Green's  C.  R.  251.  The  taking  of  a  note  or  bond 
will  not  be  held  evidence  of  a  waiver  of  the  lien ;  and  taking 
this  mortgage  which,  though  void,  shows  an  intention  to 
preserve  the  lien,  surely  will  not  be  held  a  waiver  of  it.  The 
complainant  is  entitled  to  have  the  amount  due  on  the  Libby 
mortgage  declared  a  lieu  upon  the  premises,  prior  to  the 
mortgage  to  Clark,  Dodge  &  Co.,  as  unpaid   jjurchase  money. 

But  there  is  no  allegation  in  the  bill  that  the  Libby  mort- 
gage recited  that  it  was  given  for  unpaid  purchase  money, 
or  that  the  defendants,  Clark,  Dodge  &  Co.,  had  notice  of  it 
before  the  mortgage  to  them  ;  and  although  these  facts  ap- 
pear clearly  on  proof,  no  decree  or  relief  founded  on  them 
cim  be  given  unless  they  are  set  forth  in  the  bill.  Ihe  com- 
plainant must  be  allowed  to  amend  her  bill  in  this  respect,  it 
being  a  mere  formal  defect. 

Upon  the  principles  laid  down,  it  must  be  held  that  the 
mortgage  given  to  Thomas  Newton,  now  held  by  the  defend- 
ant, William  Ross,  is  void.  It  was  executed  by  Mrs.  Vernam 
alone,  without  her  husband.  And  as  it  is  no  lien  on  the  lands, 
it  cannot  be  made  so  in  this  suit,  even  if  it  l\^d  been  shown 
that  the  debt  had  been  contracted  for  the  benefit  of  Mrs 
Vernam's  separate  estate,  or  for  her  own  benefit.  A  defendant 
in  a  suit  in  equity  can  have  no  positive  relief  that  requires 
the  action  of  the  court  in  his  favor,  as  by  declaring  a  debt  a 
lien  that  was  not  such  before.  Upon  filing  a  bill  for  that 
purpose,  this  debt  might  be  declared  a  lien  upon  her  separate 
estate,  but  that  cannot  be  done  in  this  suit. 

The  complainant  is  entitled  to  a  decree  for  the  foreclosure 
and  sale  of  the  mortgaged  premises,  and  to  be  i)aid  out  of 
the  proceeds  of  sale,  first,  the  amount  due  on  the  first  mort- 
gage for  $3500 ;  secondly,  the  amount  of  the  unpaid  consid- 
eration money  intended  to  be  secured  by  the  mortgage  to 
Mrs.  Libby,  with  the  interest  thereon ;  and  thirdly,  her  costs 
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of  suit.  Out  of  the  residue,  Clark,  Dodge  &  Co.,  are  entitled 
to  be  paid  the  amount  due  on  the  mortgage  to  them ;  and  the 
residue,  if  any,  must  be  paid  to  Reuben  Ross,  junior. 


Owen  vs.  Whitaker. 


1.  The  Court  of  Chancery  has  no  jurisdiction  to  determine  as  to  the  valid- 
ity of  an  election  of  the  directors  of  a  private  corporation,  and  whether 
certain  persons  claiming  to  be,  and  acting  as  directors,  are  such.  It  can, 
therefore,  grant  no  relief  that  is  merely  incident  to  that  power. 

2.  The  only  adequate  remedy  is  in  the  courts  of  law.  which  have  power 
to  adjudge  the  office  vacant,  and  to  compel  the  admission  of  a  person 
properly  elected.  The  statute  {Nix.  Dig.  171,  I  19,)  fully  confers  this 
power. 

3.  The  summary  and  efficient  proceeding  under  that  statute,  removes  all 
difficulty  arising  from  any  doubt  as  to  the  application  of  the  remedies  of 
quo  warranto  and  mandamus,  to  corporations  merely  civil. 

This  cause  was  argued  on  bill,  answer,  and  proofs. 

Mr.  R.  Hamilton,  for  complainants. 

Hon.  D.  Haines,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  by  fifteen  persons  claiming  to  be  stock- 
holders in  the  Sussex  Valley  Railroad  Company,  against  six- 
teen defendants,  nine  of  whom  claim  to  have  been  elected 
directors  of  that  company,  and  others  were  stockholders,  or 
persons  claiming  to  be  such,  by  whose  votes  the  nine  claim 
to  have  been  elected.  Ten  of  the  complainants  and  four  of 
the  defendants  constitute  fourteen  of  the  sixteen  persons  in- 
corporated by  the  charter,  and  who  were  appointed  commis- 
sioners, and  authorized  to  receive  the  subscriptions  to  the 
capital  stock,  and  to  conduct  the  first  election  of  directors  as 
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inspectors.     Nine  of  the  complainants  claim  that  they  were 
elected  as  directors  at  the  election  held  for  that  purpose. 

Besides    the   general    prayer  for   relief,  the    bill  contains 
eight  prayers  for  specific  relief.     First,  that  the  defendant, 
John  A.  Whitaker,   who  was  the  treasurer  of  the  commis- 
sioners, should  be  restrained  from  paying  over  to  the  nine 
defendants  who  claim  to  be  elected  directors,  the  money  paid 
to  him  as  the  five  per  cent,  on  the  stock  at  the  time  of  sub- 
scription.    Second,  to  restrain  these  nine  directors  from  act- 
ing as  such,  and  from  making  calls  on  the  stock.     Third,  to 
declare  the  election  of  these  nine  defendants  void.     Fourth, 
to  declare  the  nine  complainants  to  have  been  duly  elected 
directors.     Fifth,  to  declare  the  election  illegal,  and  to  order 
a  new  election  to  be  held.     Sixth,  to  direct  that  the  commis- 
sioners at  the  new  election  shall  receive  such  votes  only  as 
shall  be  determined  legal.     Seventh,  to  direct  the  moneys  re- 
ceived to  be    paid  to  the  nine  complainants  claiming  to  be 
elected,  or  to  such  directors  as  shall  be  chosen  at  such  elec- 
tion  as  shall  be   ordered;  and  Eighth,  that  the  defendants 
account  for  all  moneys  received  or  expended  by  them. 

The  whole  merits  of  the  suit,  and  all  the  relief  sought, 
depends  upon  the  validity  of  the  election  of  the  nine  defend- 
ants as  directors.  That  is  the  main  question  in  the  cause ; 
the  court  is  called  upon  directly  to  decide  it,  and  upon  the 
decision  of  that,  every  other  question  in  the  cause  depends ; 
and  if  the  court  has  no  cognizance  of  that  question,  it  has 
not  of  any  other.  There  is  no  prayer  to  adjudge  upon  the 
distribution  of  the  stock,  or  who  is  entitled  to  it,  except  so 
far  as  it  may  be  necessary  to  settle  who  shall  be  entitled  to 
vote  at  a  new  election  if  ordered.  This  cannot  be  ordered 
until  the  election  now  had  is  declared  void. 

The  first  question  in  the  cause  is  whether  this  court  has 
jurisdiction  to  determine  whether  an  election  of  the  directors 
of  a  private  corporation  has  been  legally  held,  and  whether 
certain  persons  claiming  to  be,  and  acting  as  directors,  are 

such. 

The  general  rule  is,  that  the  Court  of  Chancery  has  only 
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jurisdiction  when  there  is  no  adequate  relief  at  law.  1  Story's 
Eg.  Jur.,  §  80 ;  Story's  Eq.  PL,  §  473 ;  Cooper's  Eq.  PL  129 ; 
1  Dan.  Ch.  Pr.  574 ;  1  Barb.  Ch.  Pr.  39. 

There  are  certain  well  established  exceptions  to  this  rule, 
as  in  trusts,  fraud,  accident,  mistake,  partition,  dower,  ac- 
count, waste,  and  several  other  cases  in  which  this  court  has 
concurrent  jurisdiction  with  the  courts  of  law.  For  many- 
years,  the  courts  of  law  have  exercised  jurisdiction  as  to  offi- 
cers of  corporations,  by  writ  of  quo  warranto,  or  informa- 
tion in  the  nature  of  quo  warranto,  and  by  maiulamus ;  and 
if  there  is  any  doubt  as  to  the  application  of  these  remedies  to 
corporations  merely  civil,  the  difficulty  is  obviated  and  sup- 
plied by  the  summary  and  efficient  proceeding  under  the 
statute  passed  for  this  very  purpose.  [Nix.  Dig.  171,  §  19.*) 
The  only  adequate  remedy  is  in  the  courts  of  law,  who  have 
power  to  adjudge  the  office  vacant,  and  to  compel  the  admis- 
sion of  a  person  properly  elected.  This  power  is  fully  con- 
ferred by  the  statute  referred  to.  The  judgment  of  this 
court  would  not  oust  the  directors,  or  cause  a  vacancy,  if  the 
office  is  de  facto  filled. 

This  is  not  only  not  one  of  the  settled  exceptions  in  which 
the  Court  of  Chancery  will  exercise  jurisdiction  concurrently 
with  courts  of  law,  but  so  far  as  I  am  aware,  there  is  not  a 
single  case  reported  which  has  directly  decided  upon  the 
validity  of  such  election,  and  declared  the  office  void,  or 
ordered  a  new  election.  The  case  of  Van  Dyke  v.  Hart,  4 
HalsL  C.  R.  344,  goes  perhaps  further  than  any  other.  In 
that  case,  the  court  restrained  directors  who  appeared  to  be 
illegally  elected,  from  proceeding  to  erect  the  works  of  the 
company,  a  most  important  matter,  which  would  affect  its 
future  success;  but  it  did  not  adjudge  their  offices  vacant, 
or  give  any  relief  as  to  that  matter.  And  in  the  case  of 
Mlckles  V.  The  Rochester  City  Bank,  11  Paige  124,  Chan- 
cellor Walworth  says :  "  The  question  as  to  the  validity  of 
the  election  of  G,  W.  and  S.,  as  trustees,  does  not  appear  to 
be  a  proper  subject  of  equitable  cognizance.  The  legislature 
has  provided  a  summary  remedy,  by  an  application  to  the 

*  Rev.,  p.  184,  sec.  44. 
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Supreme  Court  to  set  aside  the  election  of  these  directors,  if 
it  is  illegal.  (1  R.  S.  666,  §  5.)  That  court,  therefore,  is 
the  proper  tribunal  to  set  aside  the  election,  if  it  has  not 
been  made  in  conformity  to  law."  This  court  has  no  juris- 
diction to  determine  the  validity  of  this  election,  or  the  right 
of  the  directors  elected  to  hold  and  exercise  the  office  of 
directors ;  and  therefore  can  grant  no  relief  tliat  is  merely 
incident  to  that  power,  such  as  to  restrain  the  defendants  from 
acting  as  such. 

This  company  are  not  in  the  situation  of  the  Camden  and 
Amboy  Railroad  Company,  as  mentioned  by  Chancellor 
Vroom  in  The  Attorney- General  v.  Stevens,  Saxt.  376.  The 
charter  of  that  company  only  gave  a  corporate  existence  to  it 
when  the  stock  was  duly  subscribed.  In  this  case,  the  sixteen 
persons  named  were  incorporated  from  the  approval  of  the 
act ;  and  upon  the  principles  laid  down  by  the  Chancellor  in 
that  case,  this  court  would  have  no  jurisdiction.  Besides,  here 
ten  of  the  complainants  are  corporators  and  commissioners 
named  in  the  charter.  They  were  a  majority  of  the  sixteen 
commissioners.  It  was  their  duty  to  receive  subscriptions  to 
the  stock.  1'hey  had  control  of  receiving  subscriptions,  and 
deciding  who  were  subscribers.  They  appointed  the  time  and 
place  of  election,  and  the  election  was  to  be  held  and  conducted 
by  them,  or  by  any  three  of  them.  Of  course,  if  all  were  there, 
a  majority  must  control.  The  commissioners,  of  whom  these 
complainants  are  a  majority,  allege  that  they  have  omitted 
and  neglected  to  perform  the  duties  imposed  upon  them  by 
the  act,  and  call  upon  this  court  for  relief.  So  far  as  these 
ten  complainants  are  concerned,  they  are  hardly  in  a  position 
to  ask  relief  through  the  extraordinary  power  of  a  court  of 
equity. 

The  bill  must  be  dismissed,  with  costs. 

Vol.  v.  h 
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Stevens  vs.  The  Paterson  and  Newark  Railroad 
Company. 

1.  An  injunction  will  not  issue  where  the  right  of  the  complainantj 
which  it  is  designed  to  protect,  depends  upon  a  disputed  question  of  law 
about  which  there  may  be  a  doubt  which  has  not  been  settled  by  the  courts 
of  law  of  this  state. 

2.  So  far  at  least  as  incorporeal  rights  are  concerned,  it  has  been  deter- 
mined in  this  state,  that  an  injunction  cannot  issue  to  prevent  the  lands  in 
which  these  rights  exist  from  being  taken  by  a  corporation,  for  public  use, 
without  compensation  being  first  made. 

3.  Whether  the  owner  of  land  along  the  shore  on  tide  waters  has  any 
right  in  the  shore  or  the  lands  under  water,  by  reason  of  adjacency,  or  by 
the  provisions  of  the  wharf  act,  is  a  disputed  question,  not  settled  by  the 
courts  of  law  in  this  state,  and  an  injunction  will  not  be  granted  to  protect 
the  shore  owners  in  such  rights.* 


On  rule  to  show  cause  why  an  injunction  should  not  issue  to 
restrain  the  defendants  from  building  their  road  on  the  shore 
of  the  Passaic  river,  where  the  tide  ebbs  and  flows  in  front 
of  the  complainant's  lands,  until  compensation  has  been  made 
in  the  manner  provided  by  law. 

Mr.  G.  N.  Abeel  (with  whom  was  Mr'.  McCarter,)  for  com- 
plainant. 

Riparian  owners  on  navigable  streams  have  vested  rights 
in  their  adjoining  waters,  of  which  they  cannot  be  deprived 
without  compensation.  These  rights  are  towing,  landing, 
lading,  and  unlading,  right  of  way  to  shore,  to  draw  nets, 
erecting  fishing  huts,  fishery,  ferry.  Gough  v.  Bell,  3  Zab. 
624. 

These  rights  are  recognized  by  a  court  of  law,  and  are 
consequently  ascertained  at  law.  These  rights  are  also  as- 
certained by  the  "  wharf  act,"  which  is  simply  declaratory  of 
the  common  law.  State  v.  Broion,  3  Duicher  33.  These 
rights  are  recognized  by  the  Chancellor,  in  Stockham  v. 
Browning,  3  C.  E.  Green  390,  and  will  be  protected  in 
equity. 

The  case  of  Prudd.en  v.  The  Morris  and  Essex  R.  Co., 
(Court  of  Errors,  February  Term,  1869,)  does  not  militate 

*  See  Stevens  v.  Paterson  &  New.  B.  Co.,  5  Vr.  532 ;  where  Court  of 
Errors  held  that  the  shore  owner  had  no  such  right,  which  could  not  be 
tj>ken  without  compensation. 
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against  this  position.  In  that  case,  the  right  of  complainant 
was  entirely  in  doubt ;  in  this  case,  not  at  all.  Legislative 
acts  throw  no  doubt  upon  principles  recognized  by  the 
courts. 

The  Paterson  and  Newark  Railroad  Company  have  a  rule 
laid  down  in  their  charter  for  acquiring  right  of  way,  and 
especially  as  to  the  rights  of  shore  owners,  which  are  recog- 
nized by  section  two  of  supplement  to  their  charter,  approved 
February  22d,  1866. 

The  railroad  company  cannot  claim  to  take  any  of  the  rights 
of  the  state  in  the  shore,  without  grant  set  out  in  express 
terms. 

The  charter  must  be  construed  in  favor  of  the  state.  Key- 
port  Steamboat  Co.  v.  Farmers  Transportation  Co.,  3  C.  E. 
Gi'een  13. 

The  riparian  act  of  1869,  applies  only  to  Hudson  river 
and  Kill  von  Kull,  and  is  no  precedent  in  collateral  questions 
for  courts,  as  it  has  not  been  adjudicated,  and  may  be  uncon- 
stitutional. 

This  case  comes  within  the  injunction  power  of  the  Court 
of  Chancery.  Bonaparte  v.  C.  &  A.  R.  Co.,  1  Bald.  205. 
The  defendants  admit  that  they  propose  to  build  a  structure 
of  piles  several  feet  above  the  level  of  the  surface,  on  the 
shore  along  Stevens'  entire  front,  and  to  lay  railroad  tracks 
thereon.  This  will  entirely  cut  off  Stevens  from  the  use  of 
his  water  front,  which  use  is  a  most  valuable  privilege.  The 
injury  is  continuing  and  irreparable ;  there  is  no  adequate 
remedy  at  law  ;  the  act  of  the  railroad  company  is  a  wanton 
-attack  on  private  rights,  and  should  be  enjoined. 

Mr.  Keasbey  and  Mr.  Parker,  for  defendants. 

The  Chancellor. 

The  defendants,  by  their  charter  and  its  supplements,  are 
authorized  "  to  lay  out  and  construct  and  run  their  railroad 
along  the  Passaic  river,  from  the  village  of  Belleville  to  any 
point  in  the  city  of  Newark,  at  or  near  Governeur  street, 
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and  to  acquire  the  rights  of  the  sliore  owners  in  the  manner 
prescribed  in  the  charter  in  otlier  cases."  The  complainant 
owned  a  lot  of  land  fronting  on  the  Passaic  river  between 
Belleville  and  Newark,  being  a  part  of  the  river  where  the 
tide  ebbs  and  flows.  The  defendants  laid  out  their  road  on 
the  shore,  or  space  between  high  and  low  water,  in  front  of 
complainant's  lands ;  and  they  intend  to  construct  their  road 
over  that  part  of  the  shore,  without  making  any  compensa- 
tion for  it. 

There  are  two  questions :  One  whether  the  complainant 
has  any  settled  definite  right  in  this  shore,  such  as  entitles  him 
to  protection  ;  and  the  other,  whether  the  injury  is  of  such 
irreparable  character  as  to  entitle  him  to  the  interference  of 
this  court  by  injunction. 

The  complainant,  as  shore  owner,  is  by  the  wharf  act,  en- 
titled to  reclaim  the  shore  in  front  of  his  lands  ;  and  when 
reclaimed,  to  appropriate  it  to  his  own  use.  This  right  is 
vested  in  him  absolutely,  and  without  condition.  It  does 
not,  like  the  right  to  reclaim  beyond  ordinary  low  water, 
require  a  license  for  its  exercise.  This  right,  so  granted  by 
law  to  every  shore  owner,  is,  in  my  opinion,  property;  it  is 
an  easement  in  the  land  of  another,  an  incorporeal  heredita- 
ment like  the  right  of  way  or  of  common,  or  the  right  to 
back  water,  or  to  dig  turf,  or  to  dig  ore;  and  if  such,  it  is 
under  the  protection  of  the  constitution,  so  that  it  cannot  be 
taken  by  any  one  but  the  state,  without  being  first  paid  for. 
The  title  of  the  land  is,  by  this  act,  left  in  the  state  until 
reclaimed,  and  then  by  force  of  the  words  "  it  shall  be  lawful 
to  appropriate  the  same  to  his  own  exclusive  use,"  it  becomes 
vested  in  the  shore  owner.  The  object  of  this  act  was  to 
settle  the  questions  which  had  arisen  as  to  the  right  of  own- 
ers of  lands  upon  tide  waters,  to  the  shore  in  front  of  them. 
The  courts,  in  the  case  of  Gough  v.  Bell,  then  in  litigation, 
determined  that,  by  a  local,  settled  common  law,  such  shore 
owner  might  reclaim  the  shore  and  lands  under  water  in 
front  of  his  lands,  if  he  did  not  obstruct  navigation,  and  was 
not  interfered  with  or  prevented  by  the  state  while  doing  it ;, 
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and  that  the  shore  and  laud  under  water  when  so  filled  in 
belonged  to  the  shore  owner;  and  that  the  state  could  grant 
no  title  in  them.  This  was  the  point  of  tiie  case ;  the  de- 
fendant justified  under  a  grant  from  the  state,  of  lands  so 
filled  in  previous  to  the  grant,  and  the  courts  held  the  grant 
void.  But  it  was  also  determined,  that  until  such  filling  in 
or  reclaiming,  the  title  to  the  shore  and  lands  under  water 
was  in  the  state.  This  part  of  the  decision  was  contrary  to 
the  general  impression  among  lawyers,  conveyancers,  and 
land  owners ;  the  common  opinion  was,  that  the  shore  owner 
held  the  title  to  low  water.  The  act  went  further  than  the 
decision  of  the  courts  in  two  respects  :  First.  It  gave  to  the 
shore  owner  the  absolute,  unqualified  right  to  fill  in  to  low 
water  line  without  the  condition,  if  the  state  did  not  inter- 
fere to  prevent  him.  Second.  It  gave  to  him  the  same  right 
below  low  water  line,  on  condition  that  it  did  not  interfere 
with  navigation,  which  was  first  to  be  ascertained  by  the 
chosen  freeholders  of  the  county,  whose  license  was  neces- 
sary to  the  exercise  of  this  right ;  subject,  also,  to  the  right 
reserved  by  the  act,  for  the  state  to  appropriate  for  public 
use  the  lands  under  water,  as  distinguished  i'rom  the  shore, 
at  any  time  before  they  were  actually  reclaimed. 

By  the  practice  of  courts  of  equity,  as  well  in  England  as 
in  this  and  other  states,  railroad  companies  and  corporations 
of  like  character  have  been  restrained  from  taking  the  lands 
or  property  of  individuals  until  they  had  first  acquired  title 
or  paid  compensation,  when  that  was  required  either  by  the 
charter  or  by  constitutional  provision.  This  doctrine  was 
first  introduced  in  New  Jersey  in  the  case  of  Bonaparte  v. 
The  Camden  and  Amboy  R.  Co.,  in  the  Circuit  Court  of 
the  United  States.  Baldwin's  B.  205.  The  court  there  said  : 
"that  the  complainant  may  recover  damages  at  law,  is  no 
answer  to  the  application  for  an  injunction  against  the  per- 
manent appropriation  of  his  property  for  the  road  under  a 
claim  of  right;  this  is  deemed  an  irreparable  injury  for  which 
the  law  can  give  no  adequate  remedy,  or  none  equal  to  that 
which  is  given  in  equity,  and  is  an  acknowledged  ground  for 
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its  interference."  The  position  is  taken,  that  the  law  doea 
not  leave  the  owner  to  seek  his  remedy  for  property  already 
appropriated  and  seized,  but  has  prescribed  tlie  terms  on 
which  alone  it  can  be  taken.  Upon  this  doctrine,  the  prac- 
tice has  been  to  require  no  other  irreparable  injury  to  be 
shown  as  the  ground  of  an  injunction.  In  most  cases  of  this 
nature  the  injury  is  not  irreparable  in  any  other  sense. 
Taking  or  removing  an  old  homestead  may  be,  in  many  cases, 
an  irreparable  injury  in  fact.  But  this  the  law  gives  author- 
ity to  do,  and  equity  can  give  no  protection  against  an 
act  authorized  by  law.  Taking  the  land  thus  authorized  ta 
be  taken,  without  compensation  first  made,  is  not  literally  an 
irreparable  injury.  The  only  wrong  is  the  want  of  pay- 
ment. If  the  value  or  damage  is  $10,000,  that  amount  can 
be  recovered  at  law,  and  the  injury  will  be  repaired.  If 
courts  proceed  on  the  ground  that  taking  property  without 
compensation,  and  compelling  the  owner  to  pursue  the  wrong 
doer  and  litigate  with  him  for  the  value,  is  a  wrong  of  the- 
kind  which  equity  will  prevent  by  injunction;  then,  in  such 
cases,  the  small  value  of  the  property  taken,  or  the  small 
amount  of  the  injury  done,  is  of  no  consequence.  In  fact, 
when  the  amount  is  so  small  as  not  to  equal  the  expense 
above  taxable  costs  incurred  in  recovering  it,  the  evil  is 
greater  and  would  more  require  protection.  It  is  on  this 
principle  that  the  right  to  injunction  in  such  cases  was  sup- 
posed to  exist,  and  the  injury  put  upon  the  same  footing  as 
those  which  were  actually  irreparable.  So  in  cases  of  waste 
or  clear  nuisance,  as  in  flowing  back  water,  an  injunction  Is 
the  proper  remedy,  although  in  almost  every  case  there  is  a 
remedy  at  law  to  recover  for  each  injury  as  it  occurs — dam- 
ages easily  measured  in  money. 

But  it  is  urged  on  part  of  the  defendants,  that  principles 
by  which  this  court  must  be  governed  in  the  granting  of  in- 
junctions, have  been  established  by  the  Court  of  Appeals  in 
the  decision  in  the  recent  cases  of  The  Morris  and  Essex  R. 
Co.  V.  The  Attorney-General,  and  Pi-udden*  (March  Term, 
1869);  which,  if  they  do  not  abrogate  the  rules  so  acted 

*Eeported  post  p.  530. 
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on,  greatly  qualify  them,  and  will  take  this  case  out  of  their 
operation.  As  the  decisions  of  that  court  necessarily  settle 
the  law,  and  the  practice  of  this  court  mu.st  be  corrected 
when  wrong,  and  be  entirely  controlled  by  that;  and  as  in 
those  cases  questions  involved  in  this  were  discussed  and 
decided  ;  they  must  receive  careful  attention. 

The  first  of  those  cases  was  an  information  and  bill  com- 
bined. The  relators  and  complainants  were  the  owners  of 
lots  on  a  street  in  which  the  defendants  were  laying  a  second 
track  of  their  road,  which  is  a  railroad  operated  by  steam. 
The  relators  derived  their  title  from  the  owner  of  a  large 
tract,  who  had  laid  it  out  in  blocks  and  streets  on  maps,  and 
also  by  staking  out  and  opening  the  street  in  question,  on  the 
ground.  After  this,  he  conveyed  these  lots  of  the  relators, 
by  deeds  which  bounded  them  on  the  street  so  mapped  and 
opened.  This  street  had  been  opened  and  used  for  more  than 
thirty  years,  except  so  far  as  occupied  by  a  single  track  of  the 
defendant's  road,  which  had  been  there  for  twenty  years  of 
the  time.  After  the  dedication  a  public  highway  had  been 
laid  out  by  an  act  of  the  legislature,  one  portion  of  which 
was  upon  a  part  of  this  street,  being  the  part  in  front  of  the 
lots  of  the  complainants ;  which  highway,  except  in  that  part, 
was  a  different  road  from  the  street,  and  was  a  main  thorough- 
fare for  distant  trade.  This  highway,  including  the  part 
which  coincided  with  the  street,  was  vacated  some  years 
after  the  dedication  and  opening  of  the  street  and  the  con- 
veyance of  the  lots.  After  this  vacation  the  street,  except 
the  part  occupied  by  the  defendant's  track,  had  been  used  by 
the  public  as  a  highway  for  over  twenty  years.  The  Chan- 
cellor held,  that  such  laying  out  and  opening  of  streets,  and 
sale  of  lots  bounded  on  them,  dedicated  them  to  the  pur- 
chaser and  public,  as  streets.  This  had  been  decided  and 
settled  by  the  courts  of  the  state,  and  was  not  an  open  ques- 
tion. He  further  held,  that  if  a  road  laid  out  for  one  object 
passed  over  and  along  another  road,  previously  laid  out  or 
dedicated  for  another  object,  for  part  of  its  course,  and  the 
road  secondly  laid  out  was  vacated,  that  such  vacation  did 
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not  vacate  the  first  road  in  the  part  where  the  two  coincided, 
but  that  such  part  remained  a  public  highway,  as  necessary 
to  constitute  the  whole  road  first  laid  out,  which  was  not  in- 
tended as  a  whole  to  be  vacated.  This  question  had  never 
been  settled  and  decided  by  the  courts  of  law  in  New  Jersey, 
and  was  debatable.  He  also  held,  that  the  purchaser  of  lots 
on  a  street  so  laid  out,  had  a  right  of  way  over  the  street  so 
laid  out,  on  which  his  lot  was  bounded  in  the  deed,  for  its 
whole  width  at  least  to  the  next  adjoining  street  on  each 
side ;  and  that  if  the  public  had  accepted  the  dedication  by 
laying  out  a  highway  over  it,  and  then  vacated  that  highway, 
still  the  right  of  the  purchaser  to  a  way  over  the  street  so 
dedicated  remained  as  a  right  of  property.  This  was  an 
unsettled  question  never  decided  by  the  courts  of  New  Jer- 
sey, and  was  one  of  the  grounds  on  which  the  injunction  was 
based. 

The  Court  of  Appeals  held,  that  wherever  the  right  or  title 
upon  which  an  injunction  was  based  depended  upon  a  prin- 
ciple of  law  not  settled  or  determined  in  this  state,  and 
which  was  proper  to  be  settled  by  the  courts  of  law,  an  in- 
junction ought  not  to  issue  until  the  question  was  so  settled 
and  determined;  and  that  it  would  not  on  appeal,  pause  to 
consider  whether  such  question  had  been  correctly  deter- 
mined by  this  court,  but  would  reverse  the  order  because 
made  on  principles  before  undecided,  without  regard  to  their 
soundness.  They  declare  that  "  it  is  unnecessary  to  express 
any  opinion  upon  those  questions,"  and  the  order  was  reversed 
without  any  examination  of  the  principles  on  which  the  right 
was  based.  This  determines  that  a  court  of  equity  must  not 
grant  an  injunction  in  cases  when  the  principle  of  law  on 
which  it  depends  is  disputed,  and  has  not  been  settled  in  this 
state.  This,  perhaps,  is  no  new  rule,  but  a  more  definite  and 
strict  application  of  the  rule  long  established  in  courts  of 
equity,  that  where  the  right  of  the  complainant  is  doubtful, 
an  injunction  should  not  be  granted  until  that  right  was 
established  at  law.  The  error  into  which  the  Chancellor  had 
fallen  in  that  case,  was  in  assuming  that  when  the  facts  were 


MAY  TERM,  1869.  133 

Stevens  v.  The  Paterson  and  Newark  Kailroad  Co. 

not  disputed,  and  the  law  seemed  clear  to  him,  the  right  was 
not  doubtful,  although  the  legal  question  had  never  been 
settled  and  decided  in  the  courts  of  law,  and  might  admit 
of  doubt.  I  think  that  it  is  right  to  assume  that  the  deci- 
sion was  on  this  ground  alone;  for  although  something  was 
said  about  the  power  of  courts  of  equity  to  grant  injunctions 
on  information  where  an  indictment  will  lie,  and  the  circum- 
stance that  no  very  great  or  important  inconvenience  to  the* 
public  was  averred  or  proved,  and  it  was  remarked  that  the 
bill  was  defective  in  joining  complainants  whose  interests 
were  distinct,  and  that  the  injury  to  the  public,  by  delaying 
the  construction  of  works  important  to  travel,  should  pre- 
vent interference  without  strong  reasons  for  it;  yet  the 
former  decisions  in  that  court  will  prevent  an  implication  that 
it  was  upon  these  grounds,  where  it  is  not  so  expressly  de- 
clared, and  those  decisions  are  not  adverted  to  and  overruled. 
In  the  case  of"  the  Attorney- General  v.  The  Paterson  and 
Hudson  River  R.  Co.,  1  Stockt.  526,  on  an  information 
filed  at  the  relation  of  two  persons  who  were  also  complain- 
ants in  the  bill,  and  whose  interests  were  separate,  to  stop 
the  construction  of  a  bridge,  part  of  one  of  the  oldest  and 
most  important  railroads  in  the  state,  the  Court  of  Appeals, 
reversing  the  decision  of  the  Chancellor,  ordered  an  iiij unc- 
tion to  stay  the  building  of  the  bridge,  which,  if  unauthor- 
ized, was  an  indictable  nuisance,  until  it  was  determined 
whether  it  was  being  built  in  the  position  authorized  by  the 
charter.  And  in  the  case  of  TAe  Attorney- General  v.  The 
Newark  Plank  Road  and  Ferry  Co.,  1  Stockt.  754,  upon 
an  information  in  which  several  persons  with  distinct  inter- 
ests were  joined  as  complainants,  and  the  injury  complained 
of  was  projecting  piers  into  the  Passaic  further  than  author- 
ized by  the  charter,  clearly  an  indictable  nuisance:  and  when 
the  question  was  the  meaning  of  the  charter,  and  no  great 
or  serious  injury  to  the  public  by  the  extension  was  alleged 
or  proved,  tlie  Court  of  Appeals  unanimously  affirmed  the 
decree  of  Chancellor  Halsted  granting  an  injunction,  which 
had  been  approved  and  acted  upon  by  Chief  Justice  Green, 
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sitting  for  Chancellor  Williamson.  From  these  considera- 
tions, I  think  that  I  cannot  be  mistaken  in  my  conclusion  as 
to  the  ground  on  wliich  the  decision  of'  the  Court  of  Appeals 
was  founded. 

In  one  of  these  two  Morris  and  Essex  Railroad  appeals 
before  mentioned,  the  information  was  for  the  obstruction  of 
a  public  street  as  a  public  nuisance;  and  in  the  other,  tiie 
bill  complained  of  taking  and  occupying,  without  compen- 
sation, lands  over  which  the  complainant  claimed  he  had  a 
right  of  way  by  the  dedication,  distinct  from  the  right  of 
the  public,  and  also  because  the  obstruction  in  the  highway 
would  inflict  upon  him  an  injury  different  from  that  suffered 
by  the  rest  of  the  public.  The  opinion  of  the  court,  as  de- 
livered by  Justice  Depue,  applies  to  these  cases  the  rule, 
"that  an  injunction  ought  not  to  be  granted  when  the  ben- 
efit secured  by  it  to  one  party  is  but  of  little  importance, 
while  it  will  operate  oppressively,  and  to  the  great  annoy- 
ance and  injury  of  the  other  party,  unless  the  wrong  com- 
plained of  is  so  wanton  and  unprovoked  as  to  deprive  the 
wrong-doer  of  the  benefit  of  any  consideration  as  to  its  in- 
jurious consequences ;"  and,  also,  declares  "  that  the  complain- 
ant, for  the  contingent  and  consequential  damages  which  he 
may  suffer  from  any  interference  with  his  property,  has  the 
remedy  by  action  at  law  whenever,  and  so  often  as  loas  or 
damage  accrues,  and  if  the  use  of  the  railroad  in  front  of 
his  house  becomes  a  nuisance,  or  the  aggression  proves  to 
be  a  permanent  injury,  without  an  adequate  remedy  at  law, 
then  the  court  will  be  competent  to  administer  equitable 
relief  by  injunction  to  prevent  its  continuance,  or  for  its 
removal."  So  far,  therefore,  at  least,  as  incorporeal  property, 
or  rights,  or  easements,  are  concerned,  it  determines  that  an 
injunction  cannot  issue  to  prevent  the  land  on  which  these 
rights  exist  from  being  taken  and  the  rights  themselves  de- 
stroyed, without  compensation  first  made,  but  the  party  ag- 
grieved must  first  resort  to  his  remedy  at  law. 

The  ruling  of  the  court  in  Drake  v.  The  Hudson  River 
a.    Co.,    7    Barb.    508,  that    "a  strong   case  must  be  pre- 
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seiited,  and  the  impending  damage  must  be  imminent  and 
impressive  to  justify  the  issuing  of  an  injunction  as  a  pre- 
cautionary and  a  preventive  remedy/'  is  quoted  with  approba- 
tion, and  a})plies  to  these  cases. 

Tiiese  rules,  so  established  as  the  law  of  this  court,  as 
regards  the  rights  infringed,  and  the  nature  and  extent  of 
the  injury  requisite  to  authorize  an  injunction,  if  either  of 
them  apply  to  this  case,  as  contended  by  the  counsel  of  the 
defendants,  must  control  it,  and  prohibit  the  issuing  of  any 
injunction. 

I  am  of  opinion  that  they  do  apply.  In  the  first  place, 
the  title  of  the  complainant  depends  upon  his  right  as  shore 
owner  by  reason  of  adjacency,  and  his  right  under  the 
wharf  act.  Neither  of  these  have  been  settled  or  adjudicated 
by  the  courts  of  law  in  this  state,  and  both  are  to  a  certain 
extent  disputed  and  doubted ;  for  I  do  not  infer  that  the 
Court  of  Appeals  intended  to  hold  that  a  right  depending 
upon  a  question  of  law  not  actually  decided  in  the  courts,  if 
there  was  no  real  doubt  or  dispute  about  it,  could  not  be 
protected  by  injunction. 

These  questions  are  both  considered  as  doubtful  by  many 
in  such  manner  that  this  court  must  notice  it,  and  neither 
has  been  adjudicated  by  the  courts  of  law  in  this  state. 

As  to  the  right  of  adjacency.  Although  in  the  noted  case 
of  Bell  V.  Gough,  3  Zab.  624,  several  of  the  judges,  in  their 
opinions,  held  such  right  to  exist,  yet  a  majority  of  those 
whose  voice  decided  the  cause  expressed  no  opinion  on  the 
subject,  and  as  the  question  was  not  necessary  (o  the  de- 
cision, these  opinions,  though  not  dissented  from,  do  not  alter 
the  law.  And  tiie  0{)inion  delivered  in  this  court,  in  the  case 
of  The  Keyport  Steamboat  Co.  v.  The  Farmers  Transporta- 
tion Co.,  3  C.  E.  Green  13,  in  reviewing  those  opinions  for  an- 
other purpose,  expressly  declares  that  the  decision  in  that 
case  does  not  determine  the  question;  and  the  Chief  Justice 
in  this  last  case,  in  the  Court  of  Appeals,  Ibid.  516,  avoids 
expressing  any  opinion  upon  it.  In  Gould  v.  The  Hudson 
River  R.   Co.,  2  Selden  522,  the  Court  of  Errors  held  that 
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the  shore  owner  had  no  such  right.  I  think  that  this  may 
be  fairly  considered  a  doubtful  question  of  law  not  settled  in 
this  state. 

The  right  of  the  complainant  in  the  shore,  by  virtue  of  the 
wharf  act,  although  by  many  it  may  be  considered  beyond 
question  upon  established  principles  of  law,  and  although  it 
seems  so  to  me,  yet  is  doubted  by  some,  and  depends  upon 
a  question  that  has  not  yet  been  settled  or  passed  upon  by 
the  courts  of  law  in  this  state.  The  recent  act  of  the  legis- 
lature concerning  riparian  rights  in  the  bay  of  New  York, 
approved  March  30th,  1869,  was  produced  and  relied  on  by 
the  defendant  to  show  that  this  right  was  questioned  by  the 
legislature,  and  it  sustains  the  })Osition.  For  although  the 
thirteenth  section  provides  a  way  in  which  the  shore  owner 
may  have  compensation  for  his  rights  in  the  shore,  it  is  qual- 
ified by  the  addition  of  the  words  "  if  any  he  have,"  to  these 
rights  wherever  mentioned;  showing  plainly  that  the  legis- 
lature considered  it  doubtful  if  there  were  any  such  rights. 
The  third  section  repeals  the  wharf  act  as  to  the  tide  waters 
on  the  Hudson  and  bay  of  New  York,  and  declares  that  no 
person  shall  fill  in  the  lands  under  water  there,  without  a 
grant  from  the  commissioners.  Had  the  legislature  consid- 
ered that  any  right  had,  by  virtue  of  the  wharf  act,  become 
vested  in  the  shore  owners,  they  would  not  have  attempted 
thus  to  divest  it ;  for  it  would  be  beyond  their  power,  as  much 
as  the  rights  to  the  minerals  below  the  surface  of  his  land, 
and  to  occupy  exclusively  the  space  above  it  usque  ad  caelum, 
are  beyond  legislative  control,  being  vested  in  the  owner  as 
incidents  and  appurtenances  of  the  soil ;  and  the  exclusive 
right  to  fill  in  and  appropriate  the  shore  if  once  vested  in 
the  shore  owner  by  general  law,  whether  customary  or  stat- 
utory, would  be,  like  these,  beyond  the  control  of  any  general 
law  limiting  or  taking  away  the  right. 

The  eighth  section  goes  still  farther,  and  directs  the  shore 
to  be  conveyed  absolutely  to  a  stranger,  if  the  shore  owner 
refuses  to  purchase  it  of  the  state ;  and  this,  not  for  any  public 
use  or  purpose,  so  as  to  bring  it  within  the  power  of  eminent 
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domain,  but  the  conveyance  is  authorized  for  private  pur- 
poses solely.  The  provisions  of  the  thirteenth  section  only 
show  that  the  legislature  had  some  doubt  as  to  the  right  to 
exclude  the  shore  owner  from  the  shore  and  lands  under 
water  in  front  of  him.  The  provision  in  tiie  defendants' 
charter,  giving  to  the  defendants  power  to  acquire  the  rights 
of  the  shore  owner,  does  not,  as  contended  by  the  complain- 
ant, recognize  this  right,  but  provides  for  extinguishing  it,  if 
it  shall  be  found  necessary ;  it  gives  the  power  by  way  of 
precaution. 

When  it  thus  appears  that  the  law  making  power  of  the 
state  consider  this  right  doubtful  and  unsettled,  it  must  be 
held  so  by  tliis  court ;  and  although  I  may  be  clear  in  my 
own  convictions  of  the  right,  I  am  not  at  liberty  to  grant  an 
injunction  on  that  conviction,  until  the  question  of  law  has 
been  settled  by  the  courts  to  wiiich  it  positively  belongs. 

With  regard  to  the  injury,  it  is  in  no  sense  '  a  strong  case 
of  danger,  imminent  and  impressive."  The  only  irreparable 
injury  is  taking  from  the  complainant  a  right  of  property, 
without  compensation  first  made.  His  land  is  not  taken, 
but  only  an  incorporeal  right ;  and  for  this  injury  to  the 
enjoyment  of  his  property,  he  "  has  his  remedy  by  action  at 
law  as  often  as  loss  or  damage  occurs."  Were  the  right 
clear,  the  injury  is  not  such  as  would  entitle  the  complainant 
to  the  preventive  remedy  by  injunction,  according  to  the  rule 
above  laid  down. 

The  case  of  Stuckham  v.  Browning,  3  C.  E.  Green  390,  is 
urged  on  part  of  the  complainant,  as  establishing  that  the 
right  and  injury  in  this  case  are  sufficient  to  entitle  him  to 
an  injunction.  But  in  that  case  the  defendant  did  not  enter 
on  the  shore  and  lands  in  front  of  the  comjilainant,  by  au- 
thority of  the  state,  the  owner  of  the  fee ;  but  he  claimed 
the  part  so  entered  upon  as  within  his  own  right  under  the 
wharf  act,  and  without  authority  was  preventing  the  com- 
plainant from  using  the  shore  and  water  in  front  of  his  lands. 
This  right  he  had  by  virtue  of  the  wharf  act  beyond  dispute; 
and  the  only  question  there  was,  whether  the  particular  par- 
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eel  of  land  under  water  was  in  front  of  the  complainant  or 
the  defendant.  In  this  case,  if  the  grant  of  the  right  to  run 
the  railroad  along  the  river  means  upon  the  shore,  or  within 
the  boundaries  of  the  river,  which  was  not  disputed  on  the 
argument,  the  state  have,  by  this  grant,  taken  to  that  extent 
from  the  shore  owner  the  right  granted  by  the  wharf  act, 
unless  that  act  confers  a  vested  right  of  property.  The  only 
object  of  the  defendant  in  Stockham  v.  Broioning,  was  to 
claim  his  right  to  the  line  on  which  he  drove  his  piles,  and 
no  public  or  even  private  improvement  or  enterprise  was 
delayed  by  the  injunction.  And  if  the  decision  in  that  case 
contravenes  the  present,  it  is  because  it  was  made  under  the 
same  views  which  governed  this  court  in  the  Morris  and  Es- 
sex railroad  cases,  and  which  have  been  determined  to  be 
erroneous. 

In  the  present  case,  for  anything  that  is  alleged  or  proved, 
the  complainant  may  have  sufficient  access  to  his  lands  by  a 
road  in  the  rear,  or  on  the  side,  as  in  Prudden's  case ;  it 
does  not  appear  that  he  is  cut  off  from  such  access.  And  if 
his  claim  to  the  shore  is  vested,  and  it  is  reclaimed  and  filled 
in  by  the  defendants,  he  may  recover  it  in  ejectment,  cer- 
tainly not  diminished  in  value  by  being  filled  in  to  the  width 
of  the  track ;  and  then  the  defendants  will  be  compelled  to 
take  the  land  by  condemnation,  and  pay  the  value  and  the 
damages.  And  when  his  title  is  settled  at  law,  this  court 
will  have  power  to  protect  him,  if  his  legal  remedy  is  not 
sufficient. 

On  both  grounds,  the  injunction  applied  for  must  be  re- 
fused, but  without  costs.  The  application  was  no  doubt 
made  in  good  faith  ;  the  complainant  may  have  been  misled 
by  the  decision  of  this  court  in  Stockham's  case,  the  late 
judgment  of  the  Court  of  Appeals  not  being  promulgated. 
Besides,  in  the  cases  last  referred  to,  it  is  intimated  that  if 
a  person  having  rights  encourages  another  by  acquiescence, 
although  only  passive  (that  is  by  not  attempting  to  inter- 
fere), to  expend  money,  on  the  assumption  that  such  rights 
will  not  be  asserted,  he  will  not  be  permitted  to  assert  them 
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in  a  court  of  equity  to  defeat  the  expectation  of  those  who 
have  expended  money  on  the  faith  that  such  rights  will  not  be 
exercised ;  and  further,  that  sucli  acquiescence,  even  for  less 
than  twenty  years,  will  extinguish  such  rights  by  estoppel,  not 
only  to  the  extent  to  which  they  have  been  infringed,  but  to 
the  full  extent  claimed  and  intended.  It  was  not  safe  for  the 
complainant  to  trusst  to  anything  to  rebut  such  acquiescence, 
short  of  a  suit  in  some  court  where  the  record  might  remain 
as  enduring  evidence  that  he  did  not  acquiesce.  And  the  only 
suit  which  could  be  brought  before  the  actual  expenditure  of 
money,  is  the  application  for  injunction. 


Roberts  vs.  Birgess  and  wife.* 

1.  Where  a  replication  is  filed,  matter  not  responsive  to  the  bill,  but 
pleaded  by  way  of  confession  and  avoidance,  must  be  proved. 

2.  Decree  will  not  be  opened  for  that  purpose. 

The  bill  in  this  cause  was  filed  to  foreclose  a  mortgage 
given  to  the  complainant  by  the  defendants  upon  lands  in 
the  county  of  Cumberland.  An  answer  was  filed  in  behalf 
of  the  defendant,  Thomas  K.  Birgess,  admitting  the  execu- 
tion of  the  bond  and  mortgage,  but  alleging  that  they  were 
usurious  and  praying  that  the  complainant  might  be  decreed 
to  recover  only  the  amount  actually  loaned  by  him,  without 
interest  or  costs  of  suit.  The  complainant  filed  a  replica- 
tion. No  testimony  was  taken  on  either  side.  The  cause 
Avas  set  down  for  hearing  on  bill,  answer,  and  replication. 
No  one  appeared  at  the  hearing  on  behalf  of  the  defendants, 
and  a  decree  was  made  in  favor  of  the  complainant  for  the 
full  amount  of  his  mortgage,  principal  and  interest,  with 
costs.  Execution  was  issued  on  the  decree,  and  at  this  term 
application  was   made  to  the  court  to  open   the  decree  as 

*CiTED  in  Van  Dyke  v.  Van  Dyke,  11  C.  E.  Gr.  182. 
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having  been  improvidently  made,  and  to  set  aside  the  exe- 
cution. 

Mr.  A.  W.  Cutler,  in  support  of  the  motion. 

Mr.  F.  F.  Westeott,  contra. 

An  answer  is  evidence  for  a  defendant,  only  of  matters 
responsive  to  the  bill.  Wiien  any  thing  is  set  up  in  an  an- 
swer by  way  of  confession  and  avoidance,  and  a  replication 
is  filed,  the  defendant  is  bound  to  prove  it  by  testimony. 
This  answer  confesses  the  execution  of  the  bond  and  mortgage, 
but  endeavors  to  avoid  it  upon  the  ground  of  usury.  Under 
the  rule,  therefore,  the  defendant  must  prove  the  usury,  and 
he  having  failed  to  do  so,  the  complainant  was  entitled  to  his 
decree.  Miller  v.  Wack,  Saxt.  204 ;  Fisler  v.  Porch,  2  Stocki. 
243  ;  Basset  v.  Nosworthy,  2  Lead.  Eq.  Cas.  1 25 ;  Townly 
V.  Sherborne,  3  Lead.  Eq.  Cas.  471 ;  3  Ch'eenl.  on  Ev.,  §  290; 
2  DanieWs  Ch.  Pr.  (ed.  of  1865),  841,  note.  Although,  under 
our  new  law  respecting  usury,  the  defendant  does  not  seek  to 
avoid  the  complainant's  claim  totally,  but  only  partially,  to 
the  extent  of  interest  and  costs ;  yet  what  he  asks  for  is  a  sub- 
stantial avoidance  of  the  complainant's  claim,  and  in  the  nature 
of  a  penalty,  and  the  old  rules  respecting  proof  of  usury 
apply. 

The  Chancellor. 

The  complainant  having  filed  a  replication,  the  defendant 
was  bound  to  prove  the  usury.  Matter  not  responsive  to  a 
bill,  but  pleaded  by  way  of  confession  and  avoidance,  must  be 
established  by  testimony.  The  motion  to  open  the  decree 
must,  therefore,  be  denied  with  costs. 
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Blauvelt  vs.  Ackerman  and  others.* 

1.  Though  a  bill  may  be  dismissed  for  want  of  equity,  the  court  will  not 
make  such  an  order  without  argument  and  examination,  though  the  master 
may,  from  his  view  of  the  evidence,  recommend  in  his  report  that  course 
to  be  taken. 

2.  A  trustee  cannot,  either  directly  or  indirectly,  become  the  purchaser 
of  property  held  by  himself  in  trust,  at  or  by  means  of  his  own  sale.  The 
property  after  such  sale  remains,  as  before,  vested  in  the  trustee. 

3.  If  a  trustee  exchanges  trust  property  for  other  real  estate,  and  takes 
the  title  thereto  in  his  own  name,  such  property  so  acquired  will  be  con- 
sidered trust  property  to  the  extent  of  the  vahie  of  the  trust  property  ex- 
changed therefor.  And  if  no  deed  has  been  made  by  the  trustee,  and  the 
trust  property  is  afterwards  forfeited  and  given  back  for  breach  of  condi- 
tions, to  the  trustee,  that  will  enure  to  the  benefit  of  tlie  trust  fund,  not  of 
the  trustee. 

4.  If  a  trustee  deals  with  trust  property  as  his  own,  he  takes  upon  him- 
self all  the  risk  and  responsibility,  without  the  right  or  prospect  of  personal 
benefit,  for  he  must  be  liable  for  the  value  of  the  trust  property  and  all 
that  is  gained  by  it. 

5.  Where  the  master's  report  is  in  a  great  measure  based  on  erroneous 
views  witli  regard  to  some  important  matters  referred  to  him,  it  will  be 
referred  anew,  so  that  the  report  may  be  in  conformity  with  the  views  of 
the  court. 

Mr.  Ransom,  for  complainant. 

Mr.  Oilchnst,  for  defendants. 

s 

This  cause  was  argued  before  the  Hon.  J.  F.  Randolph, 
one  of  the  masters  of  the  court,  sitting  for  the  Chancellor. 

The  Master.  The  complainant  in  this  case,  finding  himself 
somewhat  embarrassed  with  debts  and  law  suits  against  him, 
on  the  28th  of  September,  a.  d.  1848,  made  a  special  assign- 
ment for  the  benefit  of  his  creditors,  under  the  laws  of  the 
state  of  New  York,  where  he  then  resided,  to  John  Ackerman, 
jun.,  then  of  Bergen  county,  in  this  state.  The  whole  of  his 
debts  named  in  the  assignment  and  schedule  amounted  to  a 
little  over  $2000,  the  largest  being  $993.83  due  the  assignee ; 
and  the  debts  due  complainant  are  set  down  in  the  schedule 

*  Cited  in  McKniyht's  E^rs.  v.  Wahh,  9  0.  E.  Gr.  509, 
YOL.  V.  I 
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at  $1975  (including  a  claim  of  $1750  against  Joseph  Swift); 
also  half  the  interest  in  a  certain  tract  of   land  in  James 
City  county,   Virginia,  known  as    the    Russell  tract.      The 
debts  and  assets,  though  seemingly  of  rather  a  small  amount, 
appear  to  have  given  rise  to  much   litigation.     The  present 
suit  was  commenced  in  1867  by  the  complainant,  against  the 
legal  representatives  of  John  Ackerman,  jun.,  deceased,  he 
having  previously  departed  this   life.     A  large  amount  of 
evidence  having    been   taken,  and  this    court,   without   con- 
sidering the  same  or  any  question  thereon,  being  of  opinion 
that  the  complainant  was  entitled  to  have  an  account  of  the 
moneys  which  caiAe  to  the  hands  of  the  said  defendants  from 
the  estate  of  the  said  John  Ackerman,  jun.,  deceased,  and  of 
the  property  of  which  he  died  seized,  both  real  and  personal, 
and  also  to  have  an  account  taken  of  all  moneys  justly  and 
equitably  due  the  complainant  from    the  estate  of   the  said 
John  Ackerman,  jun.,  deceased,  and   from  the  defendants,  at 
the  term  of  July,  1864,  by  a  decretal  order  referred  the  same 
to  one  of  the  masters  of  this  court  to  take  an  account  of  the 
moneys,  property,  real  and  personal,  and  other  assets  of  the 
said  John   Ackerman,  jun.,  deceased,  which  had  come  to  the 
defendants,  or  either  of  them,  or  any  other  person  for  them  ; 
and  also  an  account  of  all  moneys  legally  or  equitably  due 
complainant  from  the  estate  of  said  Ackerman ;  and  also  of 
the  rents,  issues,  and  profits  of  the  houses  and  lots  described 
in  complainant's  bill,  situate  in   Tenth  avenue,  New  York 
city,  received  by  said  Ackerman  in  his  life  time,  and  by  the 
defendants  since  his  death ;  and  also  to  inquire  and  state  to 
the  court  the  value  of  said  houses  and  lots;  and  also  to  take 
an  account  of  all  the  property,  real  and  personal,  located  in 
James  City  county,  in  the  state  of  Virginia,  described  and 
named  in  the  bill,  which  came  to  the  possession  of  said  Acker- 
man and  said  defendants,  by  sale  of  any  portion  thereof,  and 
the  amount  and  value  of  the  rents,  issues,  and  profits  thereof, 
that  accrued  or  came  to  the  said  Ackerman  or  the  said  de- 
fendants ;  and  also  of  all  moneys  received  from  said  property, 
by  sale  or  otherwise,  by  said  defendants ;  and  also  to  inquire 
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and  state  to  the  court  the  value  of  said  real  estate  situate  in 
James  City  county  aforesaid,  and  the  amount  of  money  re- 
ceived by  the  defendants  for  the  same ;  and  also  an  account  of 
the  posts,  rails,  wood,  timber,  coal,  and  other  property,  cut  and 
taken  from  said  James  City  property  by  said  Ackerman  and 
the  defendants ;  the  master  to  make  all  just  allowances  for 
moneys  legally  and  properly  paid  by  said  Ackerman  and 
said  defendants.  A  large  additional  amount  of  evidence  was 
taken  before  the  master,  and  on  the  coming  in  of  the  report, 
in  June,  1868,  the  complainant  filed  a  number  of  exceptions 
to  the  same,  and  the  case  comes  now  before  the  court  on  the 
hearing  of  those  exceptions. 

A  preliminary  question  was  raised  by  defendants'  counsel, 
that  inasmuch  as  the  order  of  reference  did  not  decree  the  com- 
plainant was  entitled  to  relief,  but  simply  that  he  was  entitled 
to  an  account,  and  that  as  the  master  had  reported  generally 
against  the  claim  of  the  complainant,  and  that  the  bill  should 
be  dismissed  for  want  of  equity,  the  case  was  brought  back  to 
this  court  in  the  same  position  it  would  have  been  in  had  the 
question  been  originally  argued  on  bill,  answer,  and  evidence, 
and  the  court  were  of  the  opinion  that  the  equity  of  the  bill 
was  not  sustained,  and  that  the  bill  should  be  dismissed  ac- 
cordingly. No  doubt  but  the  court  may,  on  such  hearing, 
dismiss  the  bill  for  want  of  equity  sustained  by  proof,  as  was 
done  after  argument  in  the  case  of  Campbell  v.  Zabriskie, 
4  Halst.  C.  R.  356,  which  was  sustained  by  the  Court  of 
Appeals,  Ibid.  738.  But  in  the  cause  before  us,  no  argu- 
ment was  had  prior  to  the  interlocutory  decree,  the  clause  of 
being  entitled  to  relief  was  merely  struck  out,  and  the  order 
made  was  a  simple  reference  for  account,  thus  reserving  the 
whole  equity  until  the  coming  in  of  the  report.  And  although 
the  master  reports  his  conclusion  upon  the  evidence  generally 
as  adverse  to  the  complainant,  and  recommends  that  the  bill 
be  dismissed  for  want  of  equity,  yet  as  neither  of  these  sub- 
jects appears  to  have  been  referred  to  the  master,  or  consti- 
tuted a  proper  subject  of  reference,  tne  court  must  be  governed 
by  its  own  opinion,  from  the  evidence. 
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The  principal  difficulties  have  grown  out  of  two  items  iu 
the  credit  side  of  complainant's  schedule,  viz.:  Joseph  Swift 
is  set  down  as  a  debtor  for  $1750,  and  there  is  also  stated  as 
assets  "  half  interest  in  a  certain  tract  of  land  in  James  City- 
county,  Virginia,  known  as  Russell's  tract,  and  now  worked 
by  Joseph  Swift,  above  named."  This  tract  was  purchased 
by  the  complainant  of  Peter  Relyea,  in  January,  1846,  for 
about  $3000,  in  real  estate  situated  in  New  Jersey. 

In  1842,  it  had  been  sold  by  order  of  the  court  in  James 
City  county,  Virginia,  at  vendue,  for  $700,  to  Henry  P. 
Banks,  and  by  him  transferred  to  Relyea  for  $1200,  of  which 
$950  had  been  paid  by  him  when  complainant  purchased. 
By  the  terms  of  sale  under  the  order  of  the  court,  the  deed 
was  not  to  be  made  to  the  purchaser  or  his  assigns  until  the 
purchase  money  was  paid,  and  the  last  payment,  being 
the  balance  of  the  purchase  money,  was  not  paid  by  com- 
plainant, as  assignee  of  Relyea,  till  December  12th,  1848, 
about  three  months  after  his  assignment ;  prior  to  which, 
complainant  had  sold,  but  not  transferred,  one  half  of  his 
interest  to  Joseph  Swift,  who  formed  a  sort  of  partnership 
with  him ;  and  it  is  for  this  half  that  complainant  puts  down 
his  claim  against  Swift  at  $1750,  as  the  consideration  there 
for,  no  part  of  it  having  been  then  paid. 

In  the  winter  of  1848,  Swaft's  claims  were  bought  out  by 
Ackerman  for  $550,  and  a  boat  load  of  coal.  Swift  had  ex- 
pended some  money  on  the  property  whilst  he  was  in  con- 
nection with  Blauvelt,  but  as  the  latter  had  paid  for  the 
whole  property,  and  Swift  had  never  paid  for  any  portion  of 
his  half  to  Blauvelt,  or  had  any  right  assigned  to  him,  the 
money  paid  him  by  Ackerman  was  rather  to  reimburse  him 
for  his  expenditures,  and  to  get  clear  of  him  and  his  claim, 
than  for  his  interest  in  the  property,  which  never,  in  fact, 
passed  from  Blauvelt  to  Swift.  This  being  the  case,  Acker- 
man, as  assignee  of  Blauvelt,  had  no  right  to  pay  Swift  as  a 
debt  $550  in  cash,  when  he  (Swift)  owed  to  Ackerman,  as 
assignee  of  Blauvelt,  $1750  for  the  very  half  of  the  property 
he  was  selling  to  Ackerman  for  cash,  unless  by  way  of  com- 
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promise.  An  assignee  would  have  no  right  so  to  deal  with 
the  rights  of  the  assignor  and  his  creditors.  I  consider  then 
that  after  Swift  was  paid,  and  abandoned  whatever  interest 
he  had  in  tlie  property,  it  obliterated  Blauvelt's  debt  of 
$1750,  and  Swift's  prior  right  in  one  half  the  property  be- 
came vested  as  part  of  Blauvelt's  assets,  in  his  assignee,  for 
the  benefit  of  the  creditors.  The  amount  paid  to  Swift  by 
way  of  compromise  will  of  course  be  a  proper  credit  for  the 
assignee. 

Swift  was  in  the  first  place  secured  his  $550  by  a  note 
and  agreement  for  that  amount  signed  by  Blauvelt  and  John 
Ackerman,  jun.,  assignee,  dated  December  14th,  1848,  which 
-note  was  afterwards  paid  by  Ackerman.  On  the  29th  of 
December,  1849,  a  deed  for  the  Russell  property  was  made 
pursuant  to  the  decree  of  the  court  of  James  City  county, 
l)y  Barlow  and  Hankins,  commissioners,  to  John  Ackerman, 
jun.,  reciting  the  various  assignments  by  Banks  to  Relyea 
and  by  him  to  Blauvelt  and  by  him  to  Ackerman,  and  that 
the  consideration  for  the  same  had  been  fully  paid  in  each 
case.  Prior  to  this  deed,  viz.  on  the  16th  day  of  June,  1849, 
the  property  had  been  sold  by  Ackerman  pursuant  to  adver- 
tisement, at  the  hotel  of.  Peter  Archdeacon,  in  Paterson. 
Only  three  or  four  persons  being  present,  there  was  but  one 
bid,  and  that  by  Archdeacon,  for  $1650,  and  the  property 
was  sold  to  him  according  to  prior  understanding,  and  the 
property  or  bid  was  by  him,  on  the  same  day,  assigned  or 
transferred  to  Ackerman,  for  $25  paid  him  by  Ackerman ; 
and  this  sale  the  master  reports  as  having  extinguished  the 
trust  in  Ackerman,  and  vested  the  property  in  him  free 
from  any  trust  or  encumbrance.  The  object  of  this  sale  was 
manifest.  No  deed  had  as  yet  been  obtained  from  the  Vir- 
ginia court  and  commissioners,  and  the  only  title  which 
Blauvelt  and  his  assignee  had  was  a  mere  assignment  of  the 
bid  and  the  striking  oiF  the  property  to  Banks,  assigned  by 
him  to  Relyea,  and  by  him  to  Blauvelt.  And  as  a  question 
might  arise  in  the  A-^irginia  court  whether  that  and  the  as- 
signment of  Blauvelt  as  an   insolvent  debtor  to  Ackerman 
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would  be  considered  sufficient  to  enable  either  Blauvelt  or 
his  assignee  to  claim  a  deed  from  the  commissioners,  or  to 
make  a  title  without  it,  Mr.  Wadsworth,  the  counsel  for 
Blauvelt  and  his  assignee,  advised  the  sale,  and  stated  that 
it  was  for  the  benefit  of  Blauvelt  and  his  creditors ;  and  the 
affidavit  of  Blauvelt,  made  in  New  York  })efore  a  Virginia 
commissioner,  and  his  testimony,  as  well  as  the  fact  that 
Ackerman  never  charged  himself  with  $1650,  go  to  show 
that  both  Blauvelt  and  Ackerman  took  the  same  view  of  the 
sale. 

It  can  hardly  be  supposed  that  Mr.  Ackerman  intended  in 
this  way  to  have  the  property  fraudulently  conveyed  to  him 
for  his  individual  benefit,  or  that  such  a  conveyance  for  such 
a  purpose  could  be  sanctioned  by  any  court,  either  of  law  or 
equity.  It  is  of  no  consequence  whether  Mr.  Ackerman  or 
any  other  persons  may  or  may  not  have  had  views  looking  to- 
Ackerman's  becoming  the  owner  of  this  property  for  himself, 
for  the  purpose  of  speculation  or  otherwise ;  the  sale  was  ille- 
gal, fraudulent  and  void.  A  trustee  cannot,  either  directly  or 
indirectly,  become  the  purchaser  of  property  held  by  himself 
in  trust,  at  or  by  means  of  his  own  sale.  Executors,  admin- 
istrators, guardians,  or  trustees,  can  never  sell  real  estate  to 
themselves  either  directly  and  openly,  or  secretly  and  cov- 
ertly, through  another  person  employed  for  the  purpose. 
Every  such  sale  is  void.  Den  d.  Obert  v.  Hammell,  3 
Harr.  73;  Whiter  v.  Geroe,  1  Halst.  C.  i?.  319;  Hill  on 
Ttmstees  158-9  and  535  ;  Scott  v.  Gamble,  1  Stockt.  218  ; 
lb.  797. 

The  property,  after  the  sale,  remained  as  before,  vested 
in  Ackerman  as  assignee  of  Blauvelt  for  the  benefit  of  his 
creditors,  and  could  only  be  used  or  sold  for  that  purpose. 

It  appears  by  the  evidence  that  on  the  28th  of  December, 
1849,  Ackerman  entered  into  a  written  agreement  with 
Philip  Schuyler  of  New  York  city,  to  sell  him  the  Russell 
tract  of  land,  with  the  stock  and  utensils  thereon,  for  the  sum 
of  $3200,  of  which  sum  $2239.17  "  being  now  paid  by  con- 
veyance of  certain  property  in   the  city  of  New  York,   as 
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stated  in  said  agreement,"  the  balance  of  $968.31  to  be  se- 
cured by  Schuyler  by  bond  and  mortgage,  payable  before  or 
at  the  expiration  of  three  years,  with  six  per  cent,  interest ; 
the  conveyance  of  the  Virginia  property  to  be  made  to 
Schuyler  on  or  before  August  11th,  1850.  On  the  day  of 
the  agreement,  December  28th,  1849,  Schuyler  and  wife 
conveyed  by  warranty  deed  to  Ackerman,  "  in  consideration 
of  $4000,  the  lot  of  land  and  premises  on  the  east  side  of 
Tenth  avenue,  New  York,  and  about  twenty- five  feet  south- 
erly from  the  southeast  corner  of  Tenth  avenue  and  Twenty- 
seventh  street,"  subject  to  a  mortgage  for  $2000  to  Peter  P. 
Ramsey,  and  another  mortgage  for  $400  to  H.  A.  Lenox, 
both  of  which  were  assumed  by  Ackerman  as  part  of  the 
consideration  for  the  property.  This  deed  is  dated  Decem- 
ber 27th,  1849,  but  as  the  agreement  bears  date  December 
28th,  and  both  instruments  were  executed  before  the  same 
subscribing  witness,  who  also,  as  a  commissioner,  took  the 
acknowledgment  of  the  deed  on  the  28th  of  December,  it  is 
but  reasonable  to  conclude  that  the  deed  was  executed  on 
that  day.  Shortly  after  this  date  Schuyler  went  to  Virginia 
and  took  possession  of  Russell's  tract,  with  the  stock  and  uten- 
sils thereon,  according  to  the  agreement.  Difficulties  after- 
wards arose  as  to  the  New  York  property,  and  judgments 
were  found  open  against  it ;  these  were  adjusted  ;  and  on  the 
26th  of  March,  1850,  Schuyler  endorsed  on  the  original 
agreement,  an  agreement  that  $200.32  were  to  be  added  to 
the  sum  of  $960.83,  making  it  equal  to  $1161.15,  for  which 
Schuyler  was  to  give  a  mortgage.  Both  parties  being  in 
possession,  respectively,  of  the  exchanged  properties,  and 
Schuyler  not  complying  with  the  terms  of  his  agreement, 
either  by  giving  the  mortgage  or  paying  the  interest,  and 
Ackerman  having  paid  off  the  $20C0  mortgage  on  the  New 
York  property,  in  the  fall  of  1853,  (nothing  further  appear- 
ing to  be  proved  in  regard  to  the  $400  mortgage,)  Schuyler 
came  to  New  York  and  agreed  to  give  up  the  Virginia  prop- 
erty. The  witness  says  :  "  Schuyler  did  not  comply  with  his 
agreement,  and  Mr.  Ackerman  had  to  take  the  place  back  ;" 
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but  he  also  retained  tlie  property  conveyed  to  him  in  New 
York.  As  Ackerman  got  the  New  York  property  by  an  ex- 
change of  the  Virginia  property  which  he  held  in  trust  for 
Blauvelt  and  his  creditors,  so  far  as  the  trust  property  con- 
tributed to  the  purchase  of  the  New  York  property,  the 
latter  must  be  considered  as  held  in  trust  by  Ackerman  and 
his  successors  for  Blauvelt  and  his  creditors,  to  the  amount 
of  that  contribution.  And  it  must  be  so,  notwithstanding 
that  ultimately  no  part  of  the  Virginia  property,  except  the 
use  of  it  from  1849  to  1853,  actually  contributed  as  part  of 
the  consideration  or  price  to  the  purchase,  in  consequence  of 
Schuyler's  non-fulfillment  of  his  agreement,  and  his  giving  up 
and  abandoning  the  Virginia  property,  which  was  afterwards 
sold  and  conveyed  by  Ackerman  to  Whitaker  for  ^2100. 
Schuyler  never  had  a  deed,  and  he  did  not  abandon  his  inter- 
est in  that  trust  property  to  Ackerman  as  an  individual  but  as 
a  trustee  ;  otherwise  Ackerman  would  stand  in  the  position  of 
a  trustee,  dealing  and  speculating  witii  trust  property,  and 
making  individual  profit  therefrom.  This  cannot  be  done. 
When  a  trustee  deals  with  trust  property  as  his  own,  he 
takes  upon  himself  all  the  risk  and  responsibility,  without 
the  right  or  prospect  of  personal  benefit;  for  he  must  be 
liable  for  the  value  of  the  trust  property,  and  all  that  is 
gained  by  it.  If  a  trustee  exchanges  trust  property  for 
other  property  of  alleged  equal  value,  and  on  the  receipt 
thereof  he  sells  it  for,  say  $1000  more  than  the  estimated 
value  of  either  property,  the  $1000  does  not  go  to  the 
trustee  but  to  tlie  trust  fund,  and  if  on  the  receipt  he  sold 
it  for  $1000  less  than  tlie  value,  he  must  contribute  the 
$1000  to  the  trust  fund.  A  trustee  has  no  right  to  deal 
with  trust  property  as  his  own,  and  if  he  does,  and  profit 
arises  therefrom,  it  goes  to  the  fund  a.nd  not  to  the  trustee. 
Hill  on  Trudees  534-5.  Trustees  and  their  representatives 
are  chargeable  in  equity,  for  a  breach  of  trust,  whether  they 
derive  benefit  from  it  or  not.  Trustees  are  not  entitled  to 
benefit  themselves  from  the  use  of  trust  property.  Green  v. 
Winter,  1   Johns.  C.  R.  27 ;   Parkist  v.  Alexander,  lb.  394 ; 
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Schieffelin  v.  Stewart,  lb.  620 ;  Brown  v.  Rickets,  4  Johns. 
C.  R.  303 ;  'Evertson  v.  lappen,  5  lb.  497  ;  Haioley  v.  Man- 
cius,  7  76.  174;  Holriclge  v.  Gillespie,  2  76.  30;  Matheios  v. 
Dragaud,  3  Dcss.  25 ;   Trenton  Bank  v.   Woodruff,  1  Greenes 

a  R.  117. 

The  Virginia  property  was  agreed  to  be  sold  to  Schuyler 
for  $3200,  and  the  consideration  in  the  deed  for  the  New 
York  property  was  $4000,  for  which  sum  it  was  afterwards 
sold  by  the  son  and  successor  of  Ackerman.  Ackerman  as- 
sumed and  paid  the  $2000  and  the  interest  and  a  judgment, 
amounting  in  all  to  $2105,  and  also  some  large  amounts  for 
repairs ;  whether  the  $400  mortgage  had  been  previously 
paid  off,  or  was  subsequently  paid  off  by  Ackerman,  does  not 
appear.  He  also  and  his  successor  received  some  $3000  or 
more  for  rents  of  the  New  York  property.  The  aggregate 
payments  by  Mr.  Ackerman  from  his  own  funds,  on  the 
purchase  money  and  on  the  encumbrances  thereon,  must  be 
Mr.  Ackerraan's  proportion  of  the  $4000,  for  which  the 
property  was  sold,  and  the  residue  of  the  said  sum  after  de- 
ducting such  payments  must  belong  to  the  trust  fund  ;  and 
the  net  aggregate  amount  of  the  annual  rents  of  the  New 
York  property  included  in  the  exchange,  after  deducting  all 
necessary  and  proper  expenses  paid  for  putting  and  keeping 
said  j)roperty  in  repair,  payments  for  taxes,  and  ground 
rents  if  any,  and  any  other  proper  and  necessary  expenses 
paid  in  respect  to  said  property,  should  be  the  amount  to  be 
divided  between  the  personal  representatives  of  Ackerman, 
and  the  trust  fund  for  Blauvelt  and  his  creditors  in  the  same 
proportions  as  the  $4000  is  directed  to  be  divided.  Tlie 
amount  for  which  the  property  was  sold  to  Whitaker  is  also 
to  be  included  in  the  trust  fund ;  and  also  there  should  be 
added  thereto  any  moneys  which  may  be  found  due  to  tlie 
assignee  from  the  sale  of  any  wood,  lumber,  rails,  charcoal, 
or  other  personal  property,  on  the  Eussell  property  at  the 
time  of  the  assignment,  or  which  was  afterwards  cut  or 
manufactured  thereon ;  and  also  the  proceeds  of  any  debts 
due  to  Blauvelt  or  his  assignee,  that  came  to  the  hands  of 
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the  said  assignee,  or  which  might,  with  proper  diligence,  have 
come  to  his  hands.  Interest  to  be  calculated  on  either  side  or 
not,  as  the  master  shall  consider  equitable  and  just. 

Without  particularly  examining  the  numerous  exceptions 
taken  to  the  master's  report,  which  report  is  in  a  great 
measure  based  on  the  master's  views  in  regard  to  the  Vir- 
ginia and  New  York  properties ;  and  as  there  is  no  account 
whatever  of  the  wood,  timber,  rails,  charcoal,  cattle,  uten- 
sils and  other  personal  property  on  the  Russell  tract  at  the 
time  of  the  assignment,  or  of  which  the  assignee  became 
possessed,  I  see  no  way  of  rectifying  the  matter  but  by  again 
referring  the  same  to  a  master  to  state  an  account  in  accord- 
ance with  the  views  herein  expressed,  which  is  hereby  accord- 
ingly recommended. 


Atwood  vs.  Impson. 


1.  Where  a  bill  of  sale  for  the  machinery,  tools  and  stock  of  a  brick 
yard,  for  the  nominal  consideration  of  $2500  not  paid,  a  lease  of  the  brick 
yard  for  one  year,  for  the  nominal  consideration  of  $100,  and  an  agree- 
ment, under  seal,  by  which  the  grantee  in  the  bill  of  sale  and  lessee  agreed 
to  carry  on  the  brick  yard,  to  furnish,  besides  the  stock  specified  in  the 
bill  of  sale,  $2000,  and  if  necessary  $2500;  to  furnish  all  labor  necessary 
to  carry  on  the  business,  and  to  employ  the  grantors  at  daily  wages,  fixed  ; 
and  by  which  the  grantee  and  lessee  was  to  receive  a  salary  of  $2000  per 
annum  and  interest  on  moneys  advanced  by  him,  and  when  he  should 
have  received  the  money  due  on  a  mortgage  on  the  property  held  by  him, 
the  cash  he  should  have  advanced  in  the  business  with  interest,  and  his 
said  salary,  or  if  one  of  the  grantors  should  pay  him  those  amounts,  he 
was  to  convey  to  the  grantor  the  chattels  in  the  bill  of  sale,  and  surrender 
the  lease  and  brick  yard  ;  were  all  executed  at  the  same  time ; 

Held — 1.  That  they  must  be  construed  together  as  forming  one  agreement. 
2.  That  they  did  not  constitute  a  mere  chattel  mortgage,  because  there  was 
no  debt  which  they  were  intended  to  secure.  Hence  omission  to  file  them, 
or  make  a  change  of  possession,  did  not  impair  the  right  of  the  grantee. 

2.  Although  a  bill  of  sale  of  chattels  to  one  who  agrees  to  advance  capital 
and  the  chattels,  and  carry  on  business  with  the  capital  and  chattels,  and 
employ  the  grantors  at  fixed  wages,  may  have  been  intended  by  the  latter 
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to  defraud  their  creditors,  yet  if  their  object  was  unknown  to  the  grantee, 
their  fraudulent  iiitent  will  not  affect  him  ;  nor  is  it  sufficient  to  make  such 
transfer  void,  that  it  does  actually  hinder  and  delay  creditors,  if  such  was 
not  the  object  and  intent  of  it. 

3.  Knowledge  by  the  purchaser  that  the  seller  is  embarrassed  and 
largely  in  debt,  and  that,  if  no  one  would  buy  his  goods,  his  creditors 
would  get  their  debts  out  of  them,  will  not  affect  the  validity  of  the  sale, 
provided  the  object  in  purchasing  was  not  to  delay  or  hinder  creditors,  but 
only  to  make  a  good  bargain,  or  to  procure  sometliing  of  which  the  pur- 
chaser was  in  want. 

4.  A  sale,  in  making  which  the  object  of  the  debtor  is  to  hinder,  delay, 
or  in  any  way  put  off  his  creditors,  is  void  if  made  to  any  one  having 
knowledge  of  such  intent ;  and  this  knowledge  need  not  be  by  actual  posi- 
tive information  or  notice,  but  will  be  inferred  from  the  knowledge  by  tlie 
purchaser,  of  facts  and  circumstances  sufficient  to  raise  such  suspicions  as 
should  put  him  on  inquiry. 

5.  A  levy  by  execution  on  partnership  proi>erty  for  the  individual  debt 
of  a  partner,  only  binds  the  partner's  share  of  the  assets  after  partnership 
debts  are  paid.  The  proceeds  of  a  sale  of  chattels  of  a  partnership,  levied 
on  under  such  execution,  were  therefore  applied  to  pay  advances  made  by 
one  holding  a  bill  of  sale  which  formed  part  of  an  agreement  that  he 
would  carry  on  the  business,  made  between  him  and  the  partners  after  the 
levy,  in  preference  to  the  judgment. 

6.  The  general  reputation  in  the  community  where  a  witness  is  known, 
as  to  his  habits  in  respect  to  telling  the  truth,  is  the  only  test  which  the  law 
allows  as  to  character.  If  he  is  a  common  liar,  he  is  not  to  be  believed 
when  under  oath. 

7.  Testimony  by  persons  that  they  have  heard  charges  against  a  witness, 
mostly  as  to  his  character  for  other  matters  beside  truth  and  veracity,  and 
where  it  appears  that  such  charges  were  from  persons  who  referred  to  par- 
ticular transactions,  is  not  evidence  which  the  law  permits  to  affect  the 
credibility  of  the  witness. 


Argued  upon  bill,  answer,  replication,  and  proofs. 
Mr.  Mitchell  and  Mr.  Carpenter,  for  complainant. 

Mr.  F.  F.  Westcott  and  Mr.  J.  T.  Nixon,  for  defendants. 

The  bill  was  filed  by  the  complainant  to  restrain  the 
sheriff  of  Cumberland  county  from  selling  certain  personal 
property  levied  on  by  him  by  virtue  of  executions  issued 
against  the  Impsons,  two  of  the  defendants,  at  the  suit  of 
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the  other  defendants,  who  were  the  creditors  of  the  Inipsons. 
The  complainant  claims  to  iiold  the  property  under  a  bill  of 
sale,  contract,  and  lease,  all  bearing  even  date,  executed  to  him 
by  the  Impsons. 

1.  Although  the  Impsous  are  parties  defendant,  the  real 
and  substantial  issue  is  between  the  complainant,  and  the 
creditors  of  the  Impsons.  These  creditors  aver  that  the  con- 
veyances, under  color  of  which  the  complainant  claims,  were 
void,  as  having  been  made  by  and  between  the  complainant 
and  the  Impsons,  with  the  intent  and  purpose  to  defraud 
them. 

Eli  H.  Impson,  upon  being  called  as  a  witness,  testifies  to 
this,  and  the  circumstances  corroborate  his  testimony.  If 
the  evidence  is  satisfactory,  the  law  is  of  course  clear. 

2.  The  complainant,  in  his  bill,  claims  that  "  the  bill  of  sale, 
lease,  and  agreement,  all  bearing  even  date,  are  to  be  taken 
and  considered  as  one  instrument."  We  accept  the  case  as 
stated  by  him,  and,  interpreting  the  bill  of  sale  by  the  agree- 
ment, maintain  that  it  was  only  intended  to  operate  as  a 
pledge  to  secure  the  complainant  the  repayment  of  moneys, 
by  him  to  be  advanced  to  the  Impsons,  and  hence  simply 
amounted  to  a  chattel  mortgage.  None  of  these  papers  were 
ever  filed  in  the  clerk's  office  of  the  county,  and  the  property 
remained  in  the  possession  of  the  Impsons  after  their  execu- 
tion the  same  as  before ;  they  were  therefore  void,  as  against 
these  creditors,  under  the  act  respecting  chattel  mortgages. 
Nix.  Dig.  528. 

3.  Two  months  prior  to  the  time  of  the  execution  of  the 
bill  of  sale,  executions  against  Eli  H.  Impson,  at  the  suit  of 
Shreve  and  De  Hart,  two  of  these  creditors,  had  been  placed 
in  the  hands  of  the  sheriff  of  Cumberland  county,  who  im- 
mediately levied  upon  almost  all  of  the  goods  mentioned  in 
the  bill  of  sale.  Although  the  property  so  levied  on  was 
the  partnership  property  of  Eli  and  John  Impson,  yet  the 
interest  of  Eli  was  bound  by  the  levy,  and  he  was  incapable 
of  transferring  it  to  the  complainant  by  the  bill  of  sale.     1 
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Parsons  on  Con.  176-179;  Nix.  Big.,  title  Execution,  248, 
§  3 ;  Cole  V.  Davis,  1  Lord  Raym.  724 ;  Lloyd  v.  Wyckoff,  6 
Haht  218;  Caldwell  v.  Fijield,  4  Zah.  150. 

The  Chancellor. 

The  complainant's  bill  is  to  foreclose  a  mortgage,  and  also 
to  restrain  the  sheriif  of  Cumberland  from  selling  as  the 
property  of  the  Impsons,  j^ersonal  property  claimed  by  the 
complainant,  but  which  the  sheriff  had  levied  on,  upon  five 
executions  in  his  hands  in  favor  of  five  other  defendants. 
The  mortgage  has  been  paid  off  and  satisfied  since  the  suit 
was  commenced,  and  the  only  controversy  is  now  between 
the  complainant  and  the  plaintiffs  in  the  five  executions. 
The  complainant  claims  the  property  by  virtue  of  a  bill  of 
sale  from  Eli  H.  Impson  and  John  Impson,  to  whom  it  be- 
longed, as  partners  under  the  name  of  E.  H.  and  J.  Impson ; 
this  bill  of  sale  was  executed,  and  deed  dated,  February  22d, 
1867,  and  is  a  sealed  instrument.  Two  of  tlie  defendants 
claim  upon  judgments  against  Eli  H.  Impson,  on  which  exe- 
cutions were  issued  and  levied  upon  partnership  property, 
in  December,  1866.  Two  claim  under  judgments  in  June, 
I  867,  against  both  partners,  and  one  under  a  judgment  entered 
about  the  same  time  against  Eli  H.  Impson. 

The  creditors  contest  the  validity  of  the  bill  of  sale,  on 
two  grounds — First.  That  it  is  merely  a  mortgage,  and  that 
possession  was  not  delivered  immediately  and  the  mortgage 
was  not  filed,  and  therefore  is  void  against  creditors.  Second. 
That  the  sale  was  made  for  the  purpose  of  delaying  the  cred- 
itors of  the  Impsons,  and  therefore  as  against  them  is  void. 

E.  H.  and  J.  Impson  were  brick  manufacturers,  at  Vine- 
land,  in  Cumberland  county.  On  the  22d  of  February,  1867, 
thisy  executed  a  bill  of  sale  of  all  their  machinery,  tools,  and 
stock  to  the  complainant,  for  the  nominal  consideration  of 
$2500,  which  was  not  paid.  On  the  same  day,  they,  with 
the  wife  of  E.  H.  Impson  who  owned  the  land,  made  a  lease 
of  the  brick  yard  to  complainant  for  one  year,  from  March 
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4th,  1867,  for  the  nominal  consideration  of  $100.  On  the 
same  day,  a  written  agreement  under  seal  was  made  between 
the  complainant  and  E.  H.  and  J.  Impson,  reciting  the  lease 
and  bill  of  sale,  by  which  the  complainant  agreed  to  carry 
on  the  brick  making,  and  run  the  yard  in  his  own  name, 
and  to  advance  besides  the  chattels  in  the  bill  of  sale,  $2000, 
and  if  necessary  $2500  to  carry  it  on,  and  to  furnish  all 
labor  and  materials  necessary  for  the  successful  prosecution 
of  the  business,  to  employ  E.  H.  Impson  as  foreman,  at  the 
wages  of  $2.25  per  day,  and  John  Impson  as  workman,  at 
$2  per  day ;  that  complainant  should  receive  $2000  })er 
annum,  salary,  and  lawful  interest  on  all  money  advanced 
by  liim.  And  when  complainant  should  have  received  from 
said  business  the  amount  due  on  a  mortgage  held  by  him  on 
the  property,  (wiiich  is  the  mortgage  above  mentioned  as 
paid  ofp,)  the  cash  he  should  advance  in  said  business  with 
lawful  interest,  and  his  salary  at  the  rate  stated,  or  if  Eli 
H.  Impson  should  at  any  time  pay  him  those  amounts,  the 
complainant  was  to  convey  to  E.  H.  Impson,  the  chattels  in 
the  bill  of  sale,  and  surrender  the  lease  and  brick  yard  to 
him. 

These  three  documents  were  drawn  to  carry  out  an  agree- 
ment made  between  the  parties,  and  were  executed  at  the 
same  time,  and  therefore  must  be  together  construed  as 
forming  one  agreement.  It  is  clear  that  they  do  not  consti- 
tute a  mere  chattel  mortgage.  There  was  no  debt  or  obliga- 
tion to  pay  any  amount  on  part  of  the  Impsons ;  some  debt 
is  necessary  to  constitute  a  mortgage,  even  if  there  is  no 
legal  obligation  to  pay  it.  The  money  to  be  advanced  here 
was  not  to  be  advanced  to  the  Impsons,  but  to  carry  on  the 
business  to  which  the  complainant  had  bound  himself;  and 
although  a  mortgage  may  be  made  to  secure  future  advances, 
yet  these  advances  must  be  made  to  the  mortgagee,  or  in 
such  manner  that  he  or  some  one  would  be  liable  to  repay 
it;  else  there  is  no  debt  to  secure.  A  unilateral  contract 
to  re-convey  lands  or  goods  upon  payment  of  a  sum  of 
money  is  converted   into  a  mortgage,  where  the  transaction 
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is  merely  a  loan.  But  here  the  contract  is  not  only  that  he 
shall  advance  money  for  the  business,  but  shall  personally 
carry  it  on,  and  provide  all  materials  and  labor,  and  have  a 
salary.  The  intent  was  to  have  not  only  his  money  but  his 
care  and  financial  skill,  and  the  credit  of  his  name ;  a  large 
part  of  the  goods  were  to  be  used  up  and  consumed  in  carry- 
ing on  the  business.  The  transaction  is  very  different  from 
a  mere  loan  of  money,  as  the  complainant  not  only  contrib- 
uted his  labor  and  skill,  but  risked  his  capital  in  a  busine&s 
in  which  success  was  very  uncertain,  and  in  which  he  might 
have  become  involved  in  liabilities  far  beyond  the  amount 
stipulated ;.  liabilities  not  only  for  debts,  which  perhaps  he 
could  control,  but  for  negligence  or  torts  by  himself  and  his 
agents,  which  in  the  present  state  of  the  law,  with  the  lean- 
ing of  courts  and  jurors,  is  no  small  matter.  Few  men 
would  risk  their  capital  and  credit  in  this  way,  without  hav- 
ing personal  control  as  principal  or  partner.  The  wdiole 
agreement  differs  entirely  from  a  mortgage  or  dead  unprc;- 
ductive  pledge  given  to  a  creditor  as  security  for  ultimate 
payment. 

The  next  question  is  whether  this  agreement  was  en- 
tered into  for  the  purpose  of  defrauding  creditors,  with 
the  knowledge  of  the  complainant.  If  that  was  clearly 
the  object  of  the  Impsons,  and  it  was  unknown  to  the 
complainant,  it  will  not  affect  him.  Nor  is  it  sufficient 
to  make  the  transfer  void,  that  it  does  actually  hinder  and 
delay  creditors,  if  such  was  not  the  object  and  intent  of  it. 
The  statute  of  frauds  declares  that  all  grants  and  convey- 
ances devised  and  contrived  of  malice,  fraud,  covin,  collu- 
sion, or  guile,  to  the  end,  purpose,  and  intent  to  delay, 
hinder,  or  defraud  creditors,  shall  be  void.  Many  sales  of 
merchandise,  manufactured  goods,  or  farming  produce,  made 
in  the  ordinary  course  of  business,  may,  and  do  delay  and 
hinder  creditors  who  could  have  levied  on  them  if  retained 
a  few  months  longer,  yet  these  are  not  void.  Nor  would  a 
knowledge  by  the  purchaser,  that  the  seller  is  embarrassed 
and  largely  in  debt,  and  that  if  no  one  would  buy  his  goods, 
his  creditors  would  get  their  debts  out  of  them,  affect  the 
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validity  of  the  sale,  provided  the  object  in  purchasing  was 
not  to  delay  or  hinder  creditors,  but  only  to  make  a  good 
bargain,  or  to  procure  what  the  purchaser  was  in  want  of. 

But  any  sale  in  which  the  object  of  the  debtor  that 
prompts  and  determines  him  to  make  it,  is  to  hinder,  delay, 
or  in  any  way  put  off  his  creditors,  is  void,  if  made  to  any 
one  having  knowledge  of  such  intent;  and  this  knowledge 
need  not  be  by  actual  positive  information  or  notice,  but 
will  be  inferred  from  the  knowledge,  by  the  purchaser,  of 
facts  and  circumstances  sufficient  to  raise  such  suspicions  as  to 
put  him  upon  inquiry. 

The  main  dispute  in  this  cause  is,  as  to  the  fact  whether 
such  was  the  object  of  the  conveyance  to  the  complainant, 
or  whether  he  had  knowledge  of  that  object,  or  of  such  facts 
and  circumstances  from  which  the  law  will  infer  notice  of  it. 
On  this  the  testimony  is  directly  contradictory.  Eli  H. 
Impson  testifies  directly  that  the  conveyance  was  talked 
over,  contrived  and  devised  for  that  special  purpose,  between 
him  and  the  complainant.  The  complainant  distinctly  and 
positively  denies  it.  Both  are  parties  to  the  suit,  and  in- 
terested in  the  result ;  the  complainant  to  secure  his  money, 
Impson  to  pay  his  debts  with  it.  Complainant's  interest  is 
more  direct  and  positive.  Both  are  parties  to  the  alleged 
fraud.  The  complainant  has  both  interest  and  reputation  at 
stake,  impelling  him  to  deny  it.  Impson,  by  testifying  to  it, 
fixes  himself  with  infamy,  and  impairs  his  credit  as  a  wit- 
ness. It  would  be  dangerous  to  allow  a  solemn  written  in- 
strument  to  be  overthrown  for  fraud,  by  the  unsupported 
evidence  of  a  participator  in  that  fraud.  Criminal  courts 
seldom  permit  a  defendant  to  be  convicted  by  the  unsup- 
ported evidence  of  a  participator  in  the  crime  If  the  com- 
plainant, when  competent,  had  not  been  sworn  to  contradict 
him,  that  fact  would  have  supported  the  evidence  strongly. 
He  has  not  that  support ;  his  evidence  stands  alone,  unsup- 
ported by  any  one,  and  contradicted  by  the  complainant. 
The  papers  under  his  hand  and  seal  are  to  be  overcome,  and 
the  burden  of  proof  is  upon  the  defendants.  In  such  case, 
even  if  the  credibility  of  the  complainant  had  been  destroyed 
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by  legal  and  convincing  proof,  as  to  his  general  character 
for  truth  and  veracity,  it  would  be  difficult  to  found  a  decree 
on  such  evidence.  It  would  not  be  difficult,  if  corroborated 
by  surrounding  circumstances,  but  here  it  is  not. 

But  the  proof  of  character  is  both  meagre  and  not  such  as 
the  law  requires.  No  one  witness  swears  that  he  knows  his 
general  character  for  truth  and  veracity.  They  have  heard 
something  against  him,  mostly  as  to  his  character  for  other 
matters,  beside  truth  and  veracity,  and  evidently  have  heard 
them  from  persons  who  referred  to  particular  transactions. 
This  is  not  the  evidence  which  the  law  permits,  or  should 
permit,  to  affect  the  credibility  of  a  witness.  With  many, 
telling  the  truth  is  a  habit  and  a  principle  wfiich  they  adhere 
to  always,  though  they  may  indulge  in  drinking,  swearing, 
gambling,  roystering,  or  making  close  bargains.  With 
others,  lying  is  the  habit  or  principle,  and  if  elevated  to  be 
senators  or  legislators,  or  made  church  members  or  deacons, 
it  does  not  always  reform  them.  The  object  of  the  law  is  to 
show  the  character  of  the  witness  as  to  telling  the  truth  ; 
general  reputation  in  the  community  where  he  is  known,  is 
the  test  and  the  only  test  which  the  law  allows  as  to  char- 
acter. If  he  is  a  common  liar,  he  is  not  to  be  believed  when 
under  oath. 

The  story  of  Atwood  about  the  first  loan  is  an  improbable 
one.  He  gave  up  good  government  securities  yielding  7.30 
per  cent,  interest  for  a  six  per  cent,  loan,  secured  by  a  second 
mortgage  on  doubtful  property,  with  unreliable  collaterals ; 
it  would  impair  my  confidence  in  his  veracity,  if  he  was  not 
supported  by  a  respectable  witness  who  contradicts  Impson, 
and  by  the  fact  that  the  defence  to  the  mortgage  was  aban- 
doned. 

If  Atwood's  character  is  not  affected,  then  as  the  burden 
of  proof  is  upon  the  defendants,  the  fraud  is  not  sufficiently 
proved.  But  E.  M.  Turner,  the  conveyancer,  who  drew  the 
papers,  and  in  whose  office  the  fraud  was  concocted,  accord- 
ing to  Im[)son,  supports  Atwood.  His  office  is  a  room  four- 
teen feet  square,  and  the  parties  were  talking  in  an  ordinary 
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tone  of  voice,  and  Turner  was  present  at  the  time,  and 
joined  in  some  parts  of  the  conversation.  He  did  not  give 
his  constant  attention  and  many  things  may  have  escaped 
him,  but  it  is  hardly  credible  that  he  would  not  have  heard 
and  recollected,  a  deliberately  devised  plan  to  baffle  credit- 
ors, discussed  in  the  manner  that  this  was,  according  to 
Impson.  But  this  is  not  all.  Turner  swears  positively,  that 
the  complainant  inquired  of  Impson  as  to  their  debts,  and 
whether  if  he  went  into  the  business  with  them,  there  would 
be  creditors  to  interfere,  and  Impson  answered  that  their 
debts  were  small,  within  $300  or  $400,  small  matters.  This 
accords  witii  Atwood's  testimony,  and  if  true  is  entirely  in- 
consistent with  the  story  of  Impson,  upon  which  alone  the 
design  to  defraud  creditors  rests. 

The  sale  to  the  complainant  must  then  be  held  valid 
against  the  subsequent  creditors  of  the  firm.  But  the  cred- 
itors who  had  obtained  judgments  against  E.  H.  Impson  be- 
fore the  sale,  had  levied  upon  some  of  the  property.  At 
the  sherifip's  sale,  the  whole  amount  of  sales  above  the  price 
of  the  brick  Avhich  the  complainant  had  manufactured,  was 
$468.66.  If  this  had  all  been  proceeds  of  the  property  in 
the  bill  of  sale  which  had  been  levied  on,  as  Eli  only  owned 
one  seventh,  the  share  for  his  creditors  would  only  be  $66.66. 
But  a  levy  on  partnership  property  for  the  individual  debt 
of  a  partner,  only  binds  his  share  of  the  profits  after  part- 
nership debts  are  paid,  and  partnership  debts  for  double  the 
amount  of  these  proceeds  are  shown  by  judgments.  Be- 
sides it  does  not  appear  what  property  was  sold,  at  the 
sheriff's  sale ;  some  of  that  included  in  the  levies  was  not 
sold.  The  levies  are  very  imperfect,  and  are  not  sufficient 
to  bind  anything  but  the  five  articles  enumerated  in  the  in- 
ventory. Even  did  not  the  partnership  debts,  to  which  this 
property  must  be  appropriated,  swallow  it  up,  there  is  no 
sufficient  proof  on  which  any  part  of  this  money  can  be  de- 
creed to  be  paid  to  the  plaintiSs  in  these  two  judgments  of 
1866. 

The  money  in  the  sheriff's  hands  is  less  than  the  sum  ad- 
vanced by  the  complainant,  and  must  be  paid  to  him. 
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The  National  Bank  of  the  Metropolis  vs.  Spraque 

and  others. 

1.  A  sheriff  or  master  charged  with  the  conduct  of  a  judicial  sale,  has  a 
considerable  latitude  of  discretion  in  prescribing  such  terms  of  sale  as  will 
exclude  puffers  and  fraudulent  bidders,  and  secure  the  confidence  of  real 
purchasers  in  offering  their  bids. 

2.  The  sale  by  a  master  of  an  extensive  hotel  at  a  summer  watering 
place,  of  large  value,  will  not  be  set  aside,  because  a  bidder  was  required, 
before  his  bid  was  accepted,  to  deposit  $5000,  that  being  less  than  the  ten 
per  cent,  required  to  be  paid  by  the  purchaser — the  property  being  so  situ- 
ate as  to  attract  bidders  from  a  distance,  whose  character  and  solvency 
would  be  unknown,  and  the  requirement  being  justified  by  the  fact  that 
a  sale  of  the  property  on  a  previous  day  was  prevented  by  the  inability 
and  refusal  of  the  bidder  to  whom  it  was  struck  off  to  comply  with  the 
conditions;  nor  because,  at  the  adjourned  sale,  the  price  realized  was 
$97,500,  the  bid  at  the  first  sale  at  which  it  was  struck  off  having  been 
$150,000,  it  appearing  that  some  of  the  bidders  at  the  first  sale,  including 
the  one  to  whom  the  property  was  struck  off,  were  puffers,  and  unable  to  pay 
the  ten  per  cent,  to  be  paid  down,  and  that  one,  who,  if  he  was  a  bona  fide 
bidder  at  $130,000  at  the  fiist  sale,  and  could  have  complied,  did  not  bid 
at  the  second  sale. 

3.  The  employment  of  puffers  by  an  owner  of  property  offered  for  sale 
at  auction;  or,  in  the  case  of  a  judicial  sale,  by  creditors,  in  whose  behalf 
property  is  offered,  for  the  purpose  of  increasing  the  price  by  fictitious  bids, 
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is  a  fraud  upon  honest  bidders  ;  and  a  buyer  at  sucli  a  sale  may  be  relieved 
from  his  purchase. 

4.  It  seems  that  the  fact  of  a  puffer  having  bid  at  the  sale  will  not  avoid 
the  sale,  if,  after  the  bid  of  the  puffer,  there  is  a  bid  by  a  real  purchaser 
before  the  bid  at  which  the  property  is  knocked  down  ;  but  that  in  all  cases 
where  the  bid  next  preceding  is  that  of  a  puffer,  the  sale  is  voidable  by  the 
purchaser.  Query.  Whether  it  would  not  be  more  just,  in  all  cases  where 
sham  bidders  are  employed  by  tliose  interested  to  enhance  tlie  price,  to 
hold  that  this  is  a  fraud  upon  purchasei-s,  and  that  the  sale  is  void. 

5.  When  a  bidder,  at  a  master's  sale,  declares  to  the  master  that  he  is  not 
prepared  to  comply  with  the  terms  of  sale,  it  is  not  improper  for  the  mas- 
ter to  refuse  his  application  for  leave  to  withdraw  his  bid,  and  to  direct 
the  property  to  be  struck  off  to  him,  and  thereby  to  compel  him  to  an- 
nounce openly  that  he  cannot  comply. 

6.  It  is  not  unlawful  for  persons  who  wish  to  make  a  joint  purchase  of 
property  about  to  be  offered  at  auction,  to  agree  together  that  they  will 
authorize  one  person  to  bid  for  it  upon  their  joint  account. 

7.  It  is  illegal  for  persons  intending  to  purchase  at  auction,  to  combine 
not  to  bid  against  each  other ;  but  the  rule  is  confined  to  cases  where 
there  is  an  agreement  not  to  bid,  and  does  not  extend  to  cases  where  sev- 
eral persons  join  to  make  a  purchase  for  their  common  benefit,  without  an 
agreement  not  to  compete,  or  to  a  case  where  several  creditors,  no  one  of 
whom  would  be  willing  to  purchase  a  property  of  very  large  value,  unite 
to  purchase. 

8.  The  fact  that  an  agreement  to  make  a  joint  purchase  may  indirectly 
operate  to  prevent  the  parties  from  competing,  is  not  enough  to  render  the 
transaction  unlawful ;  to  have  tliat  effect  it  must  appear  that  the  object  of 
making  the  agreement  was  to  avoid  competition. 

9.  When  personal  property,  such  as  the  furniture  of  a  hotel,  is  to  be  sold 
by  a  receiver,  under  a  decree  of  this  court,  the  question  whether  it  shall  be 
sold  in  bulk  or  by  parcels,  is  within  the  discretion  of  the  officer.  If  his 
discretion  was  fairly  exercised,  the  sale  will  not  be  set  aside  because  the 
court  may  think  that  a  better  price  would  have  been  realized  by  a  different 
mode. 

10.  At  a  judicial  sale,  where  the  value  of  the  articles,  or  a  considerable 
part  of  it,  does  not  consist  in  their  constituting  one  establishment,  and 
where  there  would  be  purchasers  to  bid  on  them  separately,  the  general 
rule  is  to  sell  them  separately.  But  where  their  value,  as  constituting  a 
whole  establishment,  is  greater  than  when  separated,  and  where  the  arti- 
cles, when  separated,  would  not  excite  competition,  it  is  more  advanta- 
geous to  sell  as  a  whole. 

11.  A  sale  by  a  receiver,  of  the  furniture  of  a  hotel,  immediately  after  a 
sale  of  the  land  and  hotel  thereon,  made  in  the  fair  exercise  of  the  receiv- 
er's discretion,  ought  not  to  be  set  aside  because  the  fiirniture  was  not  on> 
view  at  the  time  of  the  sale,  but  was  locked  in  tlie  rooms  of  the  hotel,  it 
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not  appearing  that  any  one  who  desired  to  inspect  it  before  the  sale  was 
refused  leave ;  nor  because  a  printed  catalogue  was  not  furnished  to  bid- 
tiers  ;  nor  because  a  brief  time  was  set  for  the  removal  of  the  property  by 
•the  buyer,  it  appearing  that  a  necessity  existed  for  a  prompt  delivery  of 
possession  of  the  building  to  the  purchaser  of  that. 


This  matter  came  up  on  petition  of  the  complainant  to  set 
aside  the  sale  of  the  real  estate  sold  by  the  master,  by  virtue 
of  a.  fieri  facias  directed  to  him  on  a  decree  of  foreclosure, 
and  also  to  set  aside  the  sale  of  the  personal  property  of  the 
defendants,  Sprague  and  Stokes,  sold  by  the  receiver  in  this 
cause,  pursuant  to  an  order  of  this  court.  A  rule  to  show 
cause  was  granted,  and  depositions  were  taken  on  both  sides, 
in  pursuance  of  the  directions  in  the  rule. 

Mr.  T.  N.  McCarter,  for  complainant. 

Mr.  F.  T.  Frelinghuysen,  for  defendants  and  purchaser. 

The  Chancellor. 

The  complainant  was  a  judgment  creditor  of  C.  C.  Sprague, 
by  the  decree  in  this  cause  adjudged  to  be  of  the  firm  of 
Sprague  &  Stokes,  who  were  the  owners  of  the  Continental 
Hotel,  at  Long  Branch,  and  the  furniture  in  it.  Other  suits 
brought  to  foreclose  mortgages  given  by  Sprague  &  Stokes, 
some  upon  the  real  estate  and  others  on  the  furniture,  which 
Avere  pending  in  this  court,  were,  by  order  of  the  court,  con- 
solidated with  the  suit  of  the  complainant. 

On  the  hearing  of  the  consolidated  suits,  the  mortgages 
on  the  real  and  personal  estate,  and  the  judgments  on  lien 
■claims,  and  other  judgments,  were  adjudged  to  have  priority 
in  the  order  specified  in  the  decree,  over  the  judgment  of  the 
complainant ;  that  was  held  to  bind  only  the  interest  of 
Sprague  in  the  partnership  property,  which  is  only  one  half 
the  surplus  after  the  debts  of  the  partnership  should  be  paid 
-and  the  other  debts  being  debts  of  the  firm,  were  adjudged 
to  liave  precedence. 
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Tlie  master,  who  was  also  the  receiver  in  the  suit,  adver- 
tised the  sale  of  the  real  and  personal  property  to  be  held 
on  the  premises  on  the  18th  day  of  May,  1869,  and  then 
offered  the  real  estate  for  sale.  It  was  bid  up  to  $150,000, 
by  T.  M.  Davis,  a  counselor-at-law,  of  the  state  of  New 
York,  who  had  acted  as  the  counsel  of  the  complainant,  and 
was  attending  the  sale  as  the  agent  of  the  complainant. 
The  real  estate  was  started  at  a  did  of  $100,000,  and  run 
up  by  bids  to  $150,000.  After  $125,000  the  bids  were  an 
increase  of  $5000  at  each  bid;  S.  Laird  bid  $130,000; 
some  one  not  known  bid  $135,000 ;  Davis  then  bid  $140,000; 
some  one  not  known  then  bid  $145,000,  and  then  Davis  bid 
$150,000.  Finding  that  the  party  against  whom  he  had 
been  bidding  did  not  intend  to  bid  more,  Davis,  before  the 
property  was  struck  off,  told  the  master  that  he  was  not 
prepared  to  comply  with  the  terms  of  sale,  and  requested  to 
have  his  bid  withdrawn.  This  the  master,  upon  consulta- 
tion with  such  of  the  creditors  as  were  present,  refused  to 
permit  him  to  do.  The  crier  struck  off  the  property  to- 
Davis  at  his  bid,  and  he  refused  to  comply  with  the  terms  of 
sale,  or  to  acknowledge  the  purchase.  The  master  then 
again  put  up  the  property  for  sale,  but  added  to  the  condi- 
tions a  requisition  that  each  bidder  should  deposit  with  him 
$5000  in  cash,  before  his  bid  would  be  received,  which  at 
the  close  of  the  sale  would  be  taken  as  part  of  the  ten  per 
cent,  required  in  cash  if  the  property  should  be  sold  to  him, 
and  if  not,  would  be  returned  to  him.  Alexander  M.  White 
bid  $91,000,  and  offered  his  check  on  some  bank  for  $5000 
as  the  deposit.  This  the  master,  not  knowing  the  responsi- 
bility of  White,  refused  to  receive.  Upon  his  remonstrating, 
one  of  the  creditors  remarked  as  evidence  of  his  pecuniary 
responsibility,  that  he  had  not  paid  up  his  board  bill  for  the 
previous  summer.  Harsh  words  and  blows  ensued  between 
White  and  this  creditor,  and  a  general  confusion  arose, 
which  induced  the  master  to  adjourn  the  sale  to  May  26th  ; 
this  he  did  with  a  notice  that  he  would  require  the  same  de- 
posit for  receiving  a  bid  as  he  had  exacted.     On  the  26th  of 
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May  the  property  was  put  up  for  sale,  and  struck  off  and 
sold  for  197,500,  to  Andrew  Kirkpatrick,  as  the  agent  for  a 
large  number  of  the  creditors  who  had  agreed  to  bid  for  it. 
Two  persons  were  there  who  testify  that  they  came  to  bid 
for  the  property,  and  would  have  bid  a  larger  amount,  if 
their  bids  would  have  been  received  without  the  deposit  of 
the  S5000.  Neither  of  them  had  with  them  any  money  to 
make  that  deposit,  or  to  pay  the  ten  per  cent,  required  to  be 
paid  upon  the  property  being  struck  off.  One  testifies  that 
lie  was  authorized  to  draw  for  the  amount  upon  his  princi- 
pal, but  refuses  to  disclose  the  name  of  the  principal,  or 
whether  he  was  present  at  the  sale.  The  other  says  he  was 
prepared  to  pay  the  amount  at  the  close  of  the  sale,  by  hav- 
ing blank  checks  in  his  pocket  upon  a  bank  in  Philadelphia, 
in°  which  he  had  no  funds  and  never  had  an  account, 
but  in  which  he  expected  the  funds  would  be  by  the  time 
the  master  could  get  the  check  there. 

The  grounds  on  which  the  application  to  set  aside  this  sale 
was  placed,  were  first,  that  the  unusual  terms  imposed 
by  the  master  in  exacting  the  $5000  deposit,  deterred  bid- 
ders, and  caused  a  sacrifice  of  the  property;  and  second, 
that  the  combination  of  the  creditors  to  purchase  it  to- 
gether, was  against  the  policy  of  the  law,  as  preventing  the 
competition  w^hich  would  have  ensued  from  bidding  sepa- 
rately. 

The  personal  property,  which  consisted  of  the  furniture  of 
the  hotel,  was  sold  in  bulk  for  $33,000.  The  grounds  for 
setting  aside  that  sale  were  first,  because  it  was  sold  in 
bulk  and  not  in  parcels,  or  by  the  single  article;  second, 
because  the  articles  were  not  at  the  sale  exposed  to  view  so 
that  purchasers  could  examine  them,  but  were  kept  in  the 
rooms  where  they  belonged,  and  no  printed  catalogue  was 
furnished  to  purchasers ;  and  third,  because  the  ten  days 
allowed  for  removal  was  too  short  a  time  to  accomplish  the 
removal. 

First,  as  to  the  sale  of  the  lands  :  a  sheriff  or  master  may 
adopt  such  stringent  or  unusual  terms  of  sale,  as  may  injure 
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the  sale  and  prevent  the  fair  competition  necessary  to  au 
auction  sale.  But  within  these  limits  he  must  exercise  his 
own  discretion  as  to  the  terms ;  these  must  necessarily  vary 
according  to  the  circumstances  of  the  case.  In  this  case, 
the  hardship  complained  of  was  the  exacting  of  a  deposit  of 
$oOOO  from  each  purchaser  as  a  condition  of  liis  bid.  This 
is  no  doubt  an  unusual  condition  ;  it  should  not  be  exacted, 
unless  in  the  opinion  of  the  officer  it  is  necessary  or  expe- 
dient to  secure  a  fair  sale,  and  the  confidence  of  real  pur- 
chasers in  offering  their  bids. 

This  was  a  large  property  worth  from  $100,000  to  $200,- 
000,  which  all  agree  was  required  to  be  sold  in  one  parcel. 
It  was  a  large  hotel  at  a  summer  resort,  which  is  of  no  value 
except  for  two  or  three  months  in  the  year,  and  of  hazard- 
ous value  for  any  one  not  qualified  to  manage  it  by  keeping 
a  hotel.  The  amount  required  for  the  purchase  was  beyond 
the  means  of  any  one  except  the  most  wealthy,  and  of  almost 
every  one  who  would  be  inclined  to  invest  in  such  property 
as  this ;  scarcely  any  person  or  combination  of  persons  in  the 
immediate  neighborhood  or  known  to  the  master,  could  be 
expected  to  purchase.  The  purchasers  would  naturally  be 
capitalists  from  the  large  cities,  or  hotel  keepers  by  occupa- 
tion, attracted  by  the  advertisement  and  situation  of  the 
property.  In  such  case  the  officer  is  necessarily  bound  to 
take  greater  precaution  to  insure  the  performan(!e  of  the 
conditions,  than  in  the  sale  of  small  farms  or  tracts  which 
many  are  able  to  purchase,  and  where  the  purchasers  are 
for  the  most  part  well  known  residents.  The  first  terms  of 
the  sale  on  the  18th  of  May,  were  not  unusual,  except  that 
the  time  given  for  the  completion  of  the  payment  was  very 
properly  extended  to  an  unusual  period.  The  property  at 
the  first  sale  would  probably  have  brought  a  much  larger 
price  than  it  eventually  sold  for,  if  it  had  not  been  for  the 
improper  and  fraudulent  interference  of  Mr.  Davis,  the  agent 
of  the  complainant.  I  say  probably,  for  it  is  not  clear,  but 
that  his  interference  induced  Laird,  as  well  as  the  other  bid- 
ders, (if  there  were  any  besides  the  creditors  represented  by 
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Kirkpatrick,)  to  bid  higher  than  they  would  at  a  fair  auc- 
tion. 

Davis,  beyond  question,  had  a  right  to  retract  his  bid  at 
any  time  before  the  property  was  struck  off  to  him.     But  I 
am  not  prepared  to  say  that  the  master  acted  improperly  in 
not  assenting  to  the  withdrawal,  and  in  directing  the  crier  to 
knock  the  property  down  to  him  at  his  bid,  and  requiring 
him  publicly  to  refuse  to  comply  with  the  conditions  of  sale. 
Davis  had  at  no  time  been  a  bona  fide  bidder;  he  did  not 
come  prepared  to  comply  with  the  terms  of  sale,  and  would, 
at  no  stage  of  the  sale,  have  complied  with  them.     He  rep- 
resented the  complainant,  who,  by  the  terms  of  the  decree, 
could  only  realize  anything  on  the   sale  by  a  price  beyond 
that  which  he  was  willing  to  give.     In  such  a  sale  the  officer 
has  no  interest ;  he  is  not  the  owner  of  the  property ;  but  the 
creditors   as  well   as   the  debtor,  are  the   real    owners,  for 
whose  benefit  the  sale  is   had,  and   the   sale  is   affected   by 
their  fraudulent  conduct.     At  a  sale  by  auction,  puffers  em- 
ployed by  the  owner  are  a  fraud  upon  the  buyers,  and  they 
will    be    relieved  from  any  purchase  affected  by  these  false 
bids.     How  far  the  rules  of  law  will  extend  this  avoidance, 
is  not  settled  by  the  decisions  and  authorities.     I  am  much 
inclined  to  adopt  as  the  result  of  the  authorities,  the  view 
taken  by  Mr.  W.  W.  Story,  in  his  treatise  on  Sales,  §  482  ; 
that  tlie  fact  of  a  puffer  having  bid  at  a  sale,  will  not  avoid 
the  sale,  if,  after  the  bid  of  the  puffer,  there  is  a  bid  by  a 
real    purchaser   before    the   bid    at    which    the   property    is 
knocked  down  ;  but  that  in  all  cases  where  the  bid  next  pre- 
ceding is  that  of  a  puffer,  who  is  bidding  to  run  up  the  price 
without  any  intention  to  pay,  the  sale  is  void.      It  would, 
perhaps,  have  been  more  just  to  hold  in  all  cases  where 
sham  bidders  are  employed  by  those  interested,  to  enhance 
the  price,  that  it  is  a  fraud  upon  purchasers,  and  that  such 
sale  is  void.      The  proper  plan  to  save  the  sacrifice  of  the 
property  in  sales  not  judicial,  is,  that  the  owner  should  re- 
serve the  right  to  make  one  bid,  or  should  put  it  up  at  the 
lowest  price  at  which  he  is  willing  to  sell ;  then  it  is  a  fair 
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auction,  though  perhaps  few  wouUl  be  willing  to  bid.  But 
if  the  owner  or  those  interested  in  the  sale  should  announce 
that  puifers  for  them  would  bid  in  the  guise  of  real  bidders, 
no  one  at  all  would  bid. 

If  what  was  done  in  this  ease  by  Davis  stealthily  and  in 
disguise  had  been  announced  or  known,  that  is  if  he  had 
proclaimed  that  he  was  bidding  on  the  property  to  run  up 
the  price  only,  not  a  bid  would  have  been  offered  in  compe 
tition  with  him.  Every  one  would  have  denounced  the 
fraud,  and  retired.  Whether  it  is  regarded  by  law  as  a 
fraud  or  not,  it  is  a  moral  fraud,  and  a  deception  upon  all 
who  bid  at  an  auction  sale  in  the  belief  that  it  is  what  it 
pretends  to  be,  a  sale  by  competition  among  real  purchasers. 
And  in  this  case  the  master  could  not  with  due  regard  to 
]>rinciple,  after  Davis  disclosed  to  him  that  he  was  a  mere 
puffer,  and  his  bids  a  sham,  allow  the  sale  to  proceed  on  the 
bids  already  given  without  exposing  the  fraud  of  Davis  to 
the  other  bidders  ;  and  it  seems  to  me  that  this  was  best 
done  by  refusing  to  accede  to  the  private  request  made  by 
him  to  allow  his  bid  to  be  withdrawn,  and  by  compelling 
Davis  openly  to  refuse  to  comply  with  the  terras  of  sale.  It 
was  his  duty  not  to  conceal  from  the  purchasers  the  fraud 
practised  to  the  full  extent  to  which  it  had  come  to  his 
knowledge.  Davis'  conduct  is  not  palliated  in  my  view,  by 
the  fact  that  he  had  learned  on  a  conference  with  the  cred- 
itors, who  concluded  to  purchase,  to  which  he  was  admitted, 
that  they  were  willing  to  bid  Si 75,000  for  this  property  and 
the  furniture,  or  for  this  property  alone,  as  he  mistook  their 
determination  to  do.  Every  purchaser  limits  himself  in  the 
price  to  which  he  will  bid  at  a  fair  auction,  but  may  not 
therefore  be  compelled  to  bid  that  price  by  fraudulent  and 
sham  bidding.  In  the  city  of  New  York,  these  mock  auc- 
tions have  become  as  notorious  as  shop-lifting  and  pocket 
j>icking  and  other  practices  of  the  kind,  and  the  way  in  which 
the  unwary  are  robbed,  is  the  simple  device  of  false  bidders 
or  puffers  of  the  kind  we  find  at  this  sale. 

The  master  had   reason    after    this  avowal    of  Davis,    to 
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adopt  some  means  to  prevent  sham  bidding,  and  to  assure 
purchasers  who  were  willing  to  bid  at  a  fair  auction,  but  not 
otherwise.  He  adopted  the  plan  of  requiring  each  bidder 
to  deposit  $5000  as  a  guaranty  of  the  good  faith  of  his  bid, 
and  I  am  not  prepared  to  say  that  it  was  an  improper  exer- 
cise of  his  discretion.  I  am  satisfied  that  it  was  necessary 
to  do  something  to  give  confidence,  and  to  enable  the  sale  to 
go  on ;  and  it  is  not  easy  to  suggest  a  better  plan.  It  could 
not  prevent  any  one  from  bidding  on  account  of  not  having 
the  funds.  No  one  could  have  bid  unless  prepared  within  u 
few  minutes  to  put  up  a  larger  sum,  that  is  ten  per  cent,  on 
the  sale,  and  this  was  to  be  taken  as  part  of  that  sum,  and 
was  not  in  addition  to  it.  It  was  a  true  test  of  the  bona 
fides  of  a  bid.  One  who  was  not  able  to  carry  out  his  bid, 
could  not,  and  one  who  was  not  willing  would  not  comply 
with  it ;  all  others  both  could  and  would.  And  the  idea  that 
a  purchaser  would  be  deterred  by  the  apprehension  that  the 
master  might  not  return  the  money  at  the  close  of  the  sale, 
seems  to  me  to  be  too  far  strained  to  be  entertained  ;  the  like 
reason,  to  a  greater  extent,  would  hold  against  the  payment 
of  the  ten  per  cent.  I  do  not  think  the  condition  as  un- 
called for  under  the  circumstances  of  this  case ;  and  besides 
it  does  not  appear  or  seem  probable  that  the  condition  in 
any  way  injured  the  sale.  No  one  was  deterred  or  pre- 
vented from  bidding,  who  would  have  bid  without  it. 
White,  who  offered  to  bid  on  the  11th  of  May,  does  not  ap- 
pear to  have  been  able  or  willing  to  purchase;  there  is  no 
evidence  to  that  effect.  He  was  in  the  same  interest  as  the 
complainant  who  was  represented  there  by  Davis.  It  ap- 
pears by  the  evidence  in  the  cause,  that  he  is  the  endorser 
on  the  notes  for  Sprague,  for  which  the  complainant  ob- 
tained judgment,  and  has  an  interest  in  the  payment  of  them 
oy  Sprague.  He  either  could  have  put  up  the  $5000  de- 
posit, or  could  not  have  paid  the  ten  per  cent.  His  declin- 
ing to  put  up  the  deposit  is  persuasive  proof  that  he  could 
not  pay  even  that ;  and  his  offering  his  own  check  on  a  dis- 
tant bank,  to  an  officer  who  was  a  stranger  to  him  and  his 
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credit,  with  nothing  to  assure  the  officer  of  the  availability 
of  the  check  or  its  clrawer,  except  his  own  affirmation  that 
it  was  good,  and  his  subsequent  conduct,  does  not  weaken 
the  impression  with  regard  to  him. 

I  think  no  one,  after  reading  their  depositions,  can  for  a 
moment  suppose  that  either  Hall  or  Borneau  were  in  any 
way  bona  fide  bidders  or  purchasers.  If  they  had  intended 
to  purchase,  they  were  not  prepared  to  pay  the  ten  per  cent., 
and  could  not  have  purchased ;  so  that  they  could  not  have 
been  prevented  from  purchasing,  but  only  from  bidding,  by 
the  requisition  complained  of. 

There  is  besides  no  proof  whatever  in  the  case  that  any 
purchaser,  able  to  pay,  would  have  given  more  for  the  prop- 
erty. S.  Laird  is  the  only  name  of  a  bidder  given  who  bid 
more  for  it.  If  he  was  a  bova  fide  bidder  he  was  prepared 
to  pay  $13,000,  and  was  not  deterred  by  the  requisition  of 
$5000.  He  could  have  bid  at  the  second  sale,  but  did  not. 
If  a  bona  fide  bidder,  he  would  seem  to  have  been  driven 
off  by  the  exposure  of  the  conduct  of  Davis,  and  not  by  the 
requirement  of  the  master.  I,  therefore,  see  nothing  in  this 
condition  required  by  the  master,  that  should  invalidate  the 
sale. 

The  other  objection  is,  that  the  creditors  who  purchased, 
by  combining  to  bid  together  and  to  purchase  for  their  joint 
account,  contravened  thereby  the  policy  of  the  law,  which 
holds  any  contract  to  prevent  competition  at  auction  sales 
illegal,  and  as  such  to  avoid  all  purchases  made  under  it. 

There  is  no  doubt  that  it  is  illegal  for  two  purchasers,  or 
intended  purchasers  at  an  auction  sale,  to  combine  not  to 
bid  against  each  other,  and  to  divide  in  any  way  the  profits 
of  purchases  made  under  such  an  agreement.  But  all  the 
authorities  and  decisions  in  this  matter  which  have  been 
brought  to  my  notice  are  confined  to  cases  in  which  there  is 
an  agreement  between  the  parties  not  to  bid  or  enter  into 
competition  to  bid  against  each  other,  and  where  this  agree- 
ment is  the  foundation  of  the  combination  to  purchase  for 
their  common   benefit.     And   the  principle  upon  which  the 
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rule  is  based  would  apply  only  to  such  cases,  and  not  to  cases 
where  parties  joined  to  make  a  purchase  for  their  common 
benefit  without  an  agreement  not  to  compete,  although  the 
effect  of  such  joint  purchase  might  be  to  prevent  competi- 
tion. The  members  of  a  firm  may  unquestionably  agree, 
that  in  a  purchase  to  be  made  at  auction  for  the  firm,  only 
one  shall  bid,  and  the  others  shall  abstain,  though  present 
at  the  sale.  So  if  two  country  merchants,  in  the  same  vil- 
lage, should  agree  that  one  should  attend  an  auction  sale  of 
flour  in  a  distant  city,  and  should  purchase  two  hundred 
barrels  to  be  divided  between  them,  it  would  not  be  illegal, 
though  the  effect  might  be  that  instead  of  each  bidding  in 
competition  with  the  other  for  one  hundred  barrels,  the  pur- 
chase M'ould  be  made  with  less  competition  and  at  a  lower 
price.  Or  if  at  an  auction  sale  of  sugars  by  the  hogshead, 
two  persons,  neither  of  whom  wanted  to  purchase  or  would 
purchase  a  whole  cask,  were  to  agree  that  one  should  pur- 
chase for  the  common  benefit,  such  arrangement  is  not  against 
public  policy,  for,  instead  of  preventing  competition,  it  brings 
in  a  bidder  who  would  not  otherwise  be  one.  To  make  such 
agreement  illegal,  it  is  necessary  that  there  should  be  an  agree- 
ment not  to  compete,  and  that  the  object  of  making  the  agree- 
ment should  be  to  avoid  competition  ;  it  is  not  sufficient  that 
such  is  the  effect  of  the  agreement. 

In  this  case  it  does  not  appear  that  any  one  of  the  credit- 
ors who  agreed  to  purchase  for  their  common  benefit,  would 
have  been  willing  or  was  able  to  purchase  on  his  own  ac- 
count. It  is  not  probable  that  any  creditor  whose  debt  was 
only  a  few  thousand  dollars,  would  involve  himself  in  the 
purchase  of  this  property,  at  any  price  aj>proaching  its 
value,  for  the  purpose  of  securing  his  debt.  Had  they,  or 
any  other  persons  who  had  contemplated  purcliasing  the 
property,  combined  to  purchase  it  on  joint  account  for  the 
purpose  of  avoiding  the  consequences  of  competition,  the 
case  would  have  been  within  the  rule.  And  it  seems  to  me 
that  creditors  in  a  case  like  this,  should  be  permitted  to 
unite,  because  it  is  calculated  to  enhance  the  price,  and  not 
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to  injure  the  sale.  It  brings  to  the  sale  a  powerful  bidder, 
who  is  interested  in  tlie  price  being  raised  to  all  other  bidders. 
There  is  no  decision  that  extends  the  rule  to  such  a  case  as 
this,  and,  in  my  opinion,  it  is  not  within  the  principle  on 
which  the  rule  is  founded,  and  there  is  no  reason  to  disturb 
the  sale  on  this  ground. 
^  As  to  the  personal  property,  it  is  a  matter  to  be  left  to 
the  discretion  of  the  receiver  whether  the  sale  should  be 
made  in  bulk  or  by  parcels;  in  some  cases  and  under  some 
circumstances  one  way  would  be  most  advisable,  which  in 
others  would  be  ruinous.  In  this  case,  the  discretion  en- 
trusted to  the  receiver  has  been  in  good  faith  exercised  by 
him,  and  the  sale  ought  not  to  be  set  aside  because  this 
court  might  differ  from  him  in  opinion  as  to  which  was,  in 
this  })articular  case,  the  best  mode  of  selling.  Few  large 
sales  take  place  in  which  there  is  not  room  for  a  difference' 
of  opinion  as  to  some  part  of  the  proceedings;  and  it  would 
have  a  disastrous  effect  upon  judicial  sales,  if  their  va- 
lidity was  made  to  depend  upon  every  tribunal  which  has 
the  power  of  review,  agreeing  with  the  officer  in  the  exer- 
cise of  that  discretion.  \There  is  no  rule  of  law  which  re- 
quires that  each  article  of  personal  property  should  in  all 
cases  be  sold  separately ;  where  the  value  of  the  articles,  or 
a  considerable  part  of  it,  does  not  consist  in  their  constitu- 
ting one  establishment,  and  where  there  would  be  purchasers 
to  bid  on  them  separately,  the  general  rule  is  to  sell  them 
separately  ;  but  where  their  value,  as  constituting  a  whole 
establishment,  is  greater  than  when  separated,  and  where 
the  articles,  when  separated,  would  not  excite  competition, 
it  is  more  advantageous  to  sell  as  a  whole.  I  am  inclined  to 
think,  both  from  the  evidence  and  the  result  of  the  sale,  that 
the  course  taken  by  the  receiver  in  this  case  was  wisest.  I 
do  not  think  that  there  would  have  been  at  that  place  suffi- 
cient competition  for  the  articles  separately  to  have  insured 
a  good  sale.  The  competition  between  the  actual  purchasers 
and  other  bidders  who  bid  with  a  view  to  disposing  of 
the  articles  at  a  profit,  I  have  no  doubt  was  a  better  guar- 
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anty  of  a  fair  price.  ^  The  depositions  of  several  persons 
present,  that  in  tlieir  opinion  the  sale  would  have  been  better 
if  by  parcels,  is  no  proof  that  it  would  be  so.  It  would  be 
strange  if  a  number  of  witnesses  could  not  be  found  who,  on 
a  nice  question  like  this,  did  not  diflPer  from  the  receiver. 
But  there  is  nothing  in  the  facts  or  reasons  given  by  these 
witnesses  to  incline  me  to  coincide  with  them. 

As  to  the  ftirniture  being  in  the  house,  and  not  in  view  at 
the  time  of  the  actual  sale,  it  is  of  no  consequence.  It 
would  have  been  folly  to  have  torn  up  the  furniture  and  put 
it  in  one  heap  upon  the  lawn,  which  is  the  only  way  in 
which  it  could  have  been  all  placed  in  view  at  once.  In 
cases  of  a  sale  like  this,  all  real  purchasers  will  examine 
the  stock  of  furniture  before  the  sale,  or  day  of  sale.  No 
one  could  do  it  at  that  time,  and  any  one  alleging  that  he 
wanted  to  examine  it  for  that  purpose,  would  have  been 
permitted  to  inspect  it.  The  doors  were  properly  closed  at 
and  just  before  the  time  of  sale  to  prevent  the  crowd  from 
going  everywhere  through  an  establishment  so  large  that 
guards  could  not  have  been  stationed  in  each  part.  And  it 
does  not  appear  that  any  one  who  asked  for  permission  to 
inspect  with  a  view  to  purchase  was  excluded. 

A  printed  inventory  or  catalogue  might,  and  perhaps 
would  have  been  an  advantage  in  such  a  sale ;  but  a  sale 
fairly  made  to  a  honajide  purchaser,  who  has  paid  the  pur- 
chase money,  will  not  be  set  aside,  because  it  appears  that 
something  could  have  been  done  that  was  not  done,  which 
would  probably  have  aided  the  sale.  Under  such  rule  no 
judicial  sale  would  stand. 

As  to  the  objection  that  ten  days  was  not  suflBcient  time 
to  remove  the  property  from  the  premises,  I  do  not  think  it 
true.  It  would,  no  doubt,  have  been  inconvenient,  and  would 
have  required  great  activity  to  remove  the  property  in  that 
time.  But  it  was  necessary  that  the  hotel  should  be  delivered 
to  the  purchaser  in  a  short  time  ;  any  considerable  delay 
would  have  greatly  injured  the  sale.  And  the  receiver  had 
no  power  to  keep  from  the  purchaser  of  the  hotel  at  the 
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master's  sale,  the  possession  of  the  building  for  the  purpose 
of  storing  these  goods,  unless  the  right  was  reserved  at  the 
master's  sale ;  this  it  was  not  advisable  to  do. 

I  do  not  see,  in  the  sale  by  the  receiver,  any  violation  of 
any  rule  or  requirement  of  law.  Nor  is  there  anything  in 
the  proof  to  satisfy  me  "that  if  he  had  pursued  a  different 
course,  the  sale  would  have  produced  larger  prices;  much 
less  is  there  any  clear  or  gross  mistake  in  the  exercise  of  his 
discretion,  such  as  would  be  sufficient  to  set  aside  the  sale  of 
the  personal  property.     Both  applications  are  denied. 


SlEGHOETNER  VS.   WeiSSENBORN. 

1.  In  suits  between  partners  to  dissolve  a  partnership,  when  the  facts 
established  are  such  as  would,  upon  the  final  hearing,  entitle  the  complain- 
ant to  a  decree  of  dissolution,  a  receiver  will  in  general  be  appointed,  and 
the  defendant  enjoined  from  disposing  of  or  meddling  with  the  partnership 
property.  The  injunction  follows  the  appointment  of  a  receiver,  almost 
as  a  matter  of  course. 

2.  Courts  of  equity  will,  for  sufficient  cause,  dissolve  a  partnership  be- 
fore the  expiration  of  the  term  for  which  it  was  entered  into  ;  and  it  is 
a  sufficient  cause  for  dissolution,  that  it  clearly  appears  that  the  business 
for  which  the  partnership  was  formed  is  impracticable,  or  cannot  be  car- 
ried on  except  at  a  loss.  The  object  of  all  commercial  partnership  is 
profit,  and  when  that  cannot  be  obtained,  the  object  fails,  and  the  partner- 
ship should  be  terminated. 

3.  The  partnership  will  also  be  dissolved  when  all  confidence  between 
the  partners  has  been  destroyed,  so  that  they  cannot  proceed  together  in 
prosecuting  the  business  for  which  it  was  formed.  And  this  result  follows, 
not  only  when  such  want  of  confidence  is  occasioned  by  the  misconduct  or 
gross  mismanagement  of  the  partner  against  whom  the  dissolution  is 
sought,  but  when  such  want  of  confidence  and  distrust  has  arisen  from 
other  circumstances,  provided  it  has  become  such  as  cannot  probably  be 
overcome,  and  was  not  occasioned  by  the  willful  misconduct  of  the  com- 
plainant. 

4.  Where  one  partner  lias  advanced  to  the  firm,  by  way  of  loan,  moneys 
beyond  the  capital  whicli  he  agreed  to  contribute,  he  is  a  creditor  of  the 
firm  to  the  amount  so  advanced  ;  and  as  he  lias  no  remedy  at  law,  he  is 
entitled  to  come  into  equity  for  relief,  and  to  have  his  loan  rejjaid,  and  if 
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the  firm  is  insolvent  or  in  failing  circumstances,  to  have  a  receiver  ap- 
pointed. 


The  bill,  in  this  case,  was  filed  for  a  dissolution  of  the 
partnership  existing  between  the  complainant  and  the  de- 
fendant, and  prayed  for  an  account,  and  for  an  injunction  to 
restrain  the  defendant  from  intermeddling  with  or  disposing 
of  the  partnership  property,  and  that  the  effects  of  the  part- 
nership be  disposed  of,  and  administered  under  the  direction 
of  the  court. 

The  partnership  was  entered  into  for  the  purpose  of  man- 
ufacturing lead  pencils,  on  the  9th  of  June,  1868,  and  was 
for  the  term  of  twenty-five  years.  The  dissolution  is  sought 
for  on  the  ground  that  the  business  has  been  unsuccessful, 
and  is  not  likely  to  prove  successful,  but  has  been  carried  on 
at  a  great  loss ;  that  the  complainant  has  advanced  $200,000 
or  $300,000  over  the  amount  of  capital  required  by  the 
articles  of  partnership,  which  was  |4000 ;  that  more  capital 
is  needed  to  proceed  with  the  business,  and  that  the  com- 
plainant is  not  willing  to  furnish  more ;  that  the  defendant 
has  furnished  no  capital  whatever,  except  the  $4000  stipu- 
lated by  the  articles  of  a  former  partnership,  which  was  fur- 
nished on  certain  patents,  agreed  to  be  received  at  that 
value;  that  he  is  now  in  debt  to  the  firm,  and  unable  to  fur- 
nish any  funds,  and  that  the  complainant  is  not  willing  to 
continue  the  moneys  advanced  by  him  any  longer  in  the 
business. 

And  on  the  further  ground  that  the  defendant  had  miscon- 
ducted himself  by  removing  a  large  amount  of  goods  from  the 
factory  at  Hudson  City,  at  night,  without  the  knowledge  or 
consent  of  the  complainant,  and  storing  them  in  a  place 
in  New  York,  unknown  to  the  complainant;  and  also  by 
contracting  a  debt  of  $5000,  for  black  lead  purchased  by  him 
without  the  knowledge  of  the  complainant,  at  a  time  when 
it  was  not  needed  for  the  business,  and  when  he  knew  that 
the  firm  had  no  funds  to  pay  for  it ;  that  a  suit  was  brought 
for  this  black  lead,  which  was  never  delivered  at  the  factory, 
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or  at  the  place  of  business  of  the  firm  in  New  York  ;  the 
process  was  served  on  the  defendant,  who  resided  at  Hud- 
son City,  when  he  was  in  New  York,  and  not  served  on  the 
complainant,  who  resided  in  New  York,  and  who  did  not 
know  of  tiie  purchase  or  suit  until  an  execution  was  levied 
upon  the  property  of  the  firm  in  New  York ;  and  that  the 
purchase,  suit,  and  levy  was  by  a  collusion  between  the  plain- 
tiflf  in  it  and  the  defendant,  to  injure  the  complainant. 

And  on  the  further  ground,  that  in  consequence  of  a  diffi- 
culty and  disagreement  between  the  complainant  and  the 
defendant,  arising  from  the  above  transaction,  and  the  fact 
that  the  complainant  caused  the  defendant  to  be  arrested  on 
a  charge  of  larceny,  for  the  removing  of  the  stock  of  pencils 
from  the  factory  at  night,  the  personal  relations  between 
them  are  such  that  it  is  impossible  to  continue  the  business 
with  success. 

The  complainant  moved  for  the  appointment  of  a  receiver ; 
and  the  defendant  moved  to  dissolve  the  injunction,  which  had 
been  issued  according  to  the  prayer  of  the  bill.  By  agree- 
ment of  counsel,  both  motions  were  argued  together.  The 
argument  was  u})on  the  bill,  answer,  and  depositions  taken. 

Mr.  C.  Parker  and  3Ir.  A.  Zabriskie,  for  the  complainant, 
contended — 

1.  That  in  all  cases  where,  if  the  facts  were  established,  a 
dissolution  would  be  decreed  at  the  final  hearing,  the  court 
will  grant  an  injunction,  and  appoint  a  receiver.  Bird- 
sail  V.  Colie,  2  Stockt.  63 ;  Renton  v.  Chaplain,  1  Stockt. 
62 ;  Cox  V.  Peters,  2  Beas.  40 ;  Goodman  v.  Whitcomb,  1 
Jao.  &  W.  569 ;  Smith  v.  Jeyes,  4  Beav.  403 ;  Cully er  on 
Part.,  §  353,  and  cases  in  note ;  Edwards  on  Receivers  307. 

2.  That  courts  of  equity  will  dissolve  partnerships  before 
the  expiration  of  the  term  for  sufficient  reasons;  and  that 
one  reason  is,  that  the  undertaking  is  impracticable;,  and 
cannot  be  carried  on  except  at  a  loss.  That  profit  is  the  sole 
object  uf  such  partnership,  and  when  that  cannot  be  realized, 
the  undertaking  fails.     Baring  v.  Dix,  1  Cox   213;    Collyer 
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on  Part,  §  291  ;  Pearce  v.  Piper,  17  Ves.  1  ;  Reeves  v.  Par- 
Jcins,  2  Jac.  &  W.  390  ;  Story  on  Part,  §  290 ;  Parsons  on 
Part.  467  ;  Jennings  v.  Baddeky,  3  Kay  &  Johns.  78 ;  Bai- 
ley V.  Ford,  13  Sim.  495.  That  the  facts  proved  show  that  the 
business  has  not  been,  and  cannot  be  carried  on  with  profit, 
and  tiiat  the  loss  in  the  business  has  been  $214,000. 

3.  That  complainant,  who  has  advanced  so  largely  beyond 
his  capital,  has  a  right  to  say,  I  want  my  money  back,  and 
will  advance  no  more.  And  the  defendant,  who  has  advanced 
nothing,  but  drawn  $2500  a  year  for  his  support,  besides  liv- 
ing with  his  family,  rent  free,  on  the  partnership  premises, 
lias  no  right  to  a  continuance  of  this  advance  at  the  sole  risk 
of  the  complainant. 

4.  That  where  the  mutual  confidence  between  partners  is 
<lestroyed,  and  their  personal  relations  are  such  that  they 
•cannot  go  on  with  the  business  together,  a  dissolution  will 
be  decreed.  Baxtei' \.  West,  1  DeG.  &  Sm.  173;  Harrison 
V.  Tennant,  21  Beav.  482 ;  Bishop  v.  Breckles,  Hoffm.  C  R. 
534. 

In  this  case,  confidence  has  been  destroyed  by  the  taking 
away  the  stock  of  pencils  by  night;  by  the  purchase  of  the 
plumbago,  and  the  suit,  judgment,  and  execution  all  kept 
from  complainant ;  and  by  the  arrest  and  incarceration  of  the 
defendant,  by  the  mistaken  proceedings  of  the  complainant, 
not  perhaps  warranted  by  the  facts. 

Mr.  Gilchrist,  attorney  general,  and  3Ir.  A.  P.  Whitehead, 
for  the  defendant,  contended — 

1.  That  this  proceeding  was  a  contrivance  on  part  of  the 
complainant  to  oust  the  defendant,  who  is  a  skillful  mechanic 
and  inventor,  out  of  the  partnership,  at  the  sacrifice  of  his 
patents  and  secrets  of  skill,  that  complainant  may  purchase 
the  whole  at  a  sacrifice,  and  continue  the  business  with 
others.  That  for  this  he  had  threatened,  as  stated  in  the 
answer,  that  the  concern  would  be  sold  out  in  a  day  or  two 
by  the  sheriff;  had  procured  his  arrest  for  larceny ;  had  set 
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on  foot  in  the  name  of  one  Hickrattes,  as  stated  in  the  answer 
and  affidavits,  a  groundless  proceeding  in  bankruptcy  in  New 
York ;  and  lastly,  had  instituted  this  suit. 

2.  That  a  receiver  will  not  be  appointed,  unless  upon  such 
state  of  facts  as  would,  on  final  hearing,  be  ground  for  disso- 
lution. Parsons  on  Part.  312,  470;  Story  on  Part,  §§  22, 
231;  Collyer  on  Part.,  §§  344,  353;  Edioards  on  Receivers 
308  ;  Egberts  v.  Wood,  3  Paige  517. 

3.  That  there  is  no  misconduct  of  the  defendant  to  author- 
ize dissolution.  Complainant  assented  to  defendant  selling  or 
pledging  the  stock  of  pencils  to  raise  money,  and  thus  author- 
ized the  removal.  The  purchase  of  the  black  lead  was  for  the 
business,  and  was  required  ;  and  the  service  of  process  on  one 
defendant  is  sufficient,  by  the  New  York  code,  section  136, 
and  is  the  usual  practice  there ;  and  it  was  the  act  of  the 
plaintiff  in  that  suit,  or  his  attorney ;  and  to  the  suit  there 
was  no  defence. 

4.  The  disagreement  between  the  parties  was,  as  stated  in 
the  bill,  caused  by  the  unwarranted  arrest  of  the  defendant, 
and  where  it  is  caused  by  the  fault  of  the  complainant,  he  can- 
not claim  to  have  the  partnership  dissolved  for  it.  Lindley 
on  Part.  186  ;  Story  on  Part.,  §  399,  note,  §  413;  Collyer  on 
Part.,  §  297  ;  Edwards  on  Receivers  238  ;  Littlewood  v.  Cald- 
well, 11  Price  97. 

5.  That  from  the  case  it  does  not  apj)ear  that  the  undertak- 
ing is  a  failure,  and  no  profits  made ;  that  it  appears  that  the 
amount  of  the  sales  of  pencils,  and  the  value  of  the  property 
on  hand,  exceed  the  whole  amount  expended,  and  that  the 
l)roperty  now  on  hand  exceeds  the  whole  debts  of  the  concern. 

6.  That  the  complainant  advanced  the  money  which  he  now 
claims  as  a  debt  as  capital,  and  cannot  call  for  its  return. 
Lindley  on  Part.  464 ;  Wood  v.  Scoles,  1  Ch.  Appeals  {E.  L. 
R.)  378. 

7.  The  complainant  has  suppressed  in  his  bill  material 
facts.  He  did  not  state  that  the  principal  losses  were  l)y  the 
globe  and  card  business  of  the  first  partnership ;  and  when- 
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•ever  an  injunction  is  procured  by  a  suppression  of  facts,  it 
■will  be  dissolved  for  that  cause.  Drewry  on  Inj.  372,  and 
Supp.  85;  Endicott  v.  Mathis,  1  Stocld.  110;  Hilton  v. 
Granville,  4  Beav.  130;  Sturgeon  v.  Hooker,  1  DeGex  & 
Sm.  484;  Dalglish  v.  Jarvie,  2  McN.  &  Gor.  231;  Att'y 
Gen.  V.  Mayor,  &c.,  1  M.  &  Ch'.  111. 

The  Chancellor. 

The  principles  of  law  by  which  the  present  applications 
must  be  determined  are  settled,  and  are  in  the  main  assented 
to  by  the  counsel  of  both  parties,  and  are  established  by  the 
authorities  and  cases  cited  by  them. 

In  suits  between  partners  to  dissolve  a  partnership,  a  re- 
ceiver will  not  be  appointed,  or  an  injunction  granted  or  con- 
tinued to  restrain  a  partner  from  acting,  unless  the  facts 
shown  are  such  as  would,  upon  the  final  hearing,  entitle  the 
complainant  to  a  decree  of  dissolution ;  and  when  such  facts 
are  established,  in  general  a  receiver  will  be  appointed,  and 
the  defendant  enjoined  from  disposing  of  or  meddling  with 
the  partnership  property.  The  injunction  follows  the  ap- 
pointment of  a  receiver,  almost  as  a  matter  of  course.  Bird- 
sail  V.  Culie,  2  Stockt.  63  ;  Cox  v.  Peters,  2  Beas,  40 ;  Good- 
man V,  Whitcomb,  1  Jac.  &  W.  569 ;  Smith  v.  Jeyes,  4 
Beav.  503. 

Courts  of  equity  will,  for  sufficient  cause,  dissolve  a  part- 
nership before  the  expiration  of  the  term  for  which  it  was 
entered  into.  And  it  is  a  sufficient  cause  for  dissolution, 
that  it  clearly  appears  that  the  business  for  which  the  part- 
nership was  formed  is  impracticable,  or  cannot  be  carried  on 
except  at  a  loss.  The  object  of  all  commercial  partnerships 
is  profit,  and  when  that  cannot  be  obtained,  the  object  fails, 
and  the  partnership  should  be  terminated.  Baring  v.  Dix, 
1  Cox  213 ;  Jennings  v.  Baddeley,  3  Kay  &  Johns.  78 ; 
Bailey  v.  Ford,  J  3  Sim.  495.  And  this  doctrine  is  adopted 
^nd  approved  by  elementary  writers  of  learning.  Collyer  on 
Fart.,  §  291  ;  Story  on  Fart.,  §  290. 

The  partnership  will  also  be  dissolved  where  all  confidence 
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between  the  parties  has  been  destroyed,  so  that  they  cannot 
proceed  together  in  prosecuting  the  business  for  which  it  was 
formed.  And  tliis  result  follows  not  only  when  such  want 
of  confidence  is  occasioned  by  the  misconduct  or  gross  mis- 
management of  the  partner  against  whom  the  dissolution 
is  sought,  but  when  such  want  of  confidence  and  distrust  has 
arisen  from  other  circumstances,  provided  it  has  become  such 
as  cannot  probably  be  overcome.  But  a  partner  who,  by  hia 
own  wilful  misconduct,  has  caused  such  want  of  confidence, 
will  not  be  allowed  to  take  advantage  of  it  to  procure  a  dis- 
solution. Harrison  v.  Tennant,  21  Beav.  482 ;  Baxter  v. 
Welsh,  1  DeG.  &  Sm.  173;  Lhidley  on  Fart.  185,  186;. 
Collyer  on  Part.,  §  297. 

In  this  case  a  partnership  had  been  entered  into  on  the 
9th  of  February,  1864,  between  Seighortner,  Weissenborn, 
and  Joseph  Schedler,  for  the  manufacture  of  lead  pencils  and 
globes.  The  partnership  was  for  twenty-five  years;  each 
partner  was  to  advance  $4000  capital ;  and  Seighortner  was 
to  receive  interest,  at  the  rate  of  six  per  cent.,  for  all  moneys 
advanced  by  him  for  the  business  of  the  firm,  beyond  the 
sura  of  $4000. 

On  the  9th  of  April,  1868,  the  partnership  was  dissolved 
by  the  withdrawal  of  Schedler,  and  new  articles  were  en- 
tered into  by  Seighortner  and  Weissenborn,  for  the  term  of 
twenty-five  years  from  that  date.  By  these  they  assumed 
the  assets  and  debts  of  Schedler,  and  all  the  assets  and  liabili- 
ties of  the  old  firm. 

They  declare  that  they  are  indebted  to  Mrs.  Seighortner, 
the  wife  of  Seighortner,  for  the  total  amount  of  the  loans 
advanced  by  her  as  a  chattel  mortgage  on  and  in  the  business, 
and  that  they  will  pay  her  interest  thereon  at  the  rate  of 
six  per  cent. 

The  articles  do  not  declare  what  should  be  the  business  of 
the  new  firm,  but  it  was  understood  by  the  partners  that  it 
should  be  the  manufacture  and  sale  of  lead  pencils,  exclu- 
sively ;  Schedler,  who  was  a  manufacturer  of  globes  and 
playing  cards,  which  were  manufactured  by  the  former  firm, 
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having  taken  with  him  as  his  part  of  the  assets,  the  tools  and 
materials  for  making  globes  and  cards. 

It  satisfactorily  appears  that  the  debts  to  Mrs.  Sieghort- 
ner, for  loans  by  her,  mentioned  in  the  new  articles  of  part- 
nership, were  intended  to  represent  the  debts  of  the  old  firm 
for  the  advances  made  by  Sieghortner  beyond  his  ^4000  of 
capital,  provided  for  in  the  old  articles  of  partnership. 
Sieghortner  had  made  a  will,  giving  all  his  property  to  his 
wife.  He  was  ignorant  both  of  the  rules  of  law  and  of  all 
business  transactions,  and  supposed  that  the  effect  of  this  will 
was  to  transfer  all  these  debts  to  his  wife. 

Sieghortner  had  advanced  to  the  old  firm  a  large  amount 
of  money  beyond  the  $4000  put  in  as  capital,  and  had  with- 
drawn a  very  trifling  sum.  That  his  advances  were  large,  is 
not  denied  by  Weissenborn,  but  the  amount  is  disputed.  He 
claims  that  his  advances  amount  to  $325,000 ;  Weissenborn 
does  not  state  any  amount,  I  think  it  satisfactorily  appears 
that  on  the  1st  of  October,  1865,  they  amounted  to  $109,700, 
and  that  they  were  largely  increased  before  June  9th,  1868. 

F.  X.  Schedler,  a  partner  of  Sieghortner  in  the  restaurant 
business,  the  firm  by  which  the  money  was  advanced  for 
Sieghortner,  testifies  that  he  kept  the  account  both  of  the 
advances  and  receipts,  and  that  on  May  1st,  1868,  the  balance 
of  the  advances  by  Seighortner  was  $261,999.57,  and  that 
from  May  to  November,  1868,  they  advanced  the  further 
sum  of  $17,723.30,  making  in  all  $279,722.87.  This  seems 
to  me  extravagant  and  improbable,  yet  it  professes  to  be 
taken  from  an  accurate  account  kept  at  the  time. 

Yet  the  account  exhibited  by  Weissenborn,  in  Schedule  A, 
in  the  evidence,  and  the  items  evidently  omitted  in  it,  show 
that  the  advances  of  Sieghortner  must  have  been  large,  on 
the  assumption  that  he  advanced  all  the  capital  needed. 

The  expenditures  there  stated  are  $325,911.11.  This  ac- 
count does  not  include  advertising,  store  and  office  charges, 
salaries,  interest,  or  the  general  factory  account,  which  items 
the  complainant's  evidence  states  amounted  to  $127,950. 
These  are  all  charges  of  a  kind  that  must  no  doubt  have 
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been  incurred.  Weissenborn  estimates  the  general  office 
cliarges  at  $35,000 ;  but  this  does  not  include  the  other 
charges  above  mentioned.  This,  added  to  the  $325,911.11, 
will  make  $423,661.11.  From  this,  if  we  deduct  the  value 
of  the  pencils  sent  to  the  store,  as  estimated  in  Schedule  A, 
$283,933  69,  it  leaves  about  $140,000;  or  if  we  deduct  the 
actual  amount  of  sales,  $205,000,  as  ascertained  from  the 
books  of  internal  revenue,  it  would  leave  about  $218,000, 
which  must  have  been  advanced  by  some  one.  I  cannot 
avoid  coming  to  the  conclusion  that  there  has  been  advanced 
by  Sieghortner,  or  through  him  in  a  way  to  make  him  indi- 
vidually responsible  for  it,  at  least  $200,000  for  the  use  of 
the  firm,  which  is  a  debt  to  him. 

In  this  situation  he  was  unwilling  to  go  on  further,  on  the 
idea  that  the  firm  was  losing,  and  getting  further  in  debt,  and 
that  it  could  not  go  on  without  more  capital,  which  he  was 
unwilling,  and  Weissenborn  was  unable,  to  advance.  In  the 
early  part  of  December,  he  told  Weissenborn  that  he  was 
not  willing  that  the  concern  should  go  on.  Weissenborn  says 
he  threatened  to  put  the  establishment  in  the  hands  of  the 
sheriiF,  and  put  them  all  out ;  but  this  threat  Sieghortner 
denies,  and  there  is  no  witness  to  turn  the  scale  between  them ; 
but  it  is  plain  that  Sieghortner  was  dissatisfied,  and  expressed 
his  dissatisfaction. 

In  this  situation  of  affairs,  Weissenborn,  without  the 
knowledge  of  Sieghortner,  purchased  of  one  Patrick  Murray, 
in  New  York,  a  quantity  of  black  lead  at  $5000,  on  the 
credit  of  the  firm.  This  lead  was  not  immediately  needed, 
but  was  for  supply  for  some  time  ahead.  It  was  not  deliv- 
ered at  the  factory  at  Hudson  City,  or  at  the  office  of  the 
firm  in  New  York.  Murray  swears  he  delivered  it  to  Weis- 
senborn, but  at  what  place  does  not  appear;  it  never  came 
to  the  possession  of  Sieghortner.  This  purchase  was  on  the 
5th  of  December.  About  the  20th  of  December,  a  suit  for 
the  price  was  brought  in  New  York,  the  summons  was 
served  on  Weissenborn  when  he  was  in  the  city,  of  which  he 
gave  no  notice  to  Seighortner,  who  was  not  served,  though  a 
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residcjiit  of  the  city,  and  who  did  not  know  of  the  purchase 
or  suit  until  execution  was  levied  upon  the  property  of  the 
firm  in  New  York.  Murray  oifered  to  take  back  the  lead 
in  satisfaction  of  the  judgment,  but  to  this  Weissenborn 
would  not  consent  unless  Sieghortner  would  convey  the  whole 
concern  to  a  stock  company,  in  which  they  would  each  have 
an  equal  number  of  shares,  as  the  price  of  it. 

On  the  14th  of  December,  1868,  about  five  o'clock  in  the 
evening,  Weissenborn  went  to  the  factory  with  Murray,  and 
a  truck  belonging  to  Murray,  and  removed  from  the  factory 
pencils  and  unfinished  pencils  of  the  value  of  $10,000,  which 
were  taken  to  Murray's  store,  in  New  York,  and  stored 
there.  This  was  done  without  the  knowledge  or  consent  of 
Sieghortner,  and  no  account  was  left  or  entered  on  the 
books  of  the  factory.  Sieghortner,  upon  hearing  this,  com- 
})lained  to  a  justice  of  the  peace,  that  Weissenborn  had 
stolen  the  goods,  and  had  him  arrested.  He  further  stated, 
on  his  sworn  complaint,  that  he  had  cause  to  suspect  that 
Weissenborn  would  return  to  destroy  his  property  by  fire  or 
otherwise. 

Weissenborn  alleges  that  he  applied  to  Sieghortner,  through 
Gustavus  Weissenborn,  his  brother,  for  consent  to  go  on  if 
he  could  raise  $7000  by  selling  or  pledging  pencils,  and  that 
Sieghortner  consented.  Gustavus  swears  to  the  consent, 
and  Sieghortner  denies  it,  under  oath.  Weissenborn  shows 
that  he  went  with  Patrick  Murray  to  respectable  counsel  to 
ask  wiiether  he,  as  partner,  had  a  right  to  sell  the  goods  of 
the  firm,  for  the  purj^oses  of  the  partnersiiip,  and  he  was 
advised  that  he  had  such  right,  and  alleges  that  he  removed 
the  goods  by  virtue  of  this  consent,  and  under  this  advice. 

Whether  the  undertaking  was  a  failure,  and  profit  impracti- 
cable, is  a  mere  question  of  fact ;  and  while  it  is  the  estab- 
lished doctrine  of  this  court  to  put  an  end  to  the  partner- 
ship, where  it  is  evident  that  no  profit  can  be  realized  from 
the  undertaking,  yet  the  evidence  must  be  clear,  and  there 
must  be  no  doubt  as  to  the  fact.  In  this  case,  there  is  a  con- 
flict in  the  testimony ;  the  evidence  and  accounts,  on  part  of 
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the  defendant,  seem  to  show  that,  as  far  as  the  mere  manu- 
facture of  pencils  is  concerned,  it  may  be  carried  on  at  a 
profit.  These  estimates,  it  is  true,  omit  several  branches  of 
expenses  that  are  unavoidable,  and  so  far  as  the  past  is  con- 
cerned, fail  to  convince  me  that  any  profit  has  been  realized 
out  of  the  manufacture  of  pencils.  On  the  other  hand,  the 
accounts  and  evidence  on  the  part  of  the  complainantj  show 
a  considerable  loss  in  this  branch  of  the  business;  but  the 
books  from  which  these  accounts  are  taken  so  far  as  exhib- 
ited, do  not  seem  to  be  kept  in  a  regular  manner,  and  are 
not  to  me  satisfactory  ;  yet  in  some  of  the  principal  items, 
the  accounts  of  the  complainant  and  defendant  do  not  differ 
very  greatly.  The  defendant  alleges  that  78,000  gross  of 
pencils  were  sent  to  the  store,  at  New  York,  for  sale;  the 
complainant's  accounts  state  that  75,000  gross  were  sent. 
The  defendant  states  that  $122,000  was  expended  for  labor; 
the  complainant's  accounts  charge  $127,000  wages.  The 
chief  discrepancy  is  in  the  price  of  the  pencils,  and  in  the 
amounts  charged  by  complainant  for  salaries,  office,  and  store 
charges,  taxes,  interest,  advertising,  &c.,  which  are  alto- 
gether omitted  in  the  defendant's  statements.  But  while  by 
collating  these  accounts  and  correcting  them  by  each  other, 
I  can  Avith  confidence  arrive  at  the  conclusion  that  no  profit 
has  as  yet  been  realized  from  the  manufacture  of  pencils,  I 
am  not  convinced  that  no  profit  could  be  made  if  the  part- 
ners had  sufficient  capital,  and  could  unite  to  carry  on  the 
manufacture  and  sale  harmoniously,  and  with  economy  and 
energy. 

But  capital  is  needed  to  carry  it  on,  and  Weissenborn  is 
unable  to  advance  any,  and  Sieghortner  is  unwilling,  if  not 
unable,  to  advance  more;  and  is  unwilling  to  continue  the 
amount  which  he  has  advanced,  beyond  his  share  of  the 
capital,  any  longer  in  the  business.  If  the  allegations  of 
the  defendant  are  true,  the  firm  has  already  lost  more  than 
its  original  capital,  and  is  really  insolvent.  The  original 
capital  was  SI 2,000,  of  which  $4000  was  in  cash,  $4000  iu 
patents    of  Weissenborn,    and    $4000    in    patterns  and  ma- 


OCTOBER  TERM,  1869.  183 

Siegliortner  v.  Weissenborn. 

terials  for  globes  furnished  by  Josepli  Schedler.  Schedler  took 
his  patterns  and  materials  with  him  when  he  retired ;  and  the 
defendant  alleges  in  his  answer  that  $35,000  was  lost  in  the 
attempt  to  manufacture  globes  and  cards,  and  that  $30,000 
more  was  lost  by  the  attempt  of  Sieghortner  to  hurry  the 
manufacture  of  pencils,  in  the  absence  of  Weissenborn,  in 
Europe.  Neither  of  these  losses  was  taken  into  consideration 
in  my  arriving  at  the  conclusion  that  the  manufacture  of  pen- 
cils hitherto,  had  not  realized  any  profit ;  and  either  of  these 
losses  by  itself  is  sufficient  to  sink  the  whole  capital  several 
times  over.  The  real  estate  of  the  firm  may  have  increased  in 
value,  but  it  would  be  contrary  to  the  usual  result  in  such 
cases  if  the  building  and  machinery  erected  or  altered  to  adapt 
them  to  this  business,  could  be  disposed  of  without  loss,  and 
this  would  probably,  at  least,  equal  any  increase  in  the  value 
of  the  land. 

If  these  vicAVS  are  correct,  and  Sieghortner  is  unwilling  to 
advance  more  funds,  and  insists  upon  being  paid  the  moneys 
loaned,  it  is  utterly  impracticable  to  go  on  with  the  business, 
whether  pencils  can  be  manufactured  at  a  profit  or  not.  Sieg- 
hortner lias  rights  as  a  creditor,  besides  his  rights  as  a  p;irtner ; 
like  any  other  creditor  loaning  money  without  any  agre:"  i  ent 
as  to  time,  he  has  a  right  at  any  time  to  demand  payment;  he 
is  not  bound  further  to  risk  his  loan  in  a  losing  business. 
This  demand  being  against  a  firm  of  which  he  is  a  member, 
cannot  be  enforced  at  law,  and  his  only  relief  is  in  equity; 
and  a  court  of  equity  cannot  refuse  to  give  relief,  where  so 
clear  a  right  exists,  without  any  remedy  at  law.  I  think  that 
for  either  of  these  reasons :  first,  that  in  the  present  situation 
of  aifairs,  the  business  cannot  be  carried  on,  and  is  therefore 
impracticable ;  and,  secondly,  that  the  complainant  as  a  cred- 
itor is  entitled  to  have  his  loans  to  the  firm  repaid  through  the 
interference  of  this  court;  a  receiver  should  be  appointed. 

The  other  ground  urged  for  the  dissolution  of  the  part- 
nership seems  to  me  to  be  sustained.  The  confidence  be- 
tween   thffie  partners   is   destroyed   in   such   a   manner    that 
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th^y  can  nev^er  carry  on  and  prosecute  the  business  jointly  and 
harmoniously.  This  difficulty  and  want  of  harmony  exists; 
in  point  of  fact,  it  was  admitted  by  the  counsel  of  Weissenborn 
on  the  argument,  and  the  facts  out  of  which  it  arises  are  estab- 
lished by  the  pleadings  and  proofs  on  both  sides.  And  in  my 
opinion,  Sieghortner  is  not  wholly  or  even  chiefly  in  fault  in 
the  matters  from  which  this  state  of  affairs  arises. 

Weissenborn  was  guilty  of  gross  misconduct  and  misman- 
agement in  the  purchase  of  the  lead  in  December,  1868.  He 
knew  that  the  concern  had  met  large  losses,  that  the  business 
was  not  prosperous,  that  all  or  almost  all  the  money  had  been 
furnished  by  Sieghortner,  and  that  Sieghortner  was  uneasy 
and  wanted  to  get  out  of  the  business ;  yet  in  this  situation 
of  affairs,  he  involved  the  firm  in  a  debt  of  $5000  for  an  arti- 
ticle  of  which  there  was  no  immediate  n-eed,  which  was  not 
delivered  to  them,  and  for  which  there  were  no  funds  to  pay. 
He  had  the  legal  right  to  purchase,  and  make  the  firm  liable. 
But  this  purchase,  under  these  circumstances,  was  a  wrong  to 
his  partner ;  and  the  manner  in  which  it  was  made  -and  in 
which  the  judgment  waa  obtained,  must  inevitably  destroy  the 
confidence  of  Sieghortner  in  him ;  his  excuses  for  his  conduct 
may  in  the  eyes  of  others  palliate  it,  but  can  hardly  be  ex- 
pected to  pacify  Sieghortner.  And  after  a  full  consideration 
of  the  evidence  on  both  sides,  I  cannot  entirely  free  myself 
from  the  conviction  that  the  whole  affair  was  got  up  between 
Weissenborn  and  Murray,  for  a  purpose  not  consistent  with 
his  duty  to  Sieghortner. 

In  the  next  place,  the  removal  of  the  finished  and  unfin- 
ished pencils  on  the  evening  of  December  14th,  and  the 
manner  in  which  it  was  done,  was  a  wrong,  and  was  gross 
misconduct.  This,  again,  was  done  with  the  aid  and  in  the 
presence  of  Murray,  in  whose  store  and  possession  the  pen- 
cils were  left.  The  excuse  is  that  Sieghortner  had  told  the 
brother  of  Weissenborn  that  he  might  go  on  with  the  basi- 
ness  if  he  could  raise  $7000  by  a  pledge  or  sale  of  pencils. 
If  we  take  this  as  proved,  (though  there  is  only  the  oath  of 
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the  brother  against  the  denial  of  Sieghortner),  jet  this 
would  not  excuse  the  removal  of  a  mass  of  pencils  finislied 
and  unfinished,  by  night,  without  the  knowledge  of  Sieghort- 
ner, without  any  memorandum  or  account  left  at  the  factory, 
or  entered  on  the  books,  and  storing  them  in  some  place  un- 
known to  Seighortner,  when  no  arrangement  had  yet  been 
made  for  sale  or  advancement  on  them  as  a  pledge.  It  is 
difficult  for  me  to  believe  that  these  goods  were  removed  for 
sale  or  pledge  for  the  object  alleged ;  and  the  fact  that  he 
and  Murray  went  to  counsel  for  advice  as  to  the  legality  of 
the  strange  movement  they  were  about  to  make,  is  no  proof 
of  its  good  faith.  These  goods  were  returned  to  the  factory, 
but  not  until  after  this  suit  was  begun.  Thi-  transaction 
was  sufficient  to  destroy  all  confidence  by  his  partner  in 
him. 

The  arrest  of  Weissenborn,  on  the  complaint  of  larceny, 
of  course  would  destroy  all  confidence  ;  but  this  was  the  act 
of  Sieghortner.  The  complaint  was  no  doubt  wrong,  as  the 
transaction  has  been  explained  ;  yet  the  circumstances  under 
which  it  was  made  will  go  far  to  excuse,  though  they  may 
not  justify  Seighortner.  The  removal  was  at  night,  if  not 
stealthily,  at  least  secretly,  and  without  the  knowledge  of  one 
of  the  real  owners,  and  of  the  one  who  had  the  greatest  if  not 
the  sole  interest  in  the  goods  ;  and  to  a  place  and  for  a  pur- 
pose which  were  concealed  from  him.  It  is  not  surprising 
that  Seighortner  should  infer  that  the  object  was  to  appro- 
priate the  goods  unlawfully,  or  that  he  or  a  justice  of  the 
peace,  or  even  the  recorder  of  Hudson  city,  should  conceive 
that  the  offence  was  larceny.  If  such  had  been  the  object,  it 
was  larceny  morally  if  not  legally.  And  I  am  not  satisfied 
that  a  partner  may  not  be  guilty  of  larceny  of  the  property 
of  his  firm,  as  if  he  should  himself  take  from  the  safe  of  the 
firm  a  large  amount  of  money  or  securitias,  when  he  is  in 
debt  to  the  firm,  and  without  consent  or  knowledge  of  his 
partner,  stealthily  apjiropriate  them  to  his  own  use  in  such 
way  that  it  could  not  be  known  by  whom  they  were  taken. 
To  me,  the  taking  of  these  goods  in  the  manner  in  which  it 
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was  done,  appears  a  greater  wrong  than  the  charge  of  lar- 
ceny. 

I  think  that  a  want  of  confidence  exists  which  is  sufficient 
to  dissolve  this  partnership,  and  that  it  is  chiefly  owing  to  the 
improper  conduct  of  the  defendant. 

A  receiver  must  be  appointed,  and  the  injunction  con- 
tinued.* 


Campbell  vs.  Dewick  and  Howland. 

1.  The  provisions  of  the  various  statutes  governing  the  collection  of 
taxes  in  the  city  of  Elizabeth,  stated  and  explained. 

2.  The  act  of  March  4th,  1863,  {Pamph.  L.  109,)  relative  to  the  city  of 
Elizabeth,  was  an  amendment  of  the  charter  of  March  13th,  1855,  {Pamph. 
L.  217,)  and  did  not  repeal  it  except  so  far  as  its  provisions  were  inconsis- 
tent with  it;  and  a  tax  sale  by  virtue  of  the  provisions  of  the  act  of  1855, 
for  taxes  levied  in  1862,  and  in  accordance  with  tliose  provisions,  is  not 
inconsistent  with  the  provisions  of  the  act  of  1863,  providing  for  sales  of 
taxes  to  be  levied  under  it.  Such  tax  was  a  lien,  a  right  acquired,  and 
the  provision  for  sale  was  a  remedy  given,  and  expressly  saved  by  the 
reservation  clause,  section  124,  of  the  act  of  1863. 

3.  An  assessed  tax  in  the  city  of  Elizabeth  is  prior  to  a  mortgage.  A 
tax  sale  and  a  conveyance  pursuant  thereto,  under  the  statutes  governing 
the  collection  of  taxes  in  that  city,  made  subsequent  to  a  mortgage  upon 
the  premises,  where  six  months'  notice  is  not  given  to  the  mortgagee,  is 
liable  to  redemption  by  him. 

4.  Upon  a  foreclosure  of  the  mortgage,  the  amount  paid  at  a  tax  sale  by 
one  claiming  under  the  tax  sale,  and  interest,  will  form  a  lien  prior  to  that 
of  the  mortgage.  The  land  will  be  decreed  to  be  sold  free  from  the  lien 
for  taxes,  and  the  purchaser  at  the  tax  sale  will  be  paid  first. 

5.  It  is  not  necessary,  in  order  to  establish  title  to  lands  purchased  at  a 
tax  sale,  conducted  by  a  constable  as  authorized  by  statute,  to  prove  that 
the  constable  who  conducted  the  sale  was  properly  elected  and  sworn,  and 
gave  bond.     The  court  will  take  judicial  notice  of  the  officers  of  the  state. 

6.  The  statute  {Nix.  Dig.  864,)  and  supplement  {Pamph.  L.  1869,  p.  1238,) 
directing  that  recitals  in  a  deed  given  by  a  public  officer  shall  be  prima 
jacM  evidence  of  the  truth  of  the  facts  recited,  do  not  at  all  affect  the  title 

*  Decree  reversed  so  far  as  related  to  appointment  of  receiver  ;  injunc- 
tion continued  unlil  final  lieaiing  upon  terms,  6  C.  E.  Gi:  483. 
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under  the  deed,  but  only  change  the  rule  of  evidence  as  to  the  manner  of 
proving  the  facts  required  to  constitute  a  valid  sale  ;  and  it  applies  where 
a  deed  given  before  the  passage  of  the  act  is  oflered  in  evidence. 


This  suit  was  to  foreclose  a  mortgage  held  by  Camp- 
bell on  lands  in  the  city  of  Elizabeth,  owned  by  Dewick. 
Howland  was  made  a  defendant  as  claiming  title  by  tax  sales, 
made  for  taxes  assessed  after  the  giving  of  the  mortgage. 
Dewick  did  not  answer.  Howland  answered,  setting  up  two 
deeds  under  tax  sales,  by  virtue  of  which  he  claimed  to  hold 
a  title  for  a  term  of  five  hundred  years,  which  was  superior 
to  the  mortgage  of  the  complainant,  and  could  not  be  sold 
to  satisfy  it.  The  cause  was  heard  upon  bill,  answer,  and 
proofs. 

3fr.  F.  B.  Chetwood,  for  complainant. 

Mr.  Magie,  for  defendants. 

The  Chancellor. 

The  validity  of  the  tax  sale  depends  upon  the  construction 
of  three  acts  relating  to  taxes  in  Elizabeth,  and  the  effect 
that  each  of  these  acts  has  upon  the  other.  The  act  of 
February  11th,  1847,  {Pamph.  L.  52)  made  taxes  on  lands  in 
Elizabeth  township  a  lien  upon  them,  and  authorized  a  sale, 
by  warrant  of  the  town  committee  to  any  constable  of  the 
township,  for  the  stated  term  of  years  bid.  It  provided  that 
the  purchaser  should  enjoy  the  same  for  the  term  bid  as 
against  the  owner,  and  all  claiming  under  him  ;  and  that  the 
assessment  should  be  valid  as  against  the  lands,  notwith- 
standing any  omission  or  mistake  of  the  name  of  the  real 
owner  in  asse&sing  the  tax.  The  first  city  charter,  approved 
March  13th,  1855,  {Pamph.  L.  217)  provided  that  the  act  of 
1847  should  remain  in  force,  substituting  the  words  "  mayor, 
treasurer,  and  clerk,"  for  "  town  copimittee,"  and  the  word 
"city."  for  "township,"  and  providing  that  the  lands  sold 
might  be  redeemed  within  two  years  by  the  owner,  mort- 
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gcigee,  or  claimant,  by  payment  of  the  purchase  money,  and 
fifteen  per  cent,  interest.  The  amendment  of  the  charter,  of 
March  4th,  1863,  {Pamph.  L.  109)  in  section  124,  enacted 
that  all  acts  and  parts  of  acts  inconsistent  with  that  act,  should 
be  thereby  repealed,  but  that  nothing  therein  contained  should 
be  construed  so  as  to  destroy,  impair,  or  take  away  any  right 
or  remedy  acquired  or  given  by  any  act  thereby  repealed, 
and  that  all  proceedings  commenced  under  such  former  act 
should  be  carried  out  and  completed  as  though  that  act  had 
not  passed.  Section  83  provided  that  no  mortgagee  should 
be  divested  of  his  rights  in  said  property,  unless  six  months' 
notice,  in  writing,  of  such  sale  should  have  been  given  to 
him  by  the  purchaser,  but  that  nothing  therein  should  im- 
pair the  lien  created  by  such  sale.  By  this  act  it  is  provided 
that  sales  of  lands  for  taxes  shall  be  made  by  the  city  treas- 
urer. 

The  taxes  for  which  these  sales  were  made,  were  levied  in 
1862,  under  the  charter  of  1855,  but  the  sales  were  made  in 
1864,  after  the  charter  of  1863  was  in  force.  The  charter 
of  1863  was  an  amendment  to  that  of  1855,  and  did  not 
repeal  it,  except  so  far  as  its  provisions  were  inconsistent 
with  it.  And  a  sale  by  virtue  of  the  provisions  of  the  act 
of  1855,  and  in  accordance  with  them,  is  not  inconsistent 
with  the  provisions  of  the  act  of  1863,  providing  for  sales 
for  taxes  to  be  levied  under  it.  Besides,  the  lien  of  this  tax 
was  a  right  acquired,  and  the  provision  for  sale  under  it  and 
the  act  of  1847  was  a  remedy  given  by  those  acts,  and  there- 
fore are  expressly  saved  by  the  reservation  in  the  repealing 
clause.  It  Avas  lawful  for  the  officers  chosen  under  the 
amended  charter  to  issue  the  warrant,  and  the  constable  to 
execute  it,  as  the  remedy  under  the  old  charter.  If  there 
was  any  doubt  that  the  act  of  1847  authorized  the  sale  of 
the  title  of  the  mortgagee,  when  not  named  in  the  assessment, 
the  provision  of  the  act  of  1855,  that  the  mortgagee  may 
redeem,  puts  that  doubt  at  rest.  Acts  in  pari  materia,  or 
upon  the  same  subject  matter,  must  be  construed  together 
as  if  parts  of  one  act.     And   there  could  be  no  doubt  as  to 


OCTOBER  TERM,  1869.  189 


Campbell  v.  Dewick  &  Rowland. 


whose  estate  was  intended  to  be  sold  by  an  act  which  pro- 
vided that  a  mortgagee  might  redeem. 

The  provisions  of  the  amended  charter,  requiring  six 
months'  notice  to  a  mortgagee,  apply  to  all  sales,  as  well  those 
before  the  passage  of  that  act  as  those  after  it.  The  words 
would  require  that  construction,  and  the  justice  and  equity 
of  these  provisions  will  not  allow  a  court  to  give  any  con- 
struction that  shall  restrict  or  narrow  the  plain  natural 
meaning  of  the  words.  The  sale  does  not  take  away  the 
rights  of  the  mortgagee,  but  the  lien  of  the  tax  on  the  land 
is  preserved.  And  this  lien  is,  according  to  the  view  above 
taken,  prior  to  the  mortgage.  But  when  the  notice  has  not 
been  given,  and  there  is  no  proof  that  it  has  in  this  case,  the 
mortgagee  has  still  the  right  to  redeem  by  paying  the  pur- 
chase money  and  interest.  In  equity,  in  a  foreclosure  suit 
like  this,  the  title  of  a  purchaser  at  a  tax  sale,  when  the 
right  of  redemption  is  not  cut  oif,  will  be  considered  only  as 
a  lien  to  be  discharged  out  of  the  proceeds  of  sale.  And 
M^hen  the  tax  lien  is  subsequent  in  time,  although  prior  in 
right,  it  will  be  more  consistent  with  the  principles  of  equity 
in  such  proceedings  to  order  the  lands  to  be  sold  free  from 
the  lien  for  taxes,  and  that  the  purchaser  at  the  tax  sale  be 
first  paid. 

It  is  not  necessary,  in  such  case,  to  prove  that  the  consta- 
ble who  conducted  the  sale  was  properly  elected  and  sworn, 
and  gave  bond.  It  is  never  required  in  case  of  a  deed  by  a 
sheriff.  The  courts  will  take  notice  of  the  officers  of  the 
state. 

If  it  is  necessary  to  prove  the  existence  of  the  ordinance 
authorizing  the  taxes  for  which  this  assessment  and  sale 
were  made,  and  I  am  inclined  to  hold  that  it  is  necessary, 
the  recital  in  the  deed  is  sufficient  proof.  It  recites  that  "  in 
and  by  an  assessment  of  taxes,  made  according  to  law,  to 
raise  the  moneys  ordered  to  be  raised  by  the  city  council  of 
said  city,  in  the  year  1862,  the  sum  of  $7.70  was  assessed 
against  Sarah  Dewick." 

Tiie  act  for  the  better  security  of  titles  to  lands  sold  by 
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sheriffs,  {Nix.  Dig.  864,*)  and  the  supplement  to  it,  of  April  2d, 
1869,  {Pamph.  L.  1238)  provides  that  the  recitals  in  convey- 
ances by  sheriffs,  or  by  authority  of  any  public  or  municipal 
authority,  shall  be  prima  facie  evidence  of  the  truth  of  the 
recital.  And  although  these  acts  are  since  the  sale,  they  do 
not  at  all  affect  the  title  itself,  but  only  change  the  rule  of 
evidence  as  to  the  manner  of  proving  the  facts  required  to 
make  a  valid  sale. 

The  result  arrived  at  is,  that  the  tax  title  of  the  defendant, 
Howland,  as  shown  by  the  answer  and  evidence,  is  good,  but 
subject  to  redemption  by  the  complainant ;  and  that  the  com- 
plainant is  entitled  to  have  the  lands  sold,  free  from  the  lien, 
upon  paying  the  purchase  money,  interest,  and  costs  of  How- 
land,  out  of  the  proceeds  of  sale. 


McLaughlin  vs.  McLaughlin  and  others. 

1.  The  consent  by  the  heirs-at-law,  that  a  widow  should  take  charge  of 
the  real  estate  of  her  deceased  husband  and  collect  the  rents,  taking  such 
charge,  and  the  appropriation  by  her  of  one  third  of  the  whole  rents  to 
her  own  use,  operate  as  an  equitable  assignment  of  dower  to  the  widow. 

2.  Where,  in  such  a  case,  the  widow  occupied  the  mansion-house  of  her 
deceased  husband,  upon  a  bill  filed  by  the  heirs  for  an  account  of  the  rents 
and  profits,  and  a  reference  to  state  an  account,  she  was  properly  charged 
with  the  value  of  the  mansion-house  from  the  death  of  her  husband.  She 
was  not  entitled  to  occupy  the  mansion-house  until  dower  was  actually 
assigned,  without  rent:  a  virtual  assignment  had  already  been  made. 

3.  A  widow  who  claims  one  third  of  the  rents  of  the  lands  of  her  de- 
ceased husband,  other  than  tlie  mansion-house  and  messuage,  must  account 
for  the  value  of  the  part  occupied  by  her. 

4.  At  law,  damages  could  not  be  recovered  for  wrongful  detention  of 
dower,  if  the  widow  died  before  dower  was  assigned,  or  if  she  accepted 
the  dower  assigned  by  the  heir,  or  by  proceedings  in  chancery ;  but  the 
value  of  the  dower,  in  such  cases,  is  recoverable  in  equity. 

5.  But  when  a  widow  occupies  the  whole  mansion-house  and  messuage, 
the  only  land  out  of  which  dower  is  claimed,  from  the  death  of  the  hus- 
band, she  is  not  entitled  to  one  third  of  the  value,  in  addition,  as  damages. 


*Bev.,  p.  1045,  sees.  14, 15. 
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6.  Where  a  widow  comes  into  equity  to  claim  the  value  of  her  dower, 
in  a  case  where  such  value  could  not  be  recovered  at  law,  she  will  be  re- 
quired to  do  equity,  and  will  be  allowed  only  to  recover  the  value  of  the 
■dower  detained ;  that  is  the  value  of  one  third  of  the  whole  estate,  deduct- 
ing the  value  of  the  part  occupied  by  her. 

7.  When  the  estate  is  ordered  to  be  sold,  and  the  widow  agrees  to  accept 
a  gross  sum  in  lieu  of  dower,  and  dies  while  a  part  of  the  estate  is  still 
unsold,  her  estate  in  that  portion  is  determined  by  her  death. 

8.  If  a  widow  dies  after  her  election  to  accept  a  gross  sura  in  lieu  of  her 
dower,  and  before  a  report  as  to  the  amount  to  be  allowed  in  gross,  the 
fact  of  her  death  does  not  limit  the  probable  duration  of  her  life  to  the 
time  of  her  death,  but  it  may  be  taken  into  consideration  in  estimating 
the  probable  duration  of  her  life,  especially  when  her  death  was  from  a 
disease  she  had  previously  had,  and  there  is  reason  to  believe  that  she  had 
nej?er  been  wholly  free  from  it.  Evidence  coming  to  light  after  such  elec- 
tion, wliicli  shows  that  at  the  time  of  election  the  life  was  of  less  value, 
must  be  regarded ;  but  not  of  an  injury  suffered  or  disease  contracted 
after  the  election,  which  might  affect  the  value. 


On  exceptions  to  reports  of  master  as  to  the  account  of 
Abby  Ann  McLaughlin,  deceased,  and  as  to  the  value  of  her 
•dower. 

Mr.  W.  A.  Leuns,  for  exceptions  filed  by  complainant. 

Mr.  Dixon,  for  exceptions  filed  by  Samuel  C.  McLaughlin, 
one  of  the  defendants. 

The  Chancellor. 

John  G.  McLaughlin  died  intestate.  May  2d,  1861,  seized 
-of  a  number  of  houses  and  lots  in  Jersey  City,  in  one  of 
which  he  resided  at  his  death.  He  left  his  widow,  Abbv 
Ann  McLaughlin,  and  six  children,  his  heirs-at-law.  Two 
of  these  children  were  minors  at  his  death.  Some  of  these 
-children  were  children  of  his  widow,  the  others  were  chil- 
dren of  his  first  wife.  The  widow  remained  in  possession  of 
the  mansion-house  until  her  death,  on  the  20th  of  August, 
1868.  Dower  was  never  formally  assigned  to  her.  The 
administration  of  the  personal  estate  of  her  husband  was 
granted  to  her.     By  tacit  consent  of  all  the  heirs  who  were 
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of  age,  she  assumed  the  management  of  the  real  estate,  col- 
lected the  rents,  paid  the  taxes  and  repairs,  and  rented  out 
such  parts  as  it  was  necessary  to  rent. 

The  bill  in  this  case  was  filed  in  her  lifetime  for  a  parti- 
tion, and  for  an  account  by  her  of  the  rents  of  the  estate. 

The  master  reported  that  a  partition  could  not  be  made 
without  great  injury,  and  that  the  property  should  be  sold, 
and  that  the  dower  of  the  widow  should  be  sold  with  the 
lands.  The  lands  were  all  sold  in  the  life  of  the  widow,  and 
all  conveyed  except  one  lot  in  Green  street,  which,  upon  re- 
fusal of  the  purchaser  to  comply  with  his  contract,  was  or- 
dered to  be  re  sold,  and  was  re-sold  after  her  death.  On  the 
28th  of  June,  1868,  the  widow  filed  her  petition  electing  to 
accept  a  gross  sum  in  lieu  of  her  dower,  and  an  order  was 
made  on  July  7th,  1868,  to  refer  it  to  the  master  to  ascer- 
tain and  compute  the  value  of  her  dower.  She  had,  in  com- 
pliance with  the  prayer  of  the  bill,  rendered  her  account  of 
the  rents  and  profits  of  the  estate,  in  which  she  charged  five 
per  cent,  for  collecting  them,  and  claimed  one  third  as  due 
to  her  in  her  right  as  dowress,  but  did  not  charge  herself 
with  the  rent  of  the  mansion-house,  and  the  oflSce  on  the 
adjoining  lot,  which  had  been  occupied  as  such  by  her  hus- 
band, in  his  lifetime.  It  was  also  referred  to  the  master  to 
examine  and  state  her  account. 

The  master  made  a  separate  report  upon  each  order  of 
I'cference  to  him.  In  the  report  upon  the  order  to  state  the 
accounts,  he  charged  her  with  the  value  of  the  mansion- 
house  from  the  death  of  her  husband,  or  rather  from  May 
1st,  the  day  before  his  death.  To  this  the  complainant,  as 
executrix  of  her  mother,  the  widow,  excepts,  claiming  that 
as  dower  \vas  never  assigned,  the  widow  was  entitled  by 
virtue  of  the  statute,  to  remain  in  possession  of  the  mansion- 
house  and  messuage  attached,  without  rent,  until  dower  was 
assigned. 

The  master  admits  the  right  under  the  statute,  and  haaes- 
his  action  on  the  ground  that  dower  was  virtually  and 
equitably  assigned   to  the  widow  in  the  whole  property  by 
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her  taking  possession  of  the  whole,  with  the  assent  of  the 
heirs,  and  appropriating  one  third  of  the  rents  of  the  whole 
to  her  own  use ;  and  that  the  provision  of  the  statute  which 
was  intended  to  protect  the  widow  in  her  estate  as  dowress, 
an  estate  favored  at  law,  against  the  injustice  or  delay  of 
the  heirs,  was  not  intended  to  secure  to  her  more  than  one 
third  of  the  rents,  and  more  than  her  due  in  a  case  like 
this,  where  the  heirs  left  in  her  hands  the  whole  estate  to 
retain,  by  her  own  action,  the  amount  due  to  her ;  that 
assignment  of  dower  requires  no  particular  form,  and  may, 
in  some  cases,  be  of  one  third  of  the  tolls  of  a  mill  or  of  the 
produce  of  lands,  which,  if  assigned  and  accepted  as  dower, 
should  be  equivalent  to  an  assignment  at  law  or  in  equity. 
'J'o  this  conclusion  of  the  master  I  assent.  And  even  with- 
out such  equitable  assignment,  I  am  of  opinion  that  a  widow 
who  claims  one  third  of  the  rents  of  the  lands  other  than 
the  mansion-house  and  messuage,  must  be  willing  to  account 
for  the  value  of  the  part  occupied  by  her. 

Damages  for  the  detention  of  dower  were  not  recovered 
at  common  law,  but  only  by  the  statute  of  Merton  ;  and 
after  that  statute  the  rule  was  settled  by  the  courts  of  com- 
mon law,  that  if  the  widow  died  before  the  damages  for  de- 
tention were  assessed,  they  could  not  be  recovered.  2  Bac. 
Ab7\  395,  title  Dower,  I;  Park  on  Doicer  309.  Nor  could 
damages  be  recovered,  if  the  widow  died  before  dower  was 
assigned  ;  nor  if  she  accepted  the  dower  assigned  by  the 
heir,  or  by  proceedings  in  chancery.  Par^  310;  Co.  Litt. 
'-\2>  a.  But,  in  such  cases,  the  value  of  the  dower  for  the 
time  it  was  wrongfully  detained,  may  be  recovered  in  equity. 
Qartis  v.  Curtis,  2  Bro.  C.  C.  629,  632;  Dormer  v.  For- 
tescue,  3  Atk.  130  ;  Park  on  Dower  332  ;  Johnson  v.  Thomas, 
3  Paige  377;  2  Bac.  Abr.  396,  Dower,  I;  Viner's  Abr., 
Dower  S  a,  §  20  ;  Hamilton  v.  Ld.  Mohun,  1  P.  W.  118. 

The  courts  of  law  in  assessing  damages  for  the  detention, 
allow,  as  reprises,  for  the  occupation  by  the  widow.  In 
Walker  v.  Nevil,  Leon.  56,  quoted  in  2  Bac.  Abr.,  Dower  I, 
p.  394,  the  court  reversed  the  judgment,  because  the  damages 
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were  for  eight  years,  and  the  widow  had  occupied  for  part  of 
the  eight  years.  And  in  Woodruff  \.  Brown,  2  Harr.  246, 
three  of  the  judges  in  their  opinions  say,  that  what  had 
been  received  by  the  widow  might  be  deducted  from  the 
value.  Tills  was  approved  in  Keeler  v.  Tatnell,  3  Zab.  62. 
And  in  the  case  of  Hopper  v.  Hopper,  2  Zah.  715,  although 
the  Court  of  Errors  refused  to  order  tlie  judgment  of  a  pre- 
vious term  to  be  altered,  so  as  to  allow  a  plea  to  be  added 
that  the  defendant  had  satisfied  the  demandant  for  the  value 
of  her  dower,  yet  at  the  inquisition  whicii  was  taken  under 
the  direction  of  Chief  Justice  Green,  at  the  Bergen  Circuit, 
the  defendant  was  allowed  to  prove,  as  part  satisfaction  of 
the  value,  or  in  mitigation  of  the  damages,  that  the  de- 
mandant had  occupied  one  half  the  mansion-house  from  tlie 
death  of  her  husband.  And  it  could  never  be  permitted, 
where  the  only  land  out  of  which  dower  is  claimed  is  the 
mansion-house  and  messuage,  that  a  widow,  who  had  occu- 
pied the  whole  as  quarantine  from  the  death  of  her  husband, 
should  recover  in  addition  one  third  of  the  value  as  dam- 
ages; and  yet  this  would  be  the  result,  if  the  value  assessed 
must  be  one  third  of  the  whole  value  without  regard  to  oc- 
cupation by  the  widow. 

And  a  court  of  equity,  in  such  case,  will  not  give  damages 
beyond  the  amount  established  by  law,  especially  when  such 
damages  are  inequitable.  But,  on  the  other  hand,  where  a. 
widow  comes  into  this  court  to  claim  the  value  of  her  dower, 
in  a  case  where  such  value  could  not  be  recovered  at  law, 
she  will  be  required  to  do  equity,  and  will  be  allowed  only 
to  recover  the  value  of  the  dower  detained,  that  is  the  value 
of  one  third  of  the  whole  estate,  deducting  the  value  of  the 
part  occupied  by  her.  This  may  be  done  by  allowing  her  to 
occupy  the  mansion-house  free  of  rent,  and  by  giving  her 
out  of  the  residue  of  the  estate  so  much  as  will  make  her 
part  one  third  of  the  value  of  the  whole,  if  anything  be  re- 
quired for  that  end.  On  both  grounds  the  report  of  th-e 
master  must  be  sustained,  and  this  exception  overuled. 
The  claim  of  the  widow  is  unjust  and  inequitable.     The  ex- 


OCTOBER  TERM,  1869.  195 

McLaughlin  v.  McLaughlin. 

cess  of  one  day's  rent  charged  by  the  master  by  mere  inad- 
vertence, may  be  corrected  without  a  re-stating  of  the 
account. 

The  next  exception  to  the  account  is  that  of  Samuel  C. 
McLaughlin  and  wife;  it  is  to  the  charge  of  $150,  and  inter- 
est on  it  for  one  year's  rent  of  No.  147,  and  the  upper  part 
of  No.  149,  Green  street.  The  only  evidence  as  to  this  is 
that  of  Samuel  C.  McLaughlin  himself;  he  testifies  that  he 
had  rented  of  his  father  both  premises  for  the  year  ending 
May  1st,  1861,  at  the  rent  of  $300;  that  he  continued  to 
occupy  them  the  next  year  without  any  new  bargain.  This 
usually  would  be  a  continuance  of  the  former  tenancy  at  the 
same  rent,  and  I  see  nothing  in  this  case  to  prevent  the  appli- 
cation of  this  rule.  I  am  of  opinion  that  this  exception  must 
be  sustained. 

The  next  exception  is  by  the  complainant  as  executrix  and 
legatee  of  the  widow,  to  the  master's  report  on  the  value  of 
her  dower. 

The  report  finds  that  she  is  not  entitled  to  have  a  gross  sum 
in  lieu  of  her  dower  in  the  Green  street  lot,  which  was  not 
sold  until  after  her  death.  The  report  is  founded  on  the  deci- 
sion of  Chancellor  Green,  in  Mulford  v.  Hiers,  2  Beasley  13, 
and  is  fully  sustained  by  that  decision  ;  and  I  concur  entirely 
with  the  late  Chancellor  in  the  principles  upon  which  that 
conclusion  is  based. 

Another  exception  to  that  report  is,  to  the  principle  upon 
which  the  master  estimated  the  value  of  the  life  of  the 
widow,  and  the  gross  value  of  her  dower.  It  was  held  in 
the  case  of  Mulford  v.  Hiers,  above  referred  to,  that  when  a 
dowress  had,  in  a  partition  case,  consented  to  take  a  gross 
sura  in  lieu  of  her  dower,  the  right  to  have  such  sum  esti- 
mated in  proportion  to  the  value  of  her  life  at  the  time  of 
consent,  became  a  vested  right,  and  was  not  lost  by  her  death 
before  the  value  was  ascertained  and  settled.  That  princi- 
ple is  admitted  by  the  master,  and  is  not  disputed  by  the 
counsel  for  the  heirs.  But  as  she  died  two  montlis  after  the 
election,  and    before  the  making  of  the  rei)ort,  the  master 
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liiis  assumed  that  the  value  of  her  life  is  settled  by  its  actual 
duration.  This  assumption  is  strictly,  and  in  fact,  correct. 
The  actual  value  of  her  life  was  at  that  election  only  two 
months.  But  this  is  not  the  manner  in  which  tiie  value  of 
such  a  life  is,  in  practice,  ascertained  in  judicial  proceedings. 
Where  one  is  in  a  state  of  ordinary  good  health,  and  has  an 
average  expectancy  of  life,  the  value  of  the  life  is  ascertained 
by  calculation  from  tables  prepared  for  annuities  and  life 
insurances,  which  give,  witii  great  reliability,  the  gross 
value  of  an  annuity  for  a  person  in  ordinary  good  health,  at 
any  given  age.  In  such  computation,  death  by  accident,  or 
by  disease  subsequently  contracted,  are,  on  principle,  disre- 
garded. It  is  a  risk  that  forms  part  of  the  basis  of  the  com- 
putation. But  these  tables  are  not  a  safe  guide  where  a 
person  is  not  in  ordinary  good  health,  and  more  especially 
when  afflicted  with  a  disease  incurable  in  its  nature,  and  so 
advanced  as  to  render  it  probable  that  death  will  soon  ensue 
from  it.  In  such  case  the  rule  here  applied  by  the  master, 
that  the  actual  duration  of  the  life  is  the  best  measure  of  its 
probability,  is  perhaps  the  correct  rule.  But  this  is  not 
such  a  case.  Mrs.  McLaughlin  had  some  time  before  been 
afflicted,  in  a  mild  form,  with  tlie  disease  of  which  she  died, 
but  at  the  time  of  her  election  it  had  left  her,  and  she  was 
apparently  free  from  it,  and  had  the  value  of  her  life  been 
ascertained  within  a  month  after  her  election,  with  all  the 
evidence  that  could  then  have  been  produced,  it  might  have 
been  adjudged  of  an  average  value  at  her  age.  But  although 
the  fact  of  her  subsequent  death,  within  two  months,  ought 
not,  in  this  case,  to  be  taken  as  the  test  of  the  value  of  her 
life,  yet  the  fact  of  a  recurrence  of  the  same  disease  which 
had  previously  attacked  her  in  a  milder  form,  and  that  from 
its  virulence  and  rapid  progress  she  soon  died,  is  a  most  im- 
portant element  in  judging  of  the  value  of  the  life.  It  may 
be  with  probability  inferred,  that  the  tendency  to  that  dis- 
ease had  not  been  eradicated  from  her  system,  and  that  its 
lurking  seeds  only  awaited  development  to  make  it  fatal. 
Her  subsequent  fever,  and  the  great  and   almost  unnatural 
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appetite  to  which  the  complainant  testifies,  may  have  been 
and  probably  were  the  effect  and  the  indication  of  the  con- 
tinuance of  the  malady.  Its  development  may  have  been 
started  and  continued  by  accidental  causes,  -and  its  termi- 
nation caused  or  hastened  by  want  of  skill  in  medical  or 
surgical  treatment;  and  therefore,  even  assuming  that  she 
was  not  a  healthy  person  at  the  time  of  her  election,  it  does 
not  follow  that  her  actual  life  is  the  true  legal  measure  of 
its  value.  I  am  satisfied,  from  the  evidence,  that  her  health 
was  not  what  may  be  called  ordinary  good  health,  and  that 
her  life  was  not  of  the  average  value,  at  the  time  of  the 
election.  But  it  is  impossible  to  lay  down,  with  any  accu- 
racy, or  any  approach  to  accuracy,  from  the  testimony,  what 
ratio  her  life  bore  to  the  average  value  of  life  at  her  age ; 
and  I  do  not  think  that  the  opinions  or  speculations  of  phy- 
sicians in  this  case,  would  take  away  much  from  the  uncer- 
tainty. In  such  cases,  the  life  insurance  offices  generally  de- 
cline to  insure  at  all ;  but  this  court  cannot  decline  to  act, 
and  allow  only  the  annual  value.  The  statute  requires  that 
some  estimate  shall  be  made.  I  do  not  feel  willing  to  apply 
the  rule  adopted  by  the  master,  or  to  estimate  her  life  at  the 
average  value  at  her  age.  In  this  situation,  I  must  adopt 
some  mean;  the  adoption  must  be  arbitrary,  and  without 
any  reason  that  can  be  assigned  with  certainty  why  it  should 
not  be  a  little  greater  or  a  little  less.  Under  these  circum- 
stances I  shall  adopt  the  exact  mean  between  the  value  of 
her  dower  as  calculated  by  the  master,  and  that  calculated 
upon  the  value  of  a  life  of  a  person  at  her  age  in  ordinary 
health. 

The  errors  pointed  out  in  the  seventh  exception  of  the 
complainant  to  the  master's  account  being  mere  mistakes  in 
carrying  forward  figures  in  the  computation,  and  being  ad- 
mitted by  the  defendants,  will  of  course  be  corrected. 

The  matters  contained  in  both  reports  must  be  referred 
back  to  the  master  to  be  corrected  on  the  principles  above 
stated.* 

*Decree  reversed,  7  C.  E.  Gr.  505. 
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Petrick  vs.  Ashcroft. 

1.  In  a  suit  upon  a  parol  agreement,  void  by  the  statute  of  frauds,  the 
complainant  is  bound  by  the  agreement  as  stated  in  the  answer. 

2.  Where,  in  such  a  case,  it  is  referred  to  a  master  to  state  an  accouni, 
the  account  should  be  made  pursuant  to  the  statement  of  the  answer. 


This  cause  came  up  on  exceptions  by  the  defendant  to  the 
report  of  the  master,  to  whom  it  was  referred  to  state  an  ac- 
count of  the  amount  expended  by  the  complainant  for  build- 
ing on  the  premises  mentioned  in  the  bill,  and  of  the  amount 
loaned  and  advanced  to  him  by  the  defendant,  with  interest. 

Mr.  Ransom,  for  exceptant. 

Mr.  J.  B.  Vredenburgh,  for  complainant. 

The  Chancellor. 

For  the  reasons  stated  by  the  master  in  his  report,  I  con- 
cur with  him  as  to  the  allowance  and  disallowance  of  all  the 
items  in  the  accounts  of  the  parties,  except  in  the  disallow- 
ance of  the  item  of  $81.51,  paid  by  the  defendant  for  assess- 
ments, which  he  claimed  as  advanced  by  him  for  the  com- 
plainant. The  master  was  not  satisfied  with  the  evidence 
produced  before  him  that  such  assessments  were  to  be  paid 
by  the  complainant.  But  the  decree  to  account  in  this  case 
is  founded  on  the  admission  in  the  answer,  of  a  parol  agree- 
ment for  building  on  these  lots,  void  by  the  statute  of  frauds 
unless  admitted  by  the  answer.  Tiie  answer  states  as  part 
of  that  agreement,  that  the  complainant  was  to  pay  such 
assessments,  and  the  complainant  is  bound  by  the  agreement, 
as  stated  in  the  answer.  This  item,  with  interest  from  the 
day  of  payment  to  the  date  of  the  master's  report,  must  be 
deducted  from  the  balance  stated  in  it  to  be  due  to  the  com- 
plainant ;  with  this  modification  the  report  is  confirmed.  All 
other  exceptions  are  overruled. 
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Bent  vs.  Smith  and  Reid. 

The  direct  responsive  answer  of  a  defendant  as  to  a  fact  within  his  own 
knowledge,  must  prevail,  unless  overcome  by  more  evidence  than  the  oath 
of  one  witness. 


The  hearing  of  this  cause  was  upon  bill,  answer,  and 
proofs. 

Mr,  Gilchrist,  attorney-general,  for  complainants. 

Mr.  I.  W.  Scudder,  for  defendants. 

The  Chancelloe. 

The  object  of  the  suit  is  to  have  tlie  defendant,  Smith,  de- 
clared a  trustee  for  the  complainants,  of  certain  property  at 
Fort  Lee,  in  Bergen  county,  and  to  compel  him  to  convey 
to  them.  The  complainants  are  the  heirs-at-luw  of  Richard 
Bent,  deceased.  P.  Westervelt,  in  1848,  agreed  in  writing 
with  Richard  Bent,  to  convey  the  property  to  him  for  $3500, 
at  or  before  the  end  of  seven  years,  and  that  Bent,  in  tlie 
mean  time,  should  occupy  it  for  the  annual  rent  of  $232.80, 
payable  half  yearly.  This  contract,  and  all  iiis  interest  in 
the  land,  Bent,  in  August,  1849,  assigned  to  the  defendant. 
Smith,  who  was  the  son-in-law  of  Mrs.  Bent;  the  considera- 
tion of  the  assignment  was  $5.  At  the  same  time,  Smith 
leased  the  property  to  Bent  for  one  year,  at  the  rent  of  $240, 
Bent  had,  in  the  mean  time,  erected  an  addition  to  the  house, 
at  a  cost  of  about  $700. 

The  complainants  allege  that  at  the  time  of  the  execution 
of  this  assignment,  Smith  executed  and  delivered  to  Bent  a 
writing  which  is  now  lost,  declaring  that  the  assignment  was 
given  in  trust  for  Bent  and  his  family,  and  agreeing  to  reas- 
sign to  him,  his  heirs  or  representatives,  upon  request.  Bent 
died  in  January,  1851.  Smith  paid  Westervelt  $3500,  and 
received  a  conveyance  for  the  property,  in  1852.     Smith,  in 
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his  answer,  denies  that  the  assignment  to  him  was  in  trust 
in  any  way  wliatever,  and  denies  that  he  ever  executed  any 
writing  declaring  snch  trust,  and  denies  that  the  contract  at 
that  time  was  of  any  vahie,  or  that  the  property  was  worth 
more  than  the  price  to  be  paid  for  it,  and  the  rent  stipulated. 

The  whole  question  between  the  parties  is  as  to  the  fact  of 
the  trust,  or  rather,  the  existence  of  the  writing  by  which  it 
was  declared.  For,  by  the  statute  of  frauds,  no  trust  can 
arise  unless  it  be  declared  by  writing,  signed  by  the  party. 
The  execution  or  existence  of  such  writing  is  fully  and 
directly  denied  by  Smith,  in  his  answer  responsive  to  the  bill, 
which  charges  it,  and  founds  the  title  to  relief  upon  it. 

The  complainants  produce  but  one  witness  who  testifies  as 
to  the  execution  or  existence  of  that  paper;  he  deposes  that 
he  drew  it,  saw  it  executed,  and  signed  it  as  a  subscribing 
witness,  and  that  he  made  the  copy  which  he  produces,  from 
the  original,  shortly  after  it  was  made.  The  loss  of  the 
original,  if  it  ever  existed,  is  sufficiently  shown ;  but  no  other 
evidence  is  given  to  show  that  such  paper  was  ever  executed, 
or  in  any  way  to  support  the  testimony  of  this  witness.  All 
the  complainants  claim  from  the  other  evidence  offered  is, 
that  it  makes  it  probable  there  was  some  understanding  that 
this  assignment  was  in  trust ;  none  to  show  that  there  was  a 
written  declaration  of  that  trust.  The  rule  in  this  court  is 
too  clear  to  admit  of  a  question  or  doubt.  The  direct  respon- 
sive answer  of  a  defendant  as  to  a  fact  within  his  own  knowl- 
edge, must  prevail,  unless  overcome  by  more  evidence  than 
the  oath  of  one  witness.  The  complainants'  bill  must  be  dis- 
missed.* 

*Decree  reversed,  7  C.  E.  Gr.  560. 
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Cleveland  and  others  vs.  The  Citizens  Gas  Light 
Company.* 

1.  Any  business,  however  lawful  in  itself,  whicli  as  to  tliose  residing  in 
the  neighborhood  where  it  is  carried  on,  causes  annoyances  that  materially 
interfere  witli  the  ordinary  pliysical  comfort  of  human  existence,  is  a 
nuisance  that  sliould  be  restrained. 

2.  Smoke,  noise,  and  bad  odors,  even  when  not  injurious  to  health,  cause 
a  discomfort  against  which  the  law  will  protect. 

3.  To  warrant  enjoining  a  trade  as  a  nuisance,  on  the  ground  that  it 
produces  discomfort  to  those  dwelling  in  the  neighborhood,  the  discomfort 
must  be  physical,  and  not  such  as  depends  upon  taste  or  imagination. 
Whatever  is  offensive  physically,  to  the  senses,  and  by  such  offensiveness 
makes  life  uncomfortable,  is  a  nuisance. 

4.  It  is  usual  and  proper,  where  a  building  or  works  are  being  erected 
tliat  can  only  be  used  for  a  purpose  that  is  unlawful,  to  restrain  the  erec- 
tion ;  but  when  it  is  not  made  to  appear  that  the  business  for  which  the 
building  is  intended  cannot  possibly  be  carried  on  without  becoming  a 
nuisance,  this  court  will  deny  the  injunction,  and  leave  the  defendant  at 
liberty  to  proceed  with  the  erection  of  tlie  building,  at  the  risk  of  being 
restrained  in  the  use  of  it,  if  a  nuisance  is  ultimately  created. 

5.  The  danger  of  explosion  is  not  adequate  cause  for  enjoining  the  erec- 
tion of  a  gas  manufactory,  wliere  it  is  not  made  to  appear  tliat  the  danger 
is  very  great,  or  that  the  complainants'  buildings  are  sufdciently  near  to  be 
seriously  endangered  by  it,  should  it  take  place. 

6.  The  fact  that  a  neighborhood  to  be  afiected  by  the  odors  and  offensive 
smell  that  will  be  caused  by  a  business  which  the  defendant  is  about  to 
establish,  and  which  complainant  seeks  to  enjoin  as  a  nuisance,  already 
contains  establishments  devoted  to  noxious  or  disagreeable  trades,  is  not 
enough  to  defeat  the  right  to  an  injunction,  unless  such  neighborhood  has 
been  by  their  continuance  for  years  so  wholly  given  up  to  such  establish- 
ments that  the  addition  of  the  one  contemplated  by  the  defendant  will  not 
add  sensibly  to  the  discomfort. 

7.  It  appearing  from  the  evidence,  upon  an  application  for  an  injunction 
to  restrain  the  erection  of  gas  works,  that  if  the  process  of  purifying  by 
lime  should  be  used  in  the  works,  it  would  cause  an  injury  to  the  com- 
plainants, who  were  owners  of  dwellings  and  residents  in  the  immediate 
neighborhood,  by  the  generation  of  annoying  and  offensive  vapors  and 
odors,  but  tliat  the  defendants  proposed  to  use  other  processes  which  might 
not  so  result,  the  court  granted  an  injunction  restraining  the  defendants 
from  using  the  lime  process,  and  from  manufacturing  gas  in  any  way  that 
would  produce  any  annoyance  to  persons  dwelling  in  the  houses  of  the 
complainants,  by  any  smoke,  gases,  or  other  effluvia  or  odors  from  the 

*CiTED  in  Duncan  v.  Hayes,  7  C.  E.  Gr.  27  ;  Mei(js  v.  lAster,  8  C.  E. 
Or.  201. 
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works,  but  permitted  them  to  erect  their  buildings  and  manufacture  gas 
subject  to  a  perpetual  injunction,  if  discomfort  should  be  occasioned  thereby. 
Costs  to  abide  the  event  of  the  suit. 


This  cause  came  up  on  the  argument  of  a  rule  that  the 
defendants  show  cause  Avhy  an  injunction  should  not  issue  to 
restrain  them  from  erecting  or  carrying  on  their  gas  works 
at  the  place  on  which  they  had  begun  to  erect  them,  or  in 
the  neighborhood  of  that  place. 

The  argument  was  had  upon  the  bill  and  answer  of  the  gas 
company,  and  the  affidavits  attached  to  them,  and  upon  depo- 
sitions taken  by  both  parties,  under  an  order  for  that  pur- 
pose. 

Mr.  Abeel  and  Mr.  Bradley,  for  complainants. 

Gas  works  are,  prima  facie,  a  nuisance.  Carhart  v.  Auburn 
Gas  Light  Co.,  22  Barb.  312,  313. 

A  disagreeable,  though  not  unhealthy  smoke  or  smell,  is  a 
nuisance ;  insalubrity  is  not  essential.  Rex  v.  White  &  Ward, 
1  Burr.  337  ;  Bamford  v.  Turnley,  3  Best  (^  Smith  81 ;  Samp- 
son V.  Smith,  8  Sim.  272;  Walter  v.  Selfe,  4  BeG.  &  Sm. 
318 ;  Q-ump  v.  Lambert,  3  Eq.  Cos.  {E.  L.  B.)  409 ;  David- 
son V.  Isham,  1  Stockt.  189;  Wolcott  v.  Melick,  3  Stockt. 
207;  Holsman  v.  Bleaching  Co.,  1  McCarter  343. 

The  locality  cannot  be  set  up  as  an  excuse  for  establishing 
a  nuisance.  It  will  not  be  left  to  a  jury  to  say  whether  it  is 
a  convenient  place.  Crump  v.  Lambert,  3  Eq.  Cas.  {E.  L. 
R.)  413;  Bamford  v.  Turnley,  3  Best  &  Smith  65;  Tip- 
ping v.  St.  Helen's  Smelting  Co.,  4  Best  &  Smith  608,  616, 
1093. 

Other  nuisances  cannot  justify  this  one.  Attorney- General 
v.  Colney  Hatch  Asylum,  4  Ch.  Appeals  146. 

Any  substantial  annoyance  will  entitle  a  party  to  an  injunc- 
tion, notwithstanding  great  public  benefits  from  the  nuisance. 
Conveniences  and  inconveniences  will  not  be  balanced  unless 
power  is  given  to  take  and  make  compensation.     Broadbent 
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V.  ImpeHal  Gas  Co.,  3  Jur.  {N.  S.)  221 ;  2  Jw.  1132  ;  At- 
torney-General V.  Cambridge  Gas  Co.,  6  Eq.  Ca^.  282;  4  Ch. 

Appeals  71. 

The  fact  that  the  neighborhood  is  one  for  residences  of  ex- 
pensive character,  and  pleasant  and  desirable,  is  a  fact  that 
the  court  should  regard.  Walker  v.  Brewster,  5  Eq.  Cos. 
27,  34. 

A  trial  at  law  is  not  necessary.  In  any  case  where  a  plain- 
tiff could  obtain  substantial  damages  at  law,  he  is  entitled 
to  an  injunction  from  this  court  to  restrain  the  nuisance. 
Crump  V.  Lambert,  3  Eq.  Cas.  413.  Lord  Romilly  :  "  I  do 
not  feel  sufficient  doubt  about  the  case  to  grant  an  issue." 
Ibid.  414. 

It  is  not  the  duty  of  the  court,  nor  of  the  plaintiff,  to  in- 
quire how  the  nuisance  may  be  obviated  ;  that  is  the  defend- 
ant's own  concern.  He  must  be  enjoined  if  a  nuisance  is 
proved.  Attorney- General  v.  Colney  Hatch  Asylum,  4  Ch. 
Appeals  146. 

3fr.  McCarter,  for  defendants,  cited 

Butler  V.  Rogers,  1  StoeU.  487  ;  Rogers  v.  Danforth,  Ibid. 
289  ;  Woleott  v.  Melick,  3  Stockt.  204 ;  Grafton  v.  Hilliard, 
(in  note  to  Bains  v.  Baker,)  Amb.  158;  Att'y-Gen.  v.  Shef- 
field Gas  Co.,  19  Eng.  L.  &  Eq.  640;  S.  C,  3  DeG.,  McN. 
<fc  G.  304;  Dubois  v.  Budlong,  15  Abbott  Pr.  R.  45. 

The  Chancellor. 

The  complainants  in  this  case  own,  as  tenants  in  common, 
four  brick  houses,  occupied  as  dwellings,  in  Lombardy  street, 
in  the  city  of  Newark.  Some  of  these  are  occupied  by  the 
complainants  themselves.  They  are  designed,  and  suitable 
for  dwellings  for  respectable  and  wealthy  families,  but  are 
not  the  most  costly  or  elegant  in  the  city;  yet  are  fully  equal 
to  the  average  of  dwellings  occupied  by  such  families.  The 
rest  of  Lombardy  street,  which  extends  from  Front  to  Broad 
street,  is  built  up  with  dwelling-houses  of  about  the  same 
class,  which  are  inhabited  by  wealthy  and  respectable  fami- 
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lies.  Lombardy  street  ends  at  Broad  street,  opposite  one  of 
the  principal  pul)lic  parks  of  the  city ;  and  .Broad  street 
there,  and  the  other  side  of  this  park,  has  upon  it  some 
of  the  best  and  most  costly  residences  in  the  city.  The 
houses  of  the  complainants  are  about  four  hundred  feet  from 
Broad  street,  and  were  built  more  than  twelve  years  ago. 
These  houses  are  opposite  the  termination  of  Bridge  street, 
on  which  are  the  lime  and  cement  works,  at  a  distance  of 
about  six  hundred  feet ;  and  east  of  whicii,  nearly  opposite 
the  complainants'  houses,  is  a  small  triangular  park,  called 
Lafayette  Park.  East  of  this  park,  and  on  the  east  side  of 
Front  street,  is  the  Chadwick  patent  leather  manufactory, 
separated  from  the  park  by  Front  street.  From  the  east 
house  of  the  complainants  to  the  nearest  part  of  this  man- 
ufactory, is  about  two  hundred  and  fifty  feet,  and  to  the 
farthest  part  about  six  hundred  feet.  Fulton  street,  which 
is  on  the  south  side  of  the  block  in  which  complainants' 
houses  are,  is  built  up  with  a  good  class  of  dwelling-houses 
occupied  by  families  of  respectability. 

The  Citizens  Gas  Light  Company  have  commenced  erect- 
ing their  works  on  the  east  side  of  Front  street,  between  it 
and  the  Passaic  river,  opposite  the  place  where  Lombardy 
street  ends,  in  Front  street.  The  gas  holder  or  tank  will  be 
about  one  hundred  and  eighty  feet  distant  from  the  com- 
plainants' houses,  and  the  retort  house,  purifier,  and  other 
works  for  the  manufacture,  will  be  between  three  hundred 
and  four  hundred  and  fifty  feet  distant. 

The  complainants  allege  that  the  building  and  working  of 
the  gas  works  so  near  their  houses,  will  greatly  injure  their 
value,  and  render  them  unfit  for  residences ;  that  gas  works 
always  and  necessarily  send  forth  noisome  and  unpleasant 
vapors  and  smoke  which  are  diffused  to  an  extent  greater 
than  the  distance  to  these  houses,  which  will  render  living 
in  them  uncomfortable  and  unhealthy. 

The  complainants  further  allege  that  gas  in  holders  is 
liable  to  explode,  and  that  the  explosion  of  so  large  a  quan- 
tity as  will  be  contained  in  this  holder,  which  it  is  admitted 
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will  be  ninety -five  feet  in  diameter  and  forty  feet  high,  will 
destroy  the  buildings  within  several  hundred  feet  of  it,  and 
therefore  it  is  a  dangerous  erection  that  should  not  be  permit- 
ted in  the  thickly  inhabited  part  of  a  city. 

The  defendants  deny  that  the  manufacture  of  gas  in  the 
manner  in  which  they  intend  to  conduct  it,  will  be  a  nui- 
sance to  the  complainants'  houses,  or  will  render  life  in  them 
uncomfortable.  They  answer  that  they  do  not  intend  to  use 
the  process  of  purifying  the  gas  with  lime,  which  is  the 
cause  of  the  most  objectionable  odor  arising  from  gas  works, 
and  will  substitute  for  it  the  process  by  oxide  of  iron,  which 
is  comparatively  inoffensive.  They  also  intend  to  construct 
a  cistern  under  ground,  into  which  the  tar  and  ammoniacal 
liquors  and  other  offensive  fluid  products  will  be  conveyed 
by  gas  tight  pipes,  and  from  which  they  will  be  discharged 
by  pipes  into  boats,  which  will  convey  them  away. 

The  principles  of  law  and  equity  that  must  govern  this 
case  were  fully  considered  and  determined  by  me,  in  the  case 
of  Ross  V.  Butler,  4  O.  E.  Gh^een  294,  and  I  have  not  found 
any  reason  to  change  the  opinion  there  expressed. 

Any  business,  however  lawful,  which  causes  annoyances 
that  materially  interfere  with  the  ordinary  comfort,  physi- 
cally, of  human  existence,  is  a  nuisance  that  should  be  re- 
strained ;  and  smoke,  noise,  and  bad  odors,  even  when  not 
injurious  to  health,  may  render  a  dwelling  so  uncomfortable 
as  to  drive  from  it  any  one  not  compelled  by  poverty  to 
remain. 

Unpleasant  odors,  from  the  very  constitution  of  our  na- 
ture, render  us  uncomfortable,  and  when  continued  or  re- 
peated, make  life  uncomfortable.  To  live  comfortably  is  the 
chief  and  most  reasonable  object  of  men  in  acquiring 
property  as  the  means  of  attaining  it;  and  any  interference 
with  oiu-  neighbor  in  the  comfortable  enjoyment  of  life,  is  a 
wrong  which  the  law  will  redress.  The  only  question  is 
what  amounts  to  that  discomfort  from  which  the  law  will 
protect. 

The   discomforts    must   be   physical,  not  such   as   depend 

Vol.  IV.  N 


206  CASES  IN  CHANCERY. 

Cleveland  v.  Citizens  Gas  Light  Company. 

upon  taste  or  imagination.  But  whatever  is  offensive  physi- 
cally to  the  senses,  and  by  such  offensiveness  makes  life  un- 
comfortable, is  a  nuisance ;  and  it  is  not  the  less  so,  because 
there  may  be  persons  whose  habits  and  occupations  have 
brought  them  to  endure  the  same  annoyances  without  dis- 
comfort. Other  persons  or  classes  of  persons  whose  senses 
have  not  been  so  hardened,  and  who,  by  their  education  and 
habits  of  life,  retain  the  sensitiveness  of  their  natural  or- 
ganization, are  entitled  to  enjoy  life  in  comfort  as  they  are 
constituted.  The  law  knows  no  distinction  of  classes,  and 
will  protect  any  citizen  or  class  of  citizens,  from  wrongs 
and  grievances  that  might  perhaps  be  borne  by  others  with- 
out suffering  or  much  inconvenience.  The  complainants 
have  houses  built  and  held  for  the  purpose  of  residences,  by 
families  of  means  and  respectability,  and  anything  that  by 
[)roducing  physical  discomfort  would  render  them  unfit  for 
such  residence,  or  drive  such  families  from  them,  is  a  nui- 
sance which  the  law  will  restrain.  This,  then,  is  the  ques- 
tion before  me :  whether  the  proposed  works  of  the  defendants 
would  produce  such  annoyance  as  would  render  such  families, 
composed  of  women  and  children,  as  well  as  men,  uncom- 
fortable; not  whether  men  accustomed  to  follow  their  occu- 
pations in  places  where  they  are  surrounded,  and  unavoid- 
ably, by  much  that  is  offensive,  may  not  be  so  accustomed  to 
odors  of  like  nature  as  not  to  be  annoyed  by  these. 

The  application  is  to  restrain  putting  up  the  building,  and 
also  manufacturing  gas.  As  to  the  building  itself,  it  can  be 
of  no  injury  to  any  one  if  no  gas  is  ever  made  in  it.  But 
it  is  usual  and  proper,  where  a  building  or  works  are  being 
erected  that  can  only  be  used  for  a  purpose  that  is  unlawful, 
to  restrain  the  erection.  The  works,  if  erected,  might 
tempt  the  owner  to  use  them,  and  it  seems  like  trifling  to 
permit  any  one  to  go  on  with  a  building  which  he  can  never 
be  permitted  to  use.  But  in  this  case,  as  will  appear  here- 
after, I  am  not  entirely  satisfied  that  it  is  impossible  to 
manufacture  gas  in  some  way  that  will  not  be  a  nuisance  to 
houses  situate  as  those  of  the  complainants,  and  therefore  I 
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do  not  feel  justified  in  restraining  the  erection  of  the  build- 
ings, but  will  permit  the  defendants  to  use  their  own  discre- 
tion in  going  on  with  them,  if  they  choose  to  do  so  after 
■hearing  the  views  entertained  of  the  rights  of  the  complain- 
ants and  others  in  like  situation. 

As  to  the  danger  of  explosion  of  the  gas  holder,  I  do  not 
think  sufficient  is  proved  to  show  it  to  be  a  dangerous  nui- 
sance. In  the  first  place,  the  danger  of  there  being  an  ex- 
plosion is  small.  The  instances  are  rare,  and  it  cannot  hap- 
pen from  the  ordinary  use  of  the  holder ;  and  then  the 
danger  to  any  building  at  the  distance  of  these  of  the  com- 
plainants, does  not  appear.  No  proof  is  given  of  any  injury 
to  buildings  at  that  distance;  I  do  not  think  it  as  dangerous 
as  the  steam  engines  which  are  scattered  every  where  through 
our  cities. 

I  am  satisfied  by  the  evidence,  that  if  tlie  process  of 
purifying  by  lime  should  be  used  in  the  works  of  this  com- 
pany, it  would  cause  a  clear  and  serious  injury  to  the  com- 
plainants' houses,  would  make  living  in  them  uncomfortable. 
The  evidence  as  to  the  process  by  the  oxide  of  iron  is  not  so 
clear  the  other  way.  The  evidence  clearly  shows  that  it 
will  not  be  so  offensive  as  the  lime  process.  And  in  the  way 
that  the  defendants  intend  to  revivify  the  oxide  as  detailed 
in  tiie  affidavit  and  deposition  of  Mr.  Kennedy,  who  is  de- 
vising and  constructing  their  works,  if  it  shall  be  strictly 
followed,  it  may  not  be  so  offensive  as  at  all  to  annoy  the 
•complainants.  There  is  no  proof  on  their  side  to  show  that 
it  will.  This  process  is  recently  introduced  in  this  country, 
and  perhaps  sufficient  is  not  known  of  it  to  determine  that 
<juestion.  But  unless  I  am  satisfied  by  proof,  that  the  pro- 
cess intended  to  be  used  by  the  defendants  will  produce  an- 
noyance, I  cannot  restrain  them. 

With  regard  to  the  coal  tar,  the  amraoniacal  water  and 
other  liquid  products  of  the  manufacture  of  gas,  the  cistern 
and  plan  for  conveying  them  to  it,  and  emptying  them  from 
it,  if  it  can  be,  and  shall  be  faithfully  carried  out,  may  pre- 
vent the  effluvia  that  usually  arise  from  these  sources.      I 
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cannot  say  that  it  will  not;  at  least  I  cannot,  from  any  evi- 
dence in  the  case,  or  from  any  facts  or  principles  of  which  I 
may  be  entitled  to  take  cognizance.  The  plan  seems  to  me 
not  only  ingenious,  but  sensible  and  plausible.  Yet  the 
subtle  and  penetrating  nature  of  the  effluvia  that  attends 
the  manufacture  of  gas  is  so  great,  that  I  have  doubt  of  the 
ex])eriment  until  demonstrated  by  success. 

With  regard  to  the  smoke  and  gases  evolved  upon  the 
drawing  of  the  retorts,  I  have  more  difficulty ;  this  opera- 
tion is  repeated  frequently  every  day,  and  is  almost  con- 
tinual. The  defendants  will  erect  their  retort-house  below 
the  hill,  so  that  its  top  will  be  but  a  few  feet  above  the  level 
of  the  ground  on  which  these  houses  stand.  The  smoke  and 
gases  are  to  be  discharged  by  the  ventilators  near  the  top, 
usual  in  retort-houses.  It  seems  to  me  that  in  certain  states 
of  the  atmosphere,  a  gentle  wind  in  that  direction  will  carry 
this  smoke  and  gas  three  hundred  feet  to  these  houses,  and 
if  so,  it  is  clear  that  it  will  be  an  annoyance  which  ought 
not  to  be  permitted ;  but  on  this  point  there  is  no  evidence, 
and  I  ought  not  to  restrain  the  defendants  on  speculations, 
however  probable  they  may  seem  to  me. 

The  justification  that  this  is  a  neighborhood  devoted  to 
sucii  manufacture,  jn  which  annoyances  of  this  kind  should 
not  be  restrained,  is  not  sustained  by  the  proof.  Only  two 
factories  that  could  be  an  annoyance  are  shown ;  one  the 
Patent  Leather  Manufactory,  and  the  other  the  Cement 
Works.  No  neighborhood  can  be  outlawed  from  protection, 
by  the  existence  of  only  two  establishments  of  this  kind. 
It  is  only  when  a  town  or  part  of  a  town  is,  by  their  contin- 
uance for  years,  wholly  given  up  to  such  establishments,  so 
that  one  more  would  not  add  sensibly  to  the  discomfort,  that 
this  rule  applies;  as  if  in  Sheffield,  Birmingham,  or  Pitts- 
burgh, or  any  other  city,  begrimed  and  clouded  with  the 
soot  and  smoke  issuing  from  hundreds  of  engines,  one  more 
was  added,  such  almost  imperceptible  addition  to  the  evil 
would  not  be  restrained.  Besides,  the  annoyance  from  the 
dust  of  the    lime  and    cement  is  of  a  different  nature  and 
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•much  less  injurious.  And  the  only  annoyance  from  the 
Patent  Leather  Works  shown  to  reach  these  houses,  the 
«moke  from  the  boiling  varnish,  was  only  occasional,  and  has 
for  some  years  been  decreasing.  The  complainants  are  clearly 
in  a  position  to  be  protected  in  the  enjoyment  of  their  proj)- 
erty  against  any  nuisance  of  the  kind  complained  of,  if  it 
really  should  exist. 

But  on  the  whole  I  am  of  opinion  that  no  injunction 
against  manufacturing  gas  ought  to  issue  at  the  present 
stage  of  the  case.  Tlie  proof  is  not  clear,  except  in  case  the 
gas  shall  be  purified  by  lime,  that  the  manufacture  will  seri- 
ously annoy  any  one  at  these  houses.  Some  of  the  witnesses 
indeed  express  their  opinion  that  it  will,  but  with  perhaps 
the  exception  of  one  or  two,  these  opinions  are  not  sup- 
ported by  facts  observed  by  them.  On  the  other  hand,  eleven 
witnesses,  some  of  whom  at  least  are  known  to  be  men  of 
character  and  good  sense,  testify,  that  at  like  distances  from 
the  Newark  gas  works,  in  the  course  of  years,  they  have 
not  noticed  any  offensive  smell,  although  lime  purifiers  were 
used;  and  although  it  seems  to  me  that  in  this  there  must 
be  some  mistake  or  misapprehension,  whicli  perhaps  an  op- 
portunity at  cross-examination  would  have  corrected,  yet  I 
cannot  disregard  this  evidence  unless  overcome  by  evidence 
more  explicit  than  that  of  the  mass  of  the  proof  of  the  com- 
plainants. Besides  in  this  case,  a  preliminary  injunction  is 
not  absolutely  necessary ;  the  cause  can  be  brought  to  hear- 
ing before  the  works  can  be  completed,  or  in  operation,  and 
full  proof  can  be  given,  on  both  sides,  of  the  eifect  of  such 
works  without  lime  purifiers,  at  the  distance  of  the  houses 
of  the  complainants.  Upon  the  principles  which  I  have 
adopted,  I  can  have  no  hesitation  on  the  final  hearing  in 
ordering  a  perpetual  injunction,  if  it  shall  appear  that  works 
conducted  as  the  defendants  propose  to  conduct  these,  will 
annoy  any  one  occupying  the  houses  of  the  complainants, 
although  only  at  intervals  or  occasionally,  by  any  smoke, 
gas,  or  offensive  vapors  which  may  render  living  there  un- 
comfortable; and  there  can  be  no  doubt  that  the  gases  and 
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odors  which  generally  come  from  and  surround  gas  wi^rks, 
if  they  come  to  a  dwelling-house  so  as  to  be  in  any  degree  per- 
cej>tible,  render  living  in  them  uncomfortable.  And  I  wish 
to  be  understood,  that  while  I  say  that  it  is  not  shown  to  me 
to  be  impossible  to  manufacture  gas  at  the  distance  proposed 
from  the  buildings  of  the  complainants  without  material  an- 
noyance, yet  I  much  doubt  if  it  will  ever  be  done  in  practice  ; 
many  things  scientifically  and  theoretically  possible  are  never 
accomplished  in  practice.  The  defendants  have  chosen  to- 
locate  their  works  in  the  vicinity  of  one  of  the  most  populous 
parts  of  the  city,  a  part  for  many  years  devoted  to  the  resi- 
dences of  its  most  respectable  citizens  ;  they  have  done  this 
for  their  own  pecuniary  advantage,  contrary  to  the  usual,  if 
not  universal,  practice  in  locating  gas  works.  If  they  are 
correct  in  their  theory  that  it  will  be  no  nuisance  at  all,  they 
are  safe.  But  if  after  this,  in  face  of  the  general  protest 
against  it,  they  go  on  to  complete  their  works,  they  cannot 
expect  the  courts  to  take  into  consideration  the  total  loss  of 
their  expenditure,  if  any  annoyance  to  the  comfort  of  the 
complainants  or  others  similarly  situated,  should  require  the 
use  of  their  works  to  be  suppressed. 

An  injunction  must  issue  to  restrain  the  defendants,  the 
gas  company,  from  using  what  is  known  as  the  lime  process 
in  purifying  their  gas,  or  any  process  of  which  lime  is  a  sub- 
stantial part;  and  from  manufacturing  gas  in  any  way  that 
will  produce  any  annoyance  to  persons  dwelling  in  the  houses 
of  the  complainants,  by  any  smoke,  gases,  other  effluvia  or 
odors,  that  may  issue  from  the  works.  The  residue  of  the 
injunction  is  refused.  The  costs  to  abide  the  event  of  the 
suit. 
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Flavell  vs.  Flavell. 

1.  The  deposition  of  a  witness  before  a  master  must  be  signed  by  the 
witness  ;  if  not  signed,  it  is  imperfect,  and  cannot  be  read  at  the  hearing. 

2.  The  deposition  of  a  witness,  who,  after  his  direct  examination,  secretes 
himself  so  that  he  cannot  be  cross-examined,  will  be  suppressed. 

3.  The  laws  of  this  state  and  the  authorities  upon  the  subject,  reviewed 
The  English  rules  stated. 

4.  The  facts  held  sufficient  to  prove  defendant  guilty  of  adultery.    Ee- 
criminating  charge  not  sustained. 


This  was  a  suit  by  Abraham  W.  Flavell,  for  divorce  from 
his  wife,  the  defendant  Charlotte  A.  Flavell,  on  the  ground 
of  adultery.  The  answer  denied  the  adultery,  and  also 
charged  the  complainant  with  adultery  by  way  of  recrimi- 
nation, and  as  a  defence  to  the  suit. 

The  case  was  argued  upon  the  pleadings  and  proofs. 

Mr.  J.  W.  Taylor,  for  complainant. 
Mr.  Ourmnings,  for  defendant. 

The  Chancellor. 

The  first  question  to  be  met  in  this  cause,  is  upon  admit- 
ting the  testimony  of  George  Moore.  He  was  sworn  on 
part  of  the  complainant,  and  his  cross-examination  had  been 
commenced  by  the  defendant.  The  examination  was  ad- 
journed at  the  close  of  the  day,  to  be  continued  on  the  next 
day.  The  witness  did  not  appear  at  the  time  to  which  the 
examination  was  adjourned,  and  has  either  absented  or  se- 
creted himself;  both  parties  have  endeavored,  without  suc- 
cess, to  find  and  produce  him.  He  had  not  signed  his  direct 
examination,  nor  his  cross-examination,  so  far  as  proceeded  in. 

The  suppression  of  his  testimony  is  asked  for  on  both 
grounds,  that  he  has  not  signed  it,  and  that  this  cross-examina- 
tion has  not  been  completed.  I  am  not  aware  that  either 
of  these  questions  has  ever  been  considered  or  decided  in 
this  court ;  no  decision  upon  either  has  been  brought  to  my 
notice.     In  England,  the  signature  of  the  witness  to  his  ex- 
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amination  is  held  necessary  to  entitle  it  to  be  read.  In 
Copeland  v.  Stratton,  1  P.  W.  414,  decided  by  Lord  Chan- 
cellor Parker,  in  1718,  this  was  settled  to  be  the  rule  u})on 
consultation  with  the  master  in  attendance,  and  it  has  never 
been  questioned  or  varied  since.  The  })ractice  there  is  to 
require  the  witness  to  sign  each  disposition  when  taken,  be- 
fore he  leaves  the  master's  office,  and  he  signs  each  slieet 
with  his  name.  2  DanieWs  Ch.  Pr.  920,  921.  And  he  signs  the 
direct  examination  and  cross-examination,  separately.  In 
fact,  until  the  new  orders  of  Lord  Lyndhurst  in  1828,  the 
cross-examination  could  not  be  taken  before  the  same  exam- 
iner who  took  the  direct  examination ;  and  by  statute,  the 
witnesses  of  each  party  must  be  examined  before  a  different 
examiner.     2  DanieWs  Ch.  Pr.  921. 

The  English  mode  of  taking  testimony,  in  chancery,  was 
first  changed  in  this  state  by  the  act  of  November  22d,  1790, 
{Pamph.  L.  681,)  by  which  witnesses  were  required  to  be  ex- 
amined in  open  court,  and  their  depositions  to  be  reduced  to 
writing  by  some  person  appointed  by  the  court  for  that  pur- 
pose ;  nothing  is  said  in  this  act  about  the  signing  of  the  de- 
positions. The  act  respecting  the  Court  of  Chancery,  in  the 
Revision  of  1799,  by  section  35,  (Pamph.  L.  432,)  provided 
"  that  the  mode  of  proof  by  oral  testimony,  and  the  exami- 
nation of  witnesses  in  open  court,  shall  be  the  same  in  the 
Court  of  Chancery  as  in  the  Supreme  Court  of  this  state,  at 
common  law ;  and  that  such  examination  shall  be  reduced  to 
writing  by  some  person  appointed  by  the  court,  signed  by 
the  examinant,  filed  with  the  clerk,  and  made  use  of  in  the 
cause."  A  supplement  to  this  act,  passed  December  3d,  1801, 
{Bloomfield's  Comp.  84,)  directed  that  thereafter,  examina- 
tions of  witnesses  in  suits  in  chancery  should  be  taken  and  re- 
duced to  writing  by  examiners  of  that  court,  who  were  au- 
thorized to  administer  the  oaths  to  the  witnesses,  which,  in 
England,  could  be  administered  only  by  masters ;  and  each 
party  was  at  liberty,  in  person  or  by  counsel,  to  examine  or 
cross-examine  witnesses.  These  examinations  were  to  be  filed 
with  the  clerk.  Notliing  is  provided  as  to  signing  the  de- 
positions  by  the  witness.     These   provisions  were   substan- 
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tially  re-enacted  in  the  revisions  of  1820,  {Rev.  L.  703,  §  3,) 
and  of  1846,  {Nig.  Dig.  110,  §  41.*)  There  is  no  statute  or 
rule  of  this  court  expressly  requiring  the  signature  of  the 
witness. 

But  the  act  of  1801,  which  repealed  the  act  of  1799,  and 
the  practice  of  examining  witnesses  in  open  court,  which 
had  been  in  use  for  eleven  years,  in  requiring  the  examina- 
tion of  witnesses  to  be  taken  and  reduced  to  writing  "by 
examiners  of  that  court,"  intended  by  this  reference  to  these 
disused  officers  of  the  court  to  revive  the  old  practice  of  ex- 
amination, except  so  far  as  changed  by  that  act.  It  pro- 
vided for  oral  examination  and  cross-examination  by  counsel 
present  at  the  time,  and  for  filing  the  depositions  without 
the  formality  of  publication.  But  it  nmst  be  intended  that  it 
did  not  mean  to  dispense  with  signing  by  the  witness;  it  was 
at  least  as  necessary  as  when  the  witness  was  examined  in 
open  court,  in  which  case  it  was  required  by  the  act  then 
repealed.  Besides,  the  general  and  I  believe  universal  prac- 
tice by  all  examiners  since  the  act  of  1801,  has  been  to  re- 
quire the  witness  to  sign  his  deposition,  it  having  been  first 
read  to  him.  The  latter  is  a  safe  and  prudent  practice. 
And  the  many  gross  and  palpable  errors  in  the  other  deposi- 
tions in  this  case,  show  both  that  it  has  not  been  attended 
to,  and  the  importance  of  its  being  done.  For  these  rea- 
sons, and  especially  relying  on  the  long  established  practice 
in  this  state  as  settling  both  tiie  construction  of  the  statute 
and  the  rule  of  this  court,  I  am  of  opinion  that  depositions 
not  signed  by  the  witness  are  imperfect,  and  cannot  be  read. 

The  settled  rule  in  the  English  courts  requires  that  the 
party  producing  a  witness  should  retain  him  before  the  ex- 
aminer for  cross-examination.  The  rule  in  chancery  there, 
requires  that  he  should  be  retained  at  least  forty-eight  hours 
for  the  cross-examination  to  begin.  2  DanieWs  Ch.  Pr.  921 ; 
1  Barh.  Ch.  Pr.  285,  286. 

If  a  witness  who  has  signed  his  direct  examination  dies  be- 
fore he  is  cross-examined,  his  testimony  is  allowed  to  be  read. 
Arundel  v.  Arundel,  1  Pep.  in  Chan.  90,  decided  in  1635, 
by  Lord  Keeper  Coventry,  recognized  by  Lord  Redesdale  in 

*Itev.,  p.  Ill,  sec.  45. 
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O'Callaghan  v.  Murphy,  2  >'c//.  &  Lef.  158,  and  by  Sir  An- 
thony Hart,  in  Nolan  v.  Shannon,  1  Molloy  157. 

Lord  Eldon  held  that  if  the  witness  appeared  for  cross-exam- 
ination, and  refused  to  answer,  his  direct  examination  should 
not  be  suppressed,  because  it  was  in  the  power  of  the  party 
wishing  to  cross-examine  to  take  measures  to  compel  him 
to  answer.  Courtenay  v.  Hoskins,  2  Russ.  253.  But  where 
the  witness  secretes  himself,  it  is  held  that  his  deposition 
should  be  suppressed,  on  the  ground  that  such  witness  is  not 
worthy  of  credit.  Lord  Hardwicke  so  held  in  1756,  in  Flow- 
erday  v.  CoUett,  1  Dich,  288.  The  deposition  in  this  case 
comes  within  the  letter  and  reason  of  Lord  Hardwicke's  rule, 
and  upon  principles  in  which  I  entirely  concur,  must  be  sup- 
pressed. The  authorities  on  this  subject  are  collected  in  the 
opinion  of  Justice  Story,  in  Gass  v.  Stinson,  3  Sumner  98. 

The  defendant  has,  in  my  opinion,  entirely  failed  to  sus- 
tain, by  proof,  her  defence  of  adultery  in  the  complainant, 
set  up  by  way  of  recrimination.  His  admission,  that  when 
in  New  York  and  intoxicated,  he  had  met  a  girl  named  Ella, 
and  the  fact  that  he  called  out  her  name  in  his  sleep,  or 
when  partly  intoxicated  and  half  asleep,  might  excite  suspi- 
cions, but  fall  far  short  of  proof  of  adultery.  And  all  the 
defendant's  testimony  with  regard  to  his  diseases,  without 
any  regard  to  the  denials  on  his  part,  do  not  show  or  even 
raise  any  strong  suspicion  that  he  has  ever  had  any  venereal 
disease  since  his  marriage  with  her.  This  view  of  the  evi- 
dence makes  it  unnecessary  to  consider  the  questions  of  con- 
donation by  the  defendant,  and  whether  the  acts  of  adultery 
set  up  by  way  of  recrimination  are  sufficiently  specified  in 
the  answer. 

The  main  question  in  the  cause  to  be  determined  is  one  of 
fact.  It  is  whether  the  charge  of  adultery  on  which  the 
application  for  divorce  is  founded,  is  sufficiently  proved. 
Upon  a  careful  consideration  of  the  evidence,  I  am  of  opinion 
that  the  adultery  of  the  defendant  with  George  Moore,  on 
the  31st  of  August,  1868,  charged  in  the  bill,  is  fully  proved. 
The  direct  evidence  of  Abraham  Flavell  as  to  the  position 
in  which  he  found  them    and   their  conduct  at  the  time,  is 
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sufficient  to  establish  the  fact.  The  denial  by  the  defendant 
under  oath,  and  her  explanation  of  her  situation,  and  the 
facts  which  led  to  it,  are  plausible,  and  might  lead  me  to  hes- 
itate as  to  her  guilt,  were  it  not  that  her  conduct  at  the 
time,  and  during  the  whole  week  she  continued  in  the  house 
of  her  father-in-law,  and  her  implied  admission  made  to  the 
mother  and  father  and  sister  of  her  husband,  are  inconsist- 
ent with  it.  It  is  incredible  that  if  the  father  of  her  hus- 
band found  her  in  such  equivocal  situation  as  she  admits,  and 
she  was  in  the  act  of  resisting  the  attempts  of  Moore  against 
her  virtue,  that  she  would  have  immediately  escaped  from  the 
room  in  silence,  as  one  caught  in  an  act  of  shame,  instead  of 
loudly  denouncing  to  her  father-in-law,  the  man  whom  she 
knew  he  disliked,  and  whom  he  found  attempting  to  force  or 
seduce  the  wife  of  his  son.  If  she  found  that  her  husband's 
relatives  were  wrongly  suspecting  her  of  crime,  when  she  had 
been  only  sinned  against,  she  would  not  for  a  week  have  sub- 
mitted herself  tamely,  in  tears  of  apparent  penitence,  to  their 
reproaches,  and  to  exclusion  from  the  presence  of  her  husband, 
who  was  in  the  room  next  to  her,  but  would  have  been  roused 
to  assert  her  rights,  and  if  she  could  not  have  had  fair  treat- 
ment there,  would  have  gone  to  the  house  of  her  father,  which 
was  not  far  away,  and  appealed  to  him  for  redress  and  pro- 
tection. When  her  father  came  to  her,  she  made  no  attempt 
to  vindicate  herself  before  him,  and  did  not  impress  him  with 
her  innocence  and  injury  so  as  to  make  him  willing  to  take 
her  to  his  house.  Her  previous  conduct  in  regard  to  Moore 
had  been,  before  the  31st  of  August,  such  as  to  excite  and 
justify  suspicions  in  the  father  and  mother  of  her  husband. 
This  conduct  had  caused  the  father  to  watch  her  movements 
with  Moore,  and  to  follow  them  to  the  room  where  he  caught 
them  in  the  position  which  he  describes. 

There  must  be  a  decree  for  divorce.* 

*  Decree  affirmed,  7  0.  E.  Gr.  599. 
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Miller  vs.  Miller.* 

L  A  divorce  can  never  be  granted  upon  general  charges  in  the  bill,  of 
adultery  with  "  divers  persons  whose  names  are  unknown."  A  bill  for 
divorce  should  not  be  filed  upon  general  suspicion,  nor  until  the  discovery 
of  some  specific  act,  or  of  the  facts  from  which  such  act  must  be  inferred. 

2.  If  the  name  of  the  person  with  whom  the  adultery  is  alleged  to  have 
been  committed  is  unknown,  the  time,  place,  and  circumstances  must  be 
stated,  so  as  to  identify  the  offence,  or  the  person  of  the  adulterer  must  be 
described,  and  the  fact  that  the  name  of  such  person  was  unknown  at  the 
time  of  filing  the  bill  must  be  proved.  If  the  name  is  known  it  must  be 
stated  in  the  bill. 

3.  Proof  of  adultery  with  A,  will  not  sustain  a  charge  of  adultery  with 
B  ;  nor  will  proof  of  adultery  with  a  person  whose  name  is  known  to  the 
complainant,  sustain  a  charge  of  adultery  with  a  person  whose  name  is 
alleged  to  be  unknown. 

4.  The  precise  time  of  the  adultery,  stated  in  the  bill,  is  not  necessary  to  be 
proved,  provided  the  variance  is  not  so  great  as  to  mislead  the  defendant. 

5.  The  court  is  reluctant  to  grant  a  divorce  on  testimony  of  a  single 
■witness,  uncorroborated,  especially  when  the  evidence  is  the  betrayal  of  a 
secret  confided  to  the  witness,  so  long  kept  undivulged  as  to  render  the 
witness  almost  a  particeps  criminis. 

6.  Evidence  sufficient  to  establish  the  fact  that  the  defendant  and  her 
house  are  of  ill  repute,  is  not  sufficient  to  entitle  the  complainant  to  a  de- 
cree of  divorce  for  adultery. 

This  case  was  submitted  on  bill  and  proofs,  and  the  brief 
of  Mr.  Jeffrey,  of  counsel  with  the  complainant. 

The  Chancellor. 

This  bill  is  for  a  divorce,  on  the  ground  of  adultery.  >  The 
adultery  charged  is  with  Edward  Fehr,  Lewis  F.  Bigelow, 
and  John  Vandoren ;  and  also  with  divers  persons  in  the 
states  of  New  York  and  Pennsylvania,  whose  names  are  un- 
known. 

The  allegation  of  adultery  with  divers  persons  unknown, 
is  too  general ;  no  divorce  can  be  granted  upon  it.  If  the 
name  is  unknown,  the  time,  place,  and  circumstances  must 

*  Cited  in  Beid  v.  Meid,  6  C.  E.  Qr.  333 ;  Black  v.  Black,  11  C.  E.  Or.  432. 
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be  stated,  so  as  to  indentify  the  offence,  and  the  person  Avith 
whom  it  was  committed,  and  if  his  name  was  really  unknown 
at  the  time  of  filing  the  bill,  that  fact  must  be  proved. 
Marsh  V.  Marsh,  1  C.  E.  Green  391 -;  Mills  v.  Mills,  2  C.  E. 
Green  444. 

A  suit  for  divorce  cannot  be  sustained  unless  founded  on 
some  specific  offence,  known  to  the  complainant,  and  specifi- 
cally charged  in  the  bill  If  the  name  of  the  adulterer  is 
known,  it  must  be  stated  ;  if  it  is  unknown,  that  fact  must 
be  stated  in  excuse  of  the  omission,  and  proved  at  the  hear- 
ing. His  person  may  be  described,  or  the  time,  place,  and 
the  circumstances  which  show  that  the  offence  was  commit- 
ted, -may  be  stated.  And  the  complainant  must  prove  the 
offence,  or  one  offence  specified  in  the  bill.  The  precise  time 
is  not  necessary,  provided  the  variance  is  not  so  great  as  to 
mislead  the  defendant.  Proof  of  adultery  with  A,  will  not 
sustain  a  charge  of  adultery  with  B ;  nor  will  proof  of  adul- 
tery with  a  person  whose  name  was  known  to  the  complain- 
ant, sustain  a  charge  of  adultery  with  a  person  whose  name 
was  unknown.  And  a  divorce  can  never  be  granted  upon  a 
general  charge  of  adultery  with  divers  persons  whose  names 
are  unknown,  within  a  specified  period  of  time.  Such  charge 
is  bad  pleading,  and  no  bill  or  petition  should  contain  it.  A 
bill  for  divorce  should  not  be  filed  upon  general  suspicion,  nor 
until  the  discovery  of  some  specific  act,  or  of  the  facts  from 
which  such  act  must  be  inferred,  and  these  should  be  suffi- 
ciently stated  to  identify  the  act  upon  which  the  suit  is 
founded. 

There  is  no  proof  of  adultery  with  either  of  the  persons 
named  in  the  bill.  Edward  Fehr  was  sworn  as  a  witness, 
but  does  not  criminate  himself.  He  occupied  the  basement 
of  the  building  in  which  the  parties  resided,  as  a  beer  saloon, 
and  the  complainant  had  his  shop  in  the  first  story.  He 
testifies  that  Bigelow  and  Vandoren  were  "about  there," 
meaning  this  building.  This  certainly  is  no  proof  of  adultery, 
hardly  of  an  opportunity  to  commit  it. 

There  is  proof,  by  a  former  servant,  that  some  five  years 
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ago  the  defendant  committed  adultery  with  Byron  French, 
and  that  she  admitted  it  to  the  witness,  whom  siie  made  her 
confidant  in  the  matter.  The  story  seems  strange  in  itself, 
and  it  is  not  confirmed  by  any  facts  or  circumstances  which 
could  surely  be  proved  if  the  tale  is  true.  The  court  is  re- 
luctant to  grant  a  divorce  on  the  evidence  of  a  single  witness, 
altogether  uncorroborated,  especially  when  the  evidence  is  the 
late  betrayal  of  a  secret,  so  long  kept  as  to  render  the  witness 
almost  particeps  criminis. 

The  evidence  is  sufficient  to  establish  the  fact  that  the  de- 
fendant and  her  house,  at  Easton,  are  of  ill  repute,  but  that  is 
not  sufficient  to  sustain  a  decree  of  divorce. 

The  bill  must  be  dismissed,  without  prejudice  to  filing  a 
new  bill  for  adultery  with  persons  other  than  those  whose 
names  are  specified  in  this. 


Reynolds  vs.  Denman. 


A  direction  in  a  will  that  the  testator's  daughter  should  have  a  support 
out  of  his  estate  when  she  should  be  sick  and  unable  to  support  herself, 
while  a  widow,  does  not  entitle  her  to  such  support,  though  she  is  old  and 
very  infirm,  and  unable  to  support  herself,  no  sickness  being  alleged. 


This  cause  was  argued  on  a  demurrer  to  the  complainant's 
bill. 

Mr.  J.  Whitehead^  in  support  of  the  demurrer. 
Mr.  J.  IF.  Field,  for  complainant,  contra. 

The  Chancellor. 

Smith  Denman,  the  father  of  the  complainant  and  of  the 
defendant,  died  in  April,  1844.  By  his  will  duly  executed, 
after  certain  legacies  to  several  of  his  children,  he  gave  to  his 
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wife,  Esther,  all  his  real  and  personal  estate,  for  her  life,  and 
gave  to  his  daughter  Abigail,  the  complainant  in  this  suit, 
the  use  of  the  bed-room  then  occupied  by  her,  as  long  as  she 
remained  a  widow,  and  directed  that  she  should  have  a  sup- 
port out  of  his  estate  when  she  should  be  sick  and  unable  to 
support  herself,  while  a  widow ;  and  then  he  devised  the  use 
of  all  his  real  estate,  after  the  death  of  his  wife,  to  his  son, 
Jacob  S.  Denman,  during  his  life,  and  then  to  Jacob's  children, 
except  his  said  son  should  die  without  any  male  heir,  and 
then  he  directed  that  one  third  part  of  the  value  of  his  real 
estate  at  the  date  of  the  will  should  be  divided  among  the 
testator's  other  heirs. 

The  complainant  alleges  that  she  has  remained  and  still  is 
a  widow,  that  she  is  old  and  very  infirm,  and  unable  to  sup- 
port herself,  but  does  not  allege  that  she  is  sick.  Jacob  was 
appointed  executor  of  the  will,  and  took  out  letters  testa- 
mentary thereon.  The  bill  does  not  allege  that  there  was 
any  personal  property,  or  that  the  widow  of  Smith  Denman 
is  dead,  or  that  the  defendant  received  any  personal  estate  of 
the  testator,  but  alleges  that  she  is  entitled  to  a  support  out 
of  the  real  estate  of  her  father,  and  that  she  has  requested 
the  defendant  to  furnish  such  support,  and  that  he  refuses  to 
furnish  it.  The  bill  prays  a  discovery  of  the  real  estate  of 
the  testator,  and  of  all  deeds  relating  thereto,  and  that  the 
defendant  may  be  decreed  to  give  the  complainant  a  support 
out  of  the  real  estate  of  the  testator. 

The  defendant  contends  that  there  is  no  equity, or  title  to 
relief  in  equlty,stated  in  the  bill;  the  only  right  to  support 
given  by  the  will  is  in  case  she  is  sick  and  unable  to  support 
herself,  while  she  is  a  widow,  and  as  she  does  not  allege  that 
she  is  sick,  she  is  not  entitled  to  such  support.  Such  is  the 
plain  direction  of  the  will,  and  there  is  nothing  by  which  any 
different  construction  can  be  put  upon  it.  The  support  is 
given  only  in  case  she  is  sick  and  unable  to  support  herself. 
That  she  is  unable  to  support  herself,  is  not  sufficient  to  en- 
title her  to  the  support,  nor  is  the  fact  that  she  is  old  and 
infirm, sufficient.     It  is  not  the  case  provided  for  in  the  will, 
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it  was  not  provided  for,  or  intended  to  be  provided  for,  by  the 
testator,  who  knew  that  if  she  lived,  she  would  some  day  be- 
come old  and  infirm.  As  he  has  not  provided  for  this,  it 
must  be  held  that  he  did  not  intend  to  impose  that  remote 
burden  upon  his  estate. 

The  demurrer  must  be  sustained. 


Dueling  and  others  vs.  Hammar  and  others. 

1.  Property  purchased  by  a  guardian,  with  funds  belonging  to  his  ward's 
estate,  and  the  title  to  which  was  taken  in  the  guardian's  name,  will,  at 
the  option  of  the  ward,  be  declared  to  be  held  in  trust  for  him. 

2.  A  purchaser  of  property  so  lield  in  trust,  at  a  sale  under  an  execution 
against  the  trustee,  the  purchaser  having  notice  of  the  facts  creating  tiie 
trust,  will  be  decreed  to  hold  it  as  trustee. 

3.  A  bill  praying  that  complainant's  title  to  one  half  of  the  property  in 
question  as  cestui  que  trust,  may  be  decreed  and  established,  and  also  that 
it  may  be  partitioned,  and  one  half  set  off  to  her  by  metes  and  bounds,  is 
not  multifarious. 

4.  In  suits  between  the  proper  parties  relating  to  the  same  subject  mat- 
ter, several  species  of  relief  may  be  prayed,  although  each  might  be  the 
subject  of  a  separate  suit. 

5.  Where  a  bill  sets  up  a  sufficient  ground  of  equitable  relief  as  to  part, 
and  none  as  to  another  part,  and  would  be  demurrable  if  that  part  was 
sustained,  a  general  demurrer  will  not  lie. 

6.  A  demurrer  being  sustained  to  a  part  of  the  bill  for  a  cause  specifically 
assigned,  objection  on  score  of  multifariousness  is  removed,  and  the  com- 
plainant may  proceed  as  to  the  rest  of  his  case  as  if  there  had  been  no 
demurrer.  

This  cause  came  before  the  court  on  demurrers  to  the  bill 
by  two  of  the  defendants,  Martha  Jane  Hammar  and  Ritten- 
house.  The  grounds  of  demurrer  were  that  the  bill  was  mul- 
tifarious, and  that  it  contained  no  ground  of  equitable  relief 
against  either.  The  other  defendants  did  not  appear  in  the 
suit. 
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Mr.  A.  V.  Van  Fleet,  for  demurrant,  Rittenhouse. 

The  demurrer  raises  two  objections  to  the  bill :  1.  Multi- 
fariousness ;  2.  Want  of  equity. 

The  objects  of  tiie  bill  are — 1.  To  procure  an  adjudication 
settling  the  title  to  a  farm  ;  2.  For  a  partition  of  the  farm  ;  3. 
That  one  defendant  shall  be  decreed  to  refund  certain  moneys 
to  another  defendant ;  4.  To  compel  one  of  the  defendants, 
who  has  occupied  the  farm  under  a  deed  made  in  pursuance 
of  the  decree  of  this  court,  to  account  for  rents. 

1.  Multifariousness  consists  in  joining  in  one  bill  distinct 
and  independent  matters,  or  in  demanding  several  different 
matters  of  different  natures  in  one  bill,  against  several  de- 
fendants, or  in  demanding  several  matters  distinct  and  un- 
connected against  the  same  defendant.  2  Story's  Eq.  PI., 
§  271  ;  Enians  v.  Emans,  1  McCarter  114;  1  DanielVs  Ch. 
Fr.,  (1  Am.  ed.)  383,  391,  393. 

A  bare  statement  of  the  objects  of  the  bill,  to  a  mind 
familiar  with  the  principles  of  equity  pleading,  must  be  a 
conclusive  argument  in  support  of  the  objection  that  it  is 
multifarious.  No  two  of  them  could  be  joined  in  the  same 
suit  except  the  2d  and  4th.  A  bill  for  partition  and  an  ac- 
count has  been  held  good. 

The  fundamental  reason  why  courts  of  equity  will  not 
entertain  a  bill  which  is  multifarious  is,  because  such  bills 
do  not  present  a  case  which  can  be  heard  and  disposed  of 
by  a  single  hearing  and  decree,  but  must  be  decided  by  piece- 
meal. 

The  first  object  of  this  bill  concedes  the  title  to  this  farm 
is  in  dispute ;  that,  in  truth,  is  the  foundation  of  the  action. 

It  is  a  familiar  principle  of  equity  jurisprudence,  that 
partition  will  not  be  decreed  while  the  title  to  the  land 
sought  to  be  partitioned  is  in  dispute.  Manners  v.  Manners^ 
1  Green's  C.  E.  384 ;  Obert  v.  Obert,  1  Halst.  C.  R.  397  ; 
Obert  v.  Obert,  2  Siockt.  98. 

Ordinarily,  such  bills  are  retained  until  the  title  is  settled. 
But  the  matters  to  be  litigated  in  this  case  are  so  foreign  to 

Vol.  v.  o 
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a  proceeding  for  partition,  require  such  different  evidence 
and  decrees,  that  the  different  inquiries  cannot  proceed  to- 
gether. 

Whether  an  actual  division  or  a  sale  shall  be  ordered,  is  a 
question  arising  in  every  partition  case.  Its  solution  almost 
wholly  depends,  in  most  cases,  upon  the  number  of  owners, 
and  the  extent  of  the  interest  of  each.  Before  that  question 
can  be  reached  in  this  case,  it  must  be  decided  whether  the 
defendant,  Rittenhouse,  is  the  owner  of  the  whole  farm,  or 
only  half,  and  if  only  half,  who  owns  the  other  half. 

A  bill  for  partition  and  to  set  aside  a  lease  made  by  the 
complainant  for  the  land  sought  to  be  partitioned,  was  held 
to  be  multifarious.  Story^s  Eg.  PL,  §  275 ;  Whaley  v.  Daw- 
son,  2  Sch.  &  Lef.  367. 

The  3d  object  of  the  bill — that  one  defendant  shall  be 
compelled  to  refund  certain  moneys  to  another  defendant — 
cannot  be  made  the  ground  of  an  action  by  the  complainant, 
or  the  foundation  of  any  relief  to  lier.  This  money  was  paid 
by  the  defendant,  Rittenhouse,  to  the  sheriff  of  Hunterdon, 
and  by  him,  pursuant  to  the  decree  of  this  court,  to  Martha 
Jane  Hammar  as  administratrix,  in  May,  1866,  and  must 
Ions;  since  have  been  disbursed  in  the  satisfaction  of  her  in- 
testate's  debts,  or  distributed  among  the  next  of  kin. 

The  objects  of  the  bill  in  Cr-ane  v.  Fairchild,  1  McCarter 
76,  were  in  many  respects  similar  to  the  bill  now  under  con- 
sideration.    That  bill  was  held  multifarious. 

2.  Want  of  equity.  The  great  fact  upon  which  the  complain- 
ant rests  her  claim,  is  that  the  land  in  controversy  was  pur- 
chased with  her  money.  Her  statement  is,  that  under  the  au- 
thority of  the  law  of  Pennsylvania  her  father  was  her  guardian ; 
as  such  he  sold  land  belonging  to  her  and  her  brother  in  that 
state,  pursuant  to  law ;  that  her  father  invested  that  money 
in  land  in  this  state,  taking  title  in  his  name ;  that  proceed- 
ings were  had  in  this  court,  by  the  administratrix  of  her 
brother,  who  died  after  the  purchase  of  the  land  here,  for 
the  recovery  of  the  amount  due  him,  that  she  was  not  made 
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a  party  to  that  suit;  that  all  the  land  was  sold  under  the 
order  of  this  court,  and  that  the  defendant,  Rittenhouse, 
purchased  with  full  notice  that  one  half  of  it  was  held  in 
trust  for  her. 

The  power  and  authority  of  a  guardian  are  purely  local, 
and  he  is  accountable  for  the  exercise  of  his  power  and  the 
performance  of  his  duty,  only  to  the  tribunals  of  the  state 
where  the  relation  of  guardian  and  ward  was  created.  A 
foreign  guardian  cannot  be  recognized  in  our  courts  in  en- 
forcing the  rights  of  his  ward,  neither  can  his  ward  require 
him  to  answer  for  his  conduct  as  guardian  in  the  tribunals 
•of  this  state.  Story's  Confi.  Laws,  §§  499,  504,  a;  Sabin 
V.  Gilman,  1  New  Hamp.  193;  3Iorrell  v.  Dickey,  1  Johns, 
a  i^.  153;  Kraft  v.  Wic/cey,  4  Gill  &  Johns.  332,  340,  341 ; 
Atmistrong  v.  Lear,  12  Wheat.  169;  Fenwick  v.  Adm'rs  of 
Sears,  1  Cranch  259 ;  Story's  Eq.  FL,  §  59 ;  Grist  v.  Fore- 
hand, 36  3Iiss.  69  ;  Griffith  v.  Frazier,  8  Cranch  22. 

Foreign  guardians  and  wards  can  only  appear  in  our 
courts  simply  as  creditor  and  debtor.  Now  whether  this 
guardian  is  the  debtor  of  his  ward,  must  entirely  depend 
upon  tiie  judgment  of  the  proper  court  of  Pennsylvania. 
There  is  no  allegation  in  this  bill,  that  any  attempt  what- 
ever has  been  made  in  the  jurisdiction  creating  the  relation  of 
guardian  and  ward  to  compel  him  to  account;  there  is,  in 
fact,  no  allegation  that  he  has  broken  a  single  condition  of 
his  bond.  Her  remedy,  primarily,  is  in  the  courts  of  Penn- 
sylvania, and  until  she  shows,  by  the  judgment  or  decree  of 
the  proper  court  there,  that  her  guardian  is  indebted  to  her, 
and  that  she  has  exhausted  the  means  provided  by  law  for 
her  security  there,  she  has  no  equity  which  entitles  her  to  a 
standing  in  this  court. 

It  appears  .by  the  bill,  that  when  the  order  for  the  sale  of 
the  real  estate  in  Pennsylvania  was  made,  a  bond  was  given 
by  the  guardian  with  sureties.  There  is  no  allegation  in 
the  bill  that  these  sureties  are  not  abundantly  able  to  per- 
form every  condition  of  that  bond.  Until  it  appears  that 
the  security  provided  for  the  complainant's  protection  when 
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the  relation  of  guardian   and  ward  was  created    has  failed^ 
she  has  no  equity  which  this  court  can  enforce. 

If  this  court  takes  jurisdiction,  the  rights  and  equities  of 
all  parties  must  be  regarded.  The  guardian  is  legally  enti- 
tled to  expenses,  commissions,  and  under  some  circum- 
stances, to  pay  for  clothing,  maintenance,  and  education.. 
Can  this  court  make  such  allowances  ? 

As  between  the  guardian  and  ward,  the  decree  of  this 
court  would  be  no  bar  to  an  action  by  the  ward  against  the 
guardian  in  Pennsylvania.  Jurisdiction  of  the  subject  mat- 
ter as  well  as  of  the  person,  is  essential  to  the  validity  of 
every  judgment.  Barnes  v.  Gibbs,  2  Vroom  318 ;  Peck  v. 
Mead,  2  Wend.  471. 

The  relation  of  guardian  and  ward  was  created  by  the 
local  law  of  Pennsylvania.  That  law  governs  all  the  rights, 
duties,  and  liabilities  growing  out  of  that  relation ;  and  any 
attempt,  by  the  tribunals  of  this  state,  to  enforce  duties- 
growing  out  of  a  relation  that  our  tribunals  cannot  legally 
recognize,  would,  upon  the  plainest  principles,  be  wholly 
nugatory. 

Mr.  G.  A.  Allen,  for  complainants,  contra. 

The  Chancellor. 

The  bill  alleges  that  the  defendant,  Joseph  Hammar,  who- 
had  been  appointed  by  the  Orphans  Court  of  the  county  of 
Philadelphia,  guardian  of  the  property  of  his  two  infant 
children,  George  W.  Hammar  and  the  complainant,  Margaret 
Jane  Hammar,  now  the  wife  of  the  other  complainant, 
Andrew  J.  Durling,  in  December,  1858,  as  such  guardian, 
and  by  virtue  of  an  order  of  that  court,  sold  the  real  estate 
of  the  two  infants,  in  the  city  of  Philadelphia,  for  $3225. 
And  that  he  did  in  the  same  month,  with  that  money,  pur- 
chase a  farm  in  Hunterdon  county,  in  this  state,  and  the 
farming  stock  and  implements  for  th^  farm ;  that  he  took 
the  title  in  his  own  name,  but  intended  to  purchase  and  hold 
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the  same  for  his  two  children,  to  be  conveyed  to  them  when 
they  should  become  of  age;  that  he,  with  his  children,  re- 
sided on  the  farm,  and  were  supported  out  of  it ;  that  his  son 
*George,  after  he  became  of  age,  worked  on  this  farm,  and 
took  half  of  the  proceeds;  that  George  died  in  1865,  leav- 
ing a  widow,  the  defendant,  Martha  J.  Hammar,  and  three 
children,  the  three  infant  defendants ;  that  administration 
of  his  personal  estate  was  granted  to  his  widow,  who  as  ad- 
ministratrix, in  1865,  filed  in  this  court  a  bill  against  Joseph 
Hammar  setting  out  these  facts,  and  claiming  that  the  land 
and  personal  estate  might  l)e  decreed  to  be  held  by  Joseph 
Hammar,  in  trust  for  her  on  his  failure  to  pay  to  her  the 
part  of  the  proceeds  of  the  sale  of  the  lands  of  his  son 
•George,  which  belonged  to  him.  That  bill,  as  well  as  this, 
alleged  that  the  sureties  on  the  guardian's  bond,  as  well  as 
Joseph  Hammar,  are  insolvent,  and  that  all  the  parties  reside 
in  this  state.  In  that  suit  an  account  was  taken  of  the 
amount  due  to  the  administratrix  of  George  for  his  share  of 
the  proceeds  of  the  sale  of  the  Philadelphia  property.  A 
■decree  was  made  against  Joseph  for  the  amount,  and  upon  a 
Jieri  facias  the  personal  estate  and  lands  bought  by  Joseph 
with  the  money  of  his  children  were  sold  as  his  property, 
and  the  proceeds  paid  to  the  administratrix  of  George.  The 
land  was  sold  under  the  jiej'i  facias,  to  the  defendant,  Rit- 
tenhouse,  and  one  Hoagland,  who  both  had  notice  of  the 
facts  creating  the  trust,  and  after  the  conveyance  by  the 
-sheriff  to  them,  Joseph  Hammar  and  his  wife  (in  violation 
of  an  injunction  in  that  suit)  gave  a  deed  of  bargain  and 
•sale  for  this  land  to  Rittenhouse  and  Hoagland  ;  and  subse- 
-quently  Hoagland  conveyed  his  share  to  Rittenhouse. 

The  prayers  of  the  bill  are :  First.  That  the  deed  from 
-Joseph  Hammar  to  Rittenhouse  and  Hoagland  may  be  de- 
clared void  as  against  the  complainant  for  her  undivided 
•half,  and  that  the  same  is  held  in  trust  for  her.  Second.  That 
it  may  be  decreed,  if  the  legal  title  passed  by  the  sheriff's 
-deed,  that  it  did  not  affect  the  trust.     Third.  That  there  may 
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be  a  partition  under  the  direction  of  this  court,  or  that  if 
deemed  more  expedient  the  whole  may  be  sold,  and  one  half 
the  proceeds  paid  to  the  complainant.  Fonrth.  And  that  if 
more  equitable  and  just,  said  administratrix  should  refund 
to  Ritten house  the  purchase  money  received  by  her  and  the 
other  half  of  the  proceeds  be  paid  to  said  infants,  or  if  no 
sale  be  decreed,  to  be  held  in  trust  for  them.  Fifth.  That 
Rittenhouse  account  to  the  complainant  for  her  share  of  the- 
rents,  issues,  and  profits ;  and  Sixth.  The  general  prayer  for 
relief. 

If  Joseph  Hammar  purchased  this  land  and  personal, 
property  with  money  belonging  to  his  infant  children,  and 
in  his  hands  as  their  guardian  or  trustee,  and  more  especi- 
ally if  he  at  the  time  intended  to  purchase  the  same  in 
trust  for  them,  they  became  entitled  to  claim  the  property 
or  the  money  at  their  election.  Any  trustee  who  purchases 
property  with  trust  funds  in  his  hands  will,  at  the  option  of 
the  cestuls  que  trust,  be  declared  to  hold  it  in  trust  for  them,, 
although  title  was  taken  in  his  own  name,  and  intended  for 
his  own  benefit.  And  if  Rittenhouse  had  notice  of  the  facts 
at  the  sale  by  the  sheriff,  he  is  affected  by  the  trust.  The 
complainant  is  entitled  to  relief  as  against  him,  upon  the 
allegations  in  the  bill. 

As  to  the  relief  asked  for  in  the  fourth  prayer  of  the  bill 
against  Mrs.  Hammar  as  administratrix,  it  clearly  cannot 
be  granted  in  this  suit,  or  in  any  other  brought  by  this  com- 
plainant. She  has  no  interest  in  the  refunding  to  Rittenhouse 
of  the  purchase  money,  or  in  having  their  proper  share  se- 
cured to  the  children  of  George;  and  no  adjusting  of  the 
equities  between  these  parties  is  necessary  for  the  relief  to- 
which  the  complainant  may  be  entitled. 

This  demurrer  would,  therefore,  be  sustained  if  it  had  been 
confined  to  so  much  of  the  relief  sought  for  against  this  de- 
fendant as  is  contained  in  the  prayer  above  distinguished  as 
the  fourth  prayer.  But  as  Rittenhouse,  against  whom  the 
relief  is  sought,  is  a  trustee  for  the  complainant,  and  maybe 
such  as  to  tiie  children  of  George  W.  Hammar,  and  as  to 
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his  estate,  which  is  represented  by  the  administratrix ;  and  as 
under  the  general  prayer  for  relief,  the  question  may  arise, 
whether  the  interest  of  the  complainant  in  the  land  may  not 
exceed  one  half,  by  reason  of  the  proceeds  of  the  personal 
property,  which  was  part  of  the  same  trust,  having  been  paid 
to  the  administratrix,  she,  as  well  as  the  infants,  are  proper 
parties  to  the  bill,  and  the  residue  of  the  bill  cannot  be  dis- 
missed as  against  her. 

The  question  of  multifariousness  is  on  two  grounds.  One  is, 
that  the  complainant  prays  first  that  her  title  to  one  half  of 
this  property  as  cestui  que  trust  may  be  decreed  and  estab- 
lished, and  also  that  it  may  be  partitioned,  and  one  half  set 
off  to  her  by  metes  and  bounds.  This,  if  wrong,  is  not 
strictly  multifariousness,  but  a  misjoinder.  It  does  not  in- 
volve in  litigation  on  a  question  in  which  he  has  no  interest,  a 
party  who  has  an  interest  in  a  distinct  question  or  litigation 
in  the  same  bill.  Rittenhouse  is  interested  in  both  questions 
— first,  whether  he  holds,  as  trustee  for  the  complainant,  and 
to  what  extent;  and  secondly,  whether  the  share  of  the  com- 
plainant should  be  set  off  to  her  by  metes  and  bounds ;  and 
the  other  defendants  so  far  as  they  are  interested,  are  in  the 
same  manner  interested  in  both  questions. 

The  real  question  is,  can  both  these  matters  be  joined  in 
one  suit  as  against  the  same  defendant.  It  is  my  opinion 
that  they  may.  The  subject  matter  is  the  same,  one  parcel 
of  land.  The  complainant  claims  that  she  is  entitled  to 
have  one  half  of  the  parcel  conveyed  to  her  as  cestui  que  trusty 
and  asks  that  in  the  conveyance  instead  of  one  equal  undi- 
vided half,  one  partitioned  half  by  metes  and  bounds  shall 
be  conveyed.  In  suits  between  the  proper  parties  relating 
to  the  same  subject  matter,  several  species  of  relief  may  be 
prayed,  although  each  might  be  the  subject  of  a  separate 
suit,  as  that  one  mortgage  may  be  redeemed  and  another 
declared  void  for  usury.  Many  of  the  complicated  decrees, 
constantly  made  in  this  court,  demonstrate  this  to  be  the 
practice  in  equity. 

Another    ground    of    multifariousness    is,    that    relief    is 
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sought  against  Martha  J.  Ham  mar,  in  which  Rittenhouse  is 
not  concerned.  This  wonld  sustain  the  demurrer  for  multi- 
fariousness, if  the  complainant  showed  a  case  in  which  she 
was  entitled  to  the  relief  so  asked  against  Martha  J.  Ham- 
mar,  or  if  that  part  of  the  bill  was  sustained.  Chancellor 
Walworth,  in  Vatick  v.  ^mith,  5  Paige  160,  says:  "A  bill 
is  not  multifarious  where  it  sets  up  one  sufficient  ground  for 
equitable  relief,  and  sets  up  another  claim  which,  upon  its  face, 
contains  no  equity  which  can  entitle  the  complainant  to  the 
interposition  of  the  court,  either  for  discovery  or  relief." 

And  in  Emans  v.  Mnans,  1  McCarter  114,  Chancellor 
Green  says:  "The  demurrer  being  sustained  as  to  part  of 
the  bill,  the  objection  on  the  score  of  multifariousness  is  re- 
moved. The  rest  of  the  bill  not  covered  by  that  ground  of 
demurrer  remains  in  court,  and  the  complainant  as  to  that 
part  of  his  case  may  proceed  as  if  there  had  been  no  de- 
murrer." 

As  the  demurrer  in  this  case  is  to  the  whole  bill,  and  not 
to  the  part  only  on  which  there  can  be  no  relief,  it  is  to6 
broad  and  must  be  overruled.  Banta  v.  Moore,  2  McCarter 
97 ;  Story's  Eq.  PL,  §  443. 


HiLE  VS.  Davison.* 


1.  The  Court  of  Chancery  will  not  interfere  to  restrain  the  vendor  from 
collecting  or  negotiating  securities  given  for  the  price  of  land  conveyed 
with  full  covenants  of  warranty,  on  account  of  alleged  defects  in  the  title 
not  amounting  to  a  total  failure  of  consideration,  where  there  has  been  no 
disturbance  or  eviction,  and  no  suit  is  pending  by  an  adverse  claimant. 

2.  A  partial  failure  of  considei-ation,  such  as  a  defect  of  title,  will  not  be 
admitted  as  a  defence  to  the  foreclosure  of  a  mortgage  for  the  consideration 
money,  without  eviction  or  a  suit  pending  by  an  adverse  claimant. 


*  Cited  in  Price's  Ex'rs  v.  Lawton,  12  C.  E.  Gr.  327. 
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On  motion  to  dissolve  an  injunction.  Argued  upon  bill 
and  answer. 

Mr.  Shipman,  in  support  of  the  motion. 

Mr.  J.  M.  Robeson,  contra. 

The  Chancellor. 

The  injunction  in  this  case  was  to  restrain  the  collection 
or  assignment  of  a  note  given  in  part  payment  of  lands  con- 
veyed by  the  defendant  to  the  complainant,  with  full  cove- 
nants of  warranty.  The  ground  for  the  injunction  was,  that 
the  title  was  defective,  the  defendant  only  having  a  life 
estate ;  the  complainant  remaining  in  undisturbed  possession 
of  the  lands. 

When  there  has  been  no  disturbance  or  eviction,  and  no  suit 
is  pending  by  an  adverse  claimant,  this  court  will  not  interfere 
to  restrain  the  vendor  from  collecting  or  negotiating  securities 
given  for  the  price  of  land  conveyed  with  full  covenants  of 
warranty,  on  account  of  alleged  defects  in  the  title  not  amount- 
ing to  a  total  failure  of  consideration.  Nor  will  such  partial 
failure  be  admitted  as  a  defence  on  the  foreclosure  of  a  mort- 
gage for  the  consideration  money,  without  eviction  or  suit 
pending  by  the  adverse  claimant;  this  has  been  repeatedly 
decided  in  this  court.  Shannon  v.  Marselis,  Saxt.  426  ;  Van 
.  Waggoner  v.  McEwen,  1  Green's  C.  R.  412 ;  Glenn\  Adm'rs 
V.  Whipple,  1  Beasley  50 ;  Miller  v.  Gregory,  1  C.  E.  Green 
274.  And  in  Hulfish  v.  O'Brien,*  decided  at  the  present 
term,  the  same  doctrine  is  approved  and  followed. 

The  injunction  must  be  dissolved,  and  the  bill  dismissed 
with  costs. 

*p.  230. 
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HuLFiSH  VS.  O'Brien.* 

1.  A  defect  of  title  to  mortgaged  premises  conveyed  by  the  mortgagee  is 
no  defence  in  a  suit  for  the  foreclosure  of  a  mortgage  for  part  of  the  con- 
sideration. 

2.  Such  defence  h  a  proper  subject  of  exception,  for  impertinence. 


Tliis  cause  came  on  upon  exceptions  to  the  report  of  a 
master,  which  sustained  exceptions  taken  to  the  answer  of 
the  defendant.  The  bill  was  to  foreclose  a  mortgage.  The 
answer  stated  that  the  mortgage  was  given  at  the  purchase 
of  the  mortgaged  premises  which  were  conveyed  by  deed, 
with  full  covenants,  and  was  part  of  the  consideration 
money,  and  that  the  title  conveyed  was  defective;  that  the 
complainant  only  owned  and  conveyed  three  fifths  of  the 
premises.  To  this  part  of  the  answer  exceptions  were  filed  as 
being  impertinent.  The  answer  did  not  allege  any  eviction 
or  suit  under  the  adverse  title. 

Mr.  Gifford,  for  complainant. 

Mr.  T.  G.  Lytle,  for  defendant. 

The  Chancellor. 

It  has  been  decided  in  this  court  repeatedly,  by  three  of 
my  predecessors,  that  a  defect  of  title  to  mortgaged  prem- 
ises conveyed  by  the  mortgagee,  is  no  defence  in  a  suit  for 
the  foreclosure  of  a  mortgage  for  part  of  the  consideration. 
Chancellor  Vroom  so  held,  in  Harrison  v.  Marselis,  SaxL 
426 ;  Chancellor  Pennington,  in  Van  Waggoner  v.  MeEwen, 
1  Green's  C.  R.  412,  and  Chancellor  Williamson,  in  Glenn's 
Adm'rs  v.  Whipple,  1  Beasley  50.  Such  has  been  the  uni- 
form doctrine  of  this  court,  and  it  is  in  accord  with  the  de- 
cisions of  other  states.  Davison  v.  De  Freest,  3  Sandf.  C. 
E.  456  ;   Ililler  v.  Avery,  4  Barb.  C.  R.  582 ;   Bumpus  v. 


*CiTED  in  Price's  Ex^m   v.  Lawton,  12  C.  E.  Gr.  327. 
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Plainer,  1  J.  C.  R.  218;  Withers  v.  Morrell,  3  Edw.  560; 
Tallmadge  v.  Wallis,  25  Wend.  107.  And  it  is  fully  adopted 
by  the  Court  of  Errors,  in  New  York,  in  Edwards  v.  Bodine, 
26  Wend.  109,  on  an  appeal  in  a  foreclosure  case. 

The  exceptions  to  the  master's  report  must  be  overruled.* 


Ryno  vs.  Darby. 

1.  A  bargain  made  on  Sunday  is  void,  and  no  subsequent  recognition  of 
it,  short  of  a  new  bargain,  can  give  it  validity. 

2.  Specific  performance  of  a  contract  will  not  be  enforced  if  there  was  a 
subsequent  agreement  by  parol  to  waive  it  and  substitute  a  new  contract 
for  it. 

3.  But  where  the  defendant,  in  his  answer  to  a  bill  for  the  specific  per- 
formance of  a  contract,  admits  a  substituted  contract,  the  complainant  is 
entitled  to  have  a  decree  for  the  specific  performance  of  the  substituted 
contract,  if  he  choose  to  perform  it  on  his  part,  and  he  can  have  such 
relief  in  his  suit  on  the  original  contract. 


Argued  on  final  hearing,  upon  bill,  answer,  and  proofs. 

Mr.  Magie,  for  complainant. 

I.  Contract  charged  in  bill,  although  not  in  writing,  would 
be  enforced  in  equity,  because  possession  was  given  and  pay- 
ments made  under  it ;  it  is  admitted  in  answer,  and  the  pro- 
tection of  the  statute  is  not  claimed  either  by  plea  or  answer. 
Story's  Eg.  Jur.,  §  760  and  seq. ;  Van  Duyne  v.  Vreeland,  1 
Beasley  142. 

II.  It  is  claimed  that  the  contract  charg-ed  in  bill  and  ad- 
mitted  in  answer,  has  been  varied  or  discharged,  and  a  new 
contract  made. 

1.  A  verbal  discharge  or  variation  of  a  contract  in  writing, 
would  be  a  defence  to  bill  for  specific  performance  only  when 
unequivocally  proved,  and  when   it   appears   manifest   that 

*  Decree  affirmed,  7  C.  E.  Gr.  471. 
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under  the  circumstances  it  would  be  inequitable  to  enforce  the 
original  contract.      Sugden  on  Vendors,  ch.  3,  §§  190,  199; 
Woolman  v.  Hearn,  2  L.  C.  in  Eq.  404,  and  note. 

The  rule  cannot  be  stronger  in  regard  to  a  contract  not  in 
writing,  and  yet  enforceable  in  equity  as  the  contract  here, 
and  ought  to  be  enforced. 

2.  Sucli  variation  is  not  unequivocally  proved. 

3.  Under  all  the  circumstances  it  is  nut  only  equitable  to 
enforce  the  original  contract,  but  inequitable  to  enforce  the 
alleged  variation. 

III.  It  is  claimed  that  the  contract  sought  to  be  enforced 
was  made  on  Sunday. 

1.  Under  the  circumstances  of  this  case  such  a  defence 
would  not  avail  at  law,  because  the  contract  has  been  exe- 
cuted. Bloxsome  v.  Williams,  S  B.  &  C.  232 ;  Williams  v. 
Paul,  6  Bing.  653 ;   Crocket  v.  Vanderveer,  2  Penn.  856. 

And  there  were  many  ratifications,  amounting  to  a  new 
express  contract.     Peeves  v.  Butcher,  2  Vroom  224. 

2.  But  if  such  defence  is  good  at  law,  this  court,  for  the 
same  reasons  which  itnpel  it  in  order  to  prevent  fraud  to  en- 
force this  agreement,  notwithstanding  the  statute  of  frauds, 
will  enforce  this  agreement,  and  not  permit  defendant  to  take 
advantage  of  his  own  wrong,  and  thereby  perpetrate  a  fraud 
on  complainant. 

Mr.  F.  B.  Chetwood,  for  defendant. 

The  Chancellor. 

The  bill  is  for  the  specific  performance  of  an  agreement 
to  sell  lands,  which  was  in  part  performed.  The  answer  ad- 
raits  the  parol  agreement  as  alleged,  and  the  acts  of  part 
performance  or  some  of  them ;  but  sets  up  that  the  com- 
plainant did  ngt  fully  perform  the  agreement  on  his  part  as 
to  payments,  and  that  a  new  agreement  was  made  between 
them  for  the  conveyance  of  the  same  land  at  the  same  price, 
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which  it  was  agreed  should  supersede  the  old  agreement ;  that 
it  differed  from  the  first  agreement  as  to  the  time  of  payment 
and  of  delivery  of  the  deed.  The  defendant  answers  that  he 
has  always  been  and  still  is  ready  to  perform  the  new  and 
substituted  agreement. 

In  the  proof  it  appears  that  the  original  parol  agreement 
was  made  on  Sunday.  The  complainant  in  his  testimony 
denies  it ;  but  the  defendant  and  his  son,  John  L.  Darby,  who 
was  present  at  the  making  of  it,  both  swear  that  it  was  on 
Sunday,  and  they  are  confirmed  to  some  extent  by  Michael 
S.  Torry,  a  witness  of  the  complainant,  who  saw  Ryno  and 
the  two  Darbys  on  Sunday  talking  together  at  the  place 
where  the  Darbys  say  the  bargain  Avas  made,  and  the  com- 
plainant testifies  that  he  only  had  one  conversation  about 
the  bargain  with  the  defendant.  John  1j.  Darby  states  that 
he  recollects  it  was  on  Sunday,  and  that  his  mother  had 
gone  to  church,  from  a  remark  she  made  on  coming  home 
from  church  and  being  told  of  the  sale,  rejyroving  them  for 
making  a  bargain  on  Sunday.  I  am  convinced  from  the 
evidence  that  the  bargain  was  made  on  Sunday.  If  it  was 
it  is  void,  and  no  subsequent  recognition  of  it,  short  of  a 
new  bargain,  can  give  it  validity.  This  was  so  decided  upon 
consideration  by  the  Supreme  Court  of  this  state,  in  the  case 
of  Reeves  v.  Butcher,  2  Vroom  224,  in  which  it  was  held 
that  subsequent  payments  on  a  note  made  on  Sunday,  were 
not  sufficient  to  ratify  or  give  validity  to  the  note. 

The  stating  at  the  time  of  the  bargain  to  a  scrivener,  that 
he  might  reduce  it  to  writing  for  the  purpose  of  being  signed 
was  not  the  making  of  a  new  bargain. 

But  the  original  bargain  is  alleged  by  the  defendant  in 
his  answer  to  have  been  waived,  and  a  new  bargain  substi- 
tuted for  it  by  a  parol  agreement  between  the  parties,  made 
March  30th,  1868.  The  answer  can  be  no  proof  of  such 
iiew  agreement.  The  complainant,  in  his  testimony,  denies 
it ;  but  here  again  the  defendant  and  his  son,  John  L.  Darby, 
both  testify  that  there  was  such  a  new  bargain  made,  and 
their  testimony  is  in  a  measure  supported  as  to  the  fact  that 
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there  was  some  new  bargain  made,  by  the  conduct  of  the 
complainant  in  going  to  Rahway  to  make  arrangements  to 
take  the  deed  left  by  the  defendant  there  for  him,  in  execu- 
tion of  the  new  contract.  If  the  first  contract  had  not  been 
made  on  Sunday,  specific  performance  would  not  be  com- 
pelled, if  the  complainant  had  agreed  to  waive  it  )oy  parol, 
and  substitute  a  new  contract  for  it. 

But  the  defendant,  in  his  answer,  admits  the  second  or 
substituted  contract  to  convey  for  cash,  upon  an  undertaking 
to  remove  the  buildings  in  two  years  from  April  1st,  1868. 
The  complainant  is  entitled  to  have  a  decree  for  the  specific 
performance  of  that  contract,  if  he  chooses  to  perform  it  on 
his  part,  and  he  can  have  such  relief  in  this  suit.  Wallace 
v.  Brown,  2  Stockt.  308. 


Mitchell  vs.  Mitchell. 


1.  Where  parts  of  an  answer  are  responsive  to  the  complainant's  bill» 
upon  matters  within  the  knowledge  of  the  defendant,  and  fully  deny  the 
equity  upon  which  an  injunction  was  based,  it  is  no  reason  for  denying  the 
motion  to  dissolve  that  the  answer  in  other  respects  is  not  a  full  answer  to 
the  bill  in  other  allegations,  and  that  some  of  the  exceptions  to  the  answer 
are  well  taken. 

2.  The  English  rule  that  exceptions  to  an  answer,  undisposed  of,  are  a 
bar  to  the  dissolution  of  an  injunction  upon  the  denials  of  the  answer,  has 
not  been  adopted  in  this  state. 


On  motion  to  dissolve  injunction  upon  bill  and  answer. 

Mr.  IVinfield,  in  support  of  the  motion. 

Mr.  Dixon,  contra. 

The  Chancellor. 

The  injunction  in  this  case  is  to  restrain  the  defendants 
from  conveying  certain  lands.     It  is  founded  on  the  allega- 
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tions  in  the  bill,  that  the  defendant,  Johanna,  before  her  di- 
vorce from  the  complainant,  and  while  living  with  him  as 
his  wife,  fraudulently  procured  the  lands  in  question,  which 
had  been  bought  by  him,  and  paid  for  by  her  with  his  money 
entrusted  to  her  for  that  purpose,  to  be  conveyed  to  her  in 
her  own  name,  instead  of  procuring  the  same  to  be  conveyed 
to  the  complainant,  as  it  was  agreed  should  be  done  when  he 
entrusted  her  with  the  money,  and  directed  her  to  procure 
the  deed;  and  that  she  concealed  this  fact  from  the  com- 
plainant for  a  long  time  afterwards;  and  that  she  has  now 
conveyed  the  lands  to  the  other  defendants  in  trust  for  her, 
and  that  they  are  endeavoring  to  dispose  of  the  same. 

The  defendants  have  answered,  denying  that  the  lands 
were  purchased  by  the  complainant,  or  that  they  were  paid 
for  with  his  money,  but  allege  that  they  were  purchased  by 
the  defendant,  Johanna,  for  her  own  use,  and  paid  for  with 
money  derived  from  property  which  she  had  in  her  own  right 
before  her  marriage  to  the  complainant ;  and  that  the  deeds 
for  the  same  were  given  to  her  in  her  own  name,  with  the 
knowledge  and  consent  of  the  complainant. 

These  parts  of  the  answer  are  responsive  to  the  complain- 
ant's bill,  upon  matters  within  the  knowledge  of  the  defend- 
ant, Johanna,  and  fully  deny  the  equity  upon  which  the 
injunction  is  based.  That  the  answer  in  other  respects  is 
not  a  full  answer  to  the  bill  in  other  allegations,  and  that 
some  of  the  exceptions  are  well  taken,  and  will  be  sustained, 
is  no  reason  for  denying  the  motion  to  dissolve.  In  the 
English  Court  of  Chancery,  exceptions  to  an  answer  undis- 
posed of  are  a  bar  to  dissolution  of  the  injunction  upon  the 
denials  of  the  answer.  That  practice  has  not  been  adopted 
in  this  state.  The  dissolution  depends  upon  a  full  denial  of 
the  facts  which  constitute  the  equity  on  which  the  injunction 
is  founded. 
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Morris  vs.  Euddy. 

1.  A  broker  employed  to  sell  lands  has  no  implied  authority  to  sign  » 
contract  of  sale  on  behalf  of  his  principal. 

2.  But  if  he  had  such  authority,  if  the  contract  varies  from  his  instruc- 
tions the  principal  will  not  be  bound  by  it. 


This  cause  was  argued  upon  bill,  answer,  and  proofs. 

Mr.  J.  F.  Jtiandolph,  for  complainant. 

It  was  decided  in  the  case  of  Moses  v.  Bierling,  31  New 
York  R.  462,  that  the  real  estate  broker  was  legally  enti- 
tled to  his  commissions  when  employed  to  sell,  and  he  does 
so  accordingly ;  but  we  have  nothing  to  do  with  that  in  this 
case. 

The  memorandum  or  agreement  comes  within  the  statute 
of  frauds.  Brown  on  Stat,  of  Frauds,  §  347  ;  Evans  v.  Pro- 
ihero,  13  English  L.  and  E.  R.  163. 

As  to  the  power  of  the  agent  or  broker.  Brown  on  Stat, 
of  Frauds,  §  369;  26  Wend.  341. 

Agents  for  signing  may  be  appointed  by  parol.  Brown 
on  Stat,  of  Frauds,  §  370,  A,  note  (2) ;  Fry  on  Spec.  Perf., 
§354. 

Agent  may  sign  his  own  name,  and  parol  proof  of  his 
agency  is  sufficient.  Brown  on  Stat,  of  Fi'auds,  §  370  B ; 
Fry  on  Spec.  Perf.^  §  354;  Wilson,  assignee,  v.  Hart,  7 
Taunt.  295. 

A  subscription  by  agent  of  party  to  be  charged,  is  suffi- 
cient under  the  statute  of  frauds,  though  the  name  or  exist- 
ence of  a  principal  does  not  appear  in  the  instrument.  Dy- 
kers  V.  Townsend,  24  New  York  R.  57. 

He  also  cited  2  Parsons  on  Con.  290,  and  note  K;  Dart 
on  Vendors  106;  Coles  v.  Trecothick,  9  Vesey  234;  Dart 
84,  and  note  1. 

Mr,  Ludlow,  for  defendant. 
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The  Chancellor. 

The  bill  in  this  case  is  for  the  specific  performance  of  an 
agreement  to  sell  lands.  The  agreement  is  in  writing ;  the 
property,  and  price,  and  other  terms  of  the  contract,  arc 
sjiecified  with  sufficient  certainty.  The  contract  is  not  signed 
by  the  defendant,  but  by  real  estate  brokers,  employed  by 
him  to  sell  the  property.  The  first  objection  by  the  de- 
fendant is,  that  such  brokers  have  not  authority  to  sign  a 
contract,  but  only  to  offer  the  property,  and  find  a  purchaser ; 
the  second  is,  that  the  contract  signed  varies  from  the  terms 
authorized. 

Brokers  are  persons  employed  to  effect  sales ;  their  general 
business  is  only  to  bring  together  parties ;  but  with  regard  to 
merchandise,  it  is  held  that  they  have  the  power  to  bind  the 
principal  by  their  signature  to  written  memorandums  of 
sale,  known  as  bought  and  sold  notes,  in  sales  within  the 
statute  of  frauds.  But  this  power  was  for  a  long  time 
doubted  by  the  courts,  in  sales  of  personal  property,  and  has 
never  been  held  to  exist  in  sales  of  land.  For  sales  of  mer- 
chandise, the  broker,  as  such,  has  no  power  to  receive  the 
price  or  any  part  of  it,  but  his  authority  is  limited  to  making 
the  bargain. 

There  is  not  the  same  reason,  or  the  same  necessity,  for 
holding  that  the  broker  is  authorized  to  sign  a  contract  of 
sale  in  case  of  lands,  as  for  merchandise.  The  sales  of  goods 
are  simple  transactions.  The  sale  of  real  estate  cannot  be 
effected  without  a  conveyance  by  the  owner  himself,  and 
seldom  without  an  examination  of  title,  and  necessarily  re- 
quires time  to  complete  it. 

In  this  case,  the  defendant  told  the  brokers,  whom  he 
knew  to  be  real  estate  brokers,  that  if  they  could  sell  this 
property  they  should  do  so,  and  said  he  wanted  $3000  for  it. 
They  agreed  in  writing  with  the  complainant,  to  sell  it  for 
$3000.  Nothing  was  said  by  the  defendant  about  their  sign- 
ing a  contract.  No  other  directions  were  given  than  those 
above  stated. 

Vol.  v.  p 
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In  New  York,  it  is  held  that  the  authority  of  a  real  estate 
broker,  when  authorized  to  sell  lands,  only  extends  to  find- 
ing a  purchaser  willing  to  give  the  price  fixed  ;  that  when 
he  has  done  this,  he  has  discharged  all  his  duty,  and  is  en- 
title to  his  compensation,  and  that  he  cannot  bind  his  j)rin- 
cipal  by  signing  a  contract.  Coleman  v.  Garrigues,  18  Fyarb. 
60  ;  Glentworth  v.  Luther,  21  Barb.  145;  Roach  v.  Coe,  1  E. 
D.  Smith  175. 

And  the  same  general  view  seems  to  have  been  taken  by 
the  Judges  of  the  Supreme  Court  of  this  state,  in  Shepherd 
V.  Hedden,  5  Butcher  334.  Justice  Brown  expressly  says 
that  the  broker  has  lU)  authority  to  sign  a  contract  of  sale. 

I  am  inclined  to  adopt  this  as  the  correct  view,  and  to  hold 
that  this  contract  is  not  signed  by  a  person  thereunto  law- 
fully authorized,  as  required  by  the  statute  of  frauds.  Giv- 
ing authority  to  sell  does  not,  by  force  of  the  terms,  or  by 
their  general  acceptation,  give  authority  to  sign  the  vendor's 
name  to  a  contract.  And  in  case  of  lands,  it  is  not  wise  to 
extend  this  meaning  by  construction. 

The  contract  is  alleged  to  vary  from  the  authority  in  this : 
that  by  the  contract,  the  defendant  who  employed  the  broker 
is  left  to  pay  the  commissions,  while  the  instructions  were  to 
sell  for  $3000  net,  or  free  from  charge  for  commissions.  The 
defendant  testifies  that  these  were  the  instructions ;  Camp- 
bell, the  broker,  who  is  the  only  other  witness  to  the  instruc- 
tions, admits,  in  his  cross-examination,  that  before  the  sale 
he  was  so  instructed  by  the  defendant.  He  says  that  the 
complainant,  by  a  verbal  agreement,  was  to  pay  the  commis- 
sions ;  and  the  complainant  offers  to  pay  them.  But  the 
written  bargain  is  for  $3000,  not  for  that  and  commissions. 
If  the  defendant  is  bound  by  the  bargain  as  written,  he  can 
no  more  claim  commissions  than  he  could  claim  $3030,  on  a 
parol  understanding.  If  authority  should  be  given  in  writing, 
to  contract  to  sell  lands  for  $1000,  retaining  the  right  to  oc- 
cupy for  three  months,  a  written  contract  to  sell  for  $1000 
would  not  be  valid,  although  there  was  a  verbal  understand- 
ing which  the  purchaser  will   comply  with,   permitting  the 
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occupation.     The  defendant  is  bound    by   this  written   con- 
tract, to  a  diiFerent  bargain  from  the  one  he  authorized. 
On  both  grounds,  the  specific  performance  must  be  refused. 


Brownlee  vs.  Lockwood  and  wife.* 

1.  The  administrator  of  an  intestate  who  resided  out  of  this  state,  by 
letters  granted  in  the  place  of  his  domicil,  for  assets  situate  in  that  juris- 
diction, cannot  be  called  to  an  account  in  the  courts  of  this  state. 

2.  And  where  such  an  administrator  has  died  without  rendering  an  ac- 
count in  the  courts  of  the  state  of  his  intestate's  domicil,  the  courts  of  this 
state  have  not  the  right  to  call  such  administrator's  representative,  and 
much  less  his  heir-at-law,  to  account  here  for  the  administration  of  the 
estate.  Nor  can  an  administrator  de  bonis  non  of  the  first  intestate,  ap- 
pointed in  the  place  of  such  intestate's  domicil,  be  called  to  account  here. 

3.  An  administrator  who  purchases  real  estate  with  the  surplus  of  the 
personal  estate  of  his  intestate,  after  the  payment  of  debts,  and  takes  the 
title  thereto  in  his  own  name,  holds  the  real  estate  in  trust  for  the  next  of 
kin  of  the  intestate,  at  the  election  of  the  cestuis  que  trust,  who  are  entitled 
to  take  the  property  if  it  has  increased  in  value,  or  to  call  for  an  account 
of  the  trust  money  so  misapplied ;  and  the  heir  of  such  administrator  holds 
it  in  like  trust. 

4.  In  order  to  ascertain,  in  such  a  case,  whether  the  property  was  pur- 
chased with  money  of  the  first  intestate,  an  investigation  of  the  accounts 
of  his  administratrix  may  be  made  in  the  courts  of  this  state,  if  necessary. 
An  account  thus  taken  is  not  had  for  the  purpose  of  settling  the  account, 
or  making  a  decree  of  distribution  here,  but  to  ascertain  whether  real  prop- 
erty in  this  state  over  which  this  court  has  jurisdiction,  and  exclusive 
jurisdiction  so  far  as  the  title  is  concerned,  is  held  in  trust  by  one  resident 
of  this  state  for  another  resident. 

5.  An  administrator  de  bonis  non  is  responsible  only  for  such  unadmin- 
istered  assets  as  he  has  received.  He  can  in  no  way  be  called  upon  to  ac- 
count for  the  mal-administration  of  his  predecessor. 

6.  The  weight  of  authority  seems  to  hold  that  the  representative  of  a 
former  administrator  could  not  be  called  on,  by  the  administrator  de  bonis 
non  of  the  first  intestate,  for  the  proceeds  of  property  converted  into 
money  in  the  hands  of  the  administrator  of  the  first  intestate  at  such  ad- 
ministrator's death  ;  but  only  for  assets  existing  in  specie. 

7.  A  general  demurrer  to  a  bill  on  the  ground  of  multifariousness, 
which  is  not  sustained  as  to  the  only  part  which  makes  it  multifarious, 
will  be  overruled. 


CrTEP  in  McDonald  V.  O'Connell's^  Adm'rx,  10   Vr.  320. 
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The  defendants  filed  a  general  demnrrer  to  the  bill  of  the 
complainant,  and  upon  this  the  cause  was  set  down  for  argu- 
ment. 

Jfr.  /.  W.  Scudder,  in  support  of  the  demurrer. 

The  bill  was  filed  March  14th,  1868.  To  this  bill,  David 
Lockwood  and  Isabella  his  wife  have  filed  a  demurer.  The 
following  points  are  presented  by  the  defendants,  in  support 
of  their  demurrer. 

I.  The  proper  remedy  for  the  complainant,  is  by  citing 
David  Lockwood  to  account  before  the  surrogate  of  the  city 
of  New  York. 

The  estate  of  Joseph  Brownlee,  now  deceased,  was  in  the 
city  of  New  York.  Joseph  Brownlee,  in  his  lifetime,  re- 
sided in  the  city  of  New  York.  No  letters  of  guardianship 
or  administration  were,  at  any  time,  taken  out  in  the  state  of 
New  Jersey. 

On  the  23d  of  July,  1862,  letters  of  administration  were 
granted  by  the  surrogate  of  the  city  of  New  York  to  David 
Lockwood,  as  administrator  of  Joseph  Brownlee's  estate ;  he 
gave  security — two  sureties,  each  in  the  amount  of  $2400. 

The  house  and  lot  in  Jersey  City,  which  Isabella  Lock- 
wood  inherited  from  Abigail  Brownlee,  cannot  be  the  subject 
of  a  lien  for  the  mal-administration,  as  alleged,  of  Abigail 
Brownlee.  On  the  23d  of  November,  1853,  letters  of  ad- 
ministration were  granted  to  Abigail  Brownlee,  on  the  estate 
of  her  husband.  After  fourteen  years,  three  months,  and 
twenty-one  days,  a  bill  was  filed  to  reach  the  })roceeds  of 
such  administration,  seeking  to  establish  a  lien  on  a  house 
and  lot  at  Jersey  City,  New  Jersey,  in  the  possession  of  the 
heir-at-law.     The  property  has  passed  by  descent. 

Tiie  Court  of  Chancery  of  New  Jersey,  will  not  take  charge 
of,  or  enforce  the  administration  of  an  administrator,  whose 
letters  were  granted  in  the  state  of  New  York,  and  in  a  ease 
where  the  intestate  resided  in  the  state  of  New  York,  and  died 
there,  for  these,  among  other  reasons — 1.  The  next  of  kin  must 
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be  determined  by  the  laws  of  the  state  of  New  York.  2.  The 
debts  must  be  proved  in  the  state  of  New  York,  and  paid 
according  to  the  order  of  priority  in  that  state.  3.  The  ad 
ministrator,  upon  citation,  is  bound  to  account  in  New  York, 
and  the  decree  of  the  state  of  New  Jei-sey  will  not  aid  or 
protect  him.     Story  on  Conflict  of  Laros,  §  499, 

The  rights  and  powers  of  guardians  are  considered  as 
strictly  local,  and  not  as  entitling  them  to  exercise  any  au- 
thority over  the  persons  or  personal  ])roperty  of  their  wards 
in  other  states,  upon  the  same  general  principle  and  policy 
which  have  circumscribed  the  rights  and  authorities  of  exec- 
utors and  administrators.  Blorrell  v.  Dickey,  1  Johns.  C.  E. 
153  ;  Kraft  v.  Wickey,  4  Gill  &  Johns.  332. 

There  is  no  question  whatsoever,  that  according  to  the 
■doctrine  of  the  common  law,  the  rights  of  foreign  guardians 
are  not  admitted  over  immovable  property,  situate  in  other 
countries.  These  rights  are  deemed  to  be  strictly  territo- 
rial, and  are  not  recognized  as  having  any  influence  upon 
such  property  in  other  countries,  whose  systems  of  jurispru- 
■dence  embrace  different  regulations  and  require  different 
duties  and  arrangements.  No  one  has  ever  supposed  that  a 
guardian  appointed  in  any  one  state  of  this  Union,  had  any 
right  to  receive  the  profits  or  assume  the  possession  of  the 
real  estate  of  his  ward  in  any  other  state,  without  having 
received  a  due  appointment  from  the  proper  tribunals  of  the 
state  where  it  is  situate.  The  case  falls  within  the  well 
known  principle,  that  the  rights  to  real  property  can  be 
acquired,  changed,  or  lost,  according  to  the  law  rei  sitce. 
Story  on  Conflict  of  Laws,  §  504  a.  The  same  rule  is  applied 
by  the  common  law  to  movable  property,  and  has  been  fully 
recognized  both  in  England  and  in  America.  No  foreign 
guardian  can,  virtute  officii,  exercise  any  rights  or  powers  or 
functions  over  the  movable  property  of  his  ward,  which  is 
situated  in  a  different  state  or  country  from  that  in  which 
he  has  obtained  his  letters  of  guardianship.  But  he  must 
•obtain  new  letters  of  guardianship  from  the  local  tribunals 
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authorized  to  grant  the  same,  before  he  can   exercise  any 
rights,  powers,  or  functions  over  the  same. 

Can  the  action  for  money  had  and  received  by  the  New 
York  administrator,  be  maintained  against  such  administrator 
in  New  Jersey  ?  He  is  an  administrator  for  the  creditors, 
and  next  of  kin.  Who  and  to  what  amount  are  the  creditors? 
Wliat  were  the  expenses  of  tlie  administration?  Can  any 
thing  be  fixed  or  ascertained  until  the  account  has  been  filed 
in  New  York,  and  a  decree  of  distribution  there  made?  Can 
the  Court  of  Chancery  of  New  Jersey  perform  the  duties  of 
the  surrogate  of  the  city  of  New  York  ? 

The  complainant  does  not  propose  to  make  the  creditors 
and  next  of  kin  parties.  Suppose  the  Court  of  Chancery  of 
the  state  of  New  Jersey  should  attempt  to  follow  funds 
alleged  to  have  been  brought  into  the  state  of  New  Jersey 
by  the  New  York  administrator,  which  funds  are  charged  to 
have  been  invested  in  lands  in  New  Jersey,  and  the  admin- 
istrator should  be  cited  to  account,  and  should  render  an 
account  in  the  state  of  New  York,  would  the  decree  of  the 
Court  of  Chancery  of  New  Jersey  be  any  protection  to  the 
administrator?  Story  on  Conflict  of  Laws,  §  512.  In  regard 
to  the  title  of  executors  and  administrators,  derived  from  a 
grant  of  administration  in  the  country  of  the  domicil  of 
the  deceased,  it  is  to  be  considered  that  the  title  cannot,  de 
jure,  extend  as  a  matter  of  right  beyond  the  territory  of 
the  government  which  granted  it,  and  the  movable  property 
therein.  Ibid.,  §  513.  It  has  become  a  general  doctrine  of 
the  common  law,  recognized  both  in  England  and  America, 
that  no  suit  can  be  brought  or  maintained  by  any  executor 
or  administrator,  or  against  any  executor  or  administrator, 
in  his  official  rapacity,  in  the  courts  of  any  other  country 
except  that  from  which  he  derives  his  authority  in  virtue 
of  the  probate  and  letters  of  administration  there  granted. 
So,  on  the  other  hand,  if  a  creditor  wishes  a  suit  brought 
in  any  foreign  country,  in  order  to  reach  the  effects  of  a  de- 
ceased testator  or  intestate,  situated  therein,  it  will  be  neces- 
sary that  letters  of  administration  should  there  be  taken  out 
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in  due  form,  according  to  the  local  law,  before  the  suit  can 
be  maintained ;  for  the  executor  or  administrator  appointed 
in  another  country,  is  not  suable  there,  and  has  no  positive 
right  to  or  authority  over  these  assets ;  neither  is  he  respon- 
sible therefor.  Note  to  §  513.  The  Supreme  Court  of  the 
United  States,  in  Vaughn  v.  Northup,  15  Peters  1,  decided 
against  the  doctrine  that  a  foreign  administrator  might  be 
sued  in  another  state  for  an  account  of  assets  received  under 
the  foreign  administration.  Bond  v.  Graham,  1  Hare  482; 
Price  V.  Dewhurst,  4  Myl.  &'  C.  76,  80 ;  Preston  v.  Lord 
Melville,  8  Clark  &  Fin.  12;  Virmilyea  v.  Beatty,  6  Barb. 
432 ;  Story  on  Conjl.  of  Laws,  §  514,  note  3. 

If,  after  such  administration  shall  have  been  completed, 
any  swrplus  should  remain,  and  it  shall  appear  that  there  are 
trusts  to  be  performed  in  Scotland,  to  which  it  was  denoted 
by  Sir  Robert  Preston,  it  will  be  for  the  Court  of  Chancery 
to  consider  whether  such  surplus  ou^ht  or  ought  not  to  be 
paid  to  the  pursuers  for  the  purpose  of  being  applied  in  the 
performance  of  such  trusts ;  and  in  considering  that  question, 
every  attention  ought  to  be  paid  to  the  authority  under  which 
the  pursuers  have  been  appointed  trustees,  and  the  consent 
which  led  to  such  appointment.  It  is  premature  to  decide 
that  point,  it  being  at  present  unascertained  whether  there  will 
be  any  sui'plus  of  the  personal  estate  in  this  country,  or  what 
will  be  the  amount  of  it;  and  no  declaration  of  right  by  the 
Court  of  Sessions  would  be  binding  upon  the  Court  of  Chan- 
cery under  whose  jurisdiction  the  property  in  England  is 
placed  by  the  suits  which  have  b>een  instituted.  Preston  v. 
Lord  Melville,  8  Clark  &  Fin.  14. 

But  where  such  assets  have  been  collected  abroad  under 
a  foreign  administration,  and  such  administration  is  still 
open,  there  seems  much  difficulty  in  holding  that  the  ex- 
ecutor or  administrator  can  be  called  upon  to  account  for 
such  assets  under  the  domestic  administration,  unless,  per- 
haps, under  very  peculiar  circumstances,  since  it  would  con  - 
stitute  no  just  bar  to  proceedings  under  the  foreign  adminis- 
tration in  the  courts  of  the  foreign  country.  1  Story's  Eq. 
Jur.,  §  583. 
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NormancTs  Administrator  v.  Grognard,  2  C.  E.  Green  426. 
James  Norraand  died  in  Jersey  City,  February,  18H3.  He 
left  personal  property  to  the  amount  of  $40,000.  For  several 
years  prior  to  and  at  tlie  time  of  his  death,  he  resided  in  the 
county  of  Hudson,  where  he  died.  The  bulk  of  his  prop- 
erty consisted  of  bank  stocks  and  other  funds  in  the  state  of 
Pennsylvania.  The  property  in  New  Jersey  amounted  to 
$300.  In  April,  1863,  letters  of  administration  were  granted 
in  New  Jersey  and  in  Pennsylvania,  to  Edwin  M.  Lewis. 
The  inventory  in  Pennsylvania  included  the  property  the 
situs  of  which  was  in  that  state.  The  inventory  in  New 
Jersey  included,  or  was  intended  to  include,  the  property 
here.  On  the  26th  November,  1864,  the  Orphans  Court  of 
the  county  of  Hudson  ordered  the  administrator  to  file  an 
inventory  of  the  whole  estate,  and  give  security  in  the  whole 
amount  of  the  property,  or  that  letters  of  administration  be 
revoked.  Neither  the  Orphans  Court  nor  this  court,  has 
any  right  to  require  that  the  administrator  shall  bring  the 
fund  to  which  the  next  of  kin  may  be  entitled,  from  Pennsyl- 
vania to  this  state  for  distribution.  In  that  respect  the  con- 
duct of  the  administration  must  be  controlled  by  the  judicial 
tribunal  of  Pennsylvania.  Nor  can  the  court  here  anticipate 
what  their  decision  may  be.     Ibid.  428. 

The  order  was  made  not  at  the  instance  of  a  creditor,  but 
of  a  party  claiming  to  be  the  next  of  kin  of  the  intestate. 
Ibid.  429. 

The  distribution  of  the  fund  must  be  regulated  by  the  laws 
of  the  domicil  of  the  intestate.     Ibid.  428. 

The  case  of  Banta  v.  Moore,  2  McCarter  97,  sustains  every 
principle  contended  for. 

II.  Letters  of  administration  on  the  estate  of  Abigail  were 
never  taken  out,  in  any  jurisdiction. 

If  Abigail  Brownlee,  as  administratrix  of  Joseph  Brown- 
lee, had  funds  of  that  estate  in  her  possession,  which  have 
been  changed  or  converted  ;  before  those  funds  can  be  reached 
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an  administrator  should  be  appointed  to  take  possession  of 
the  estate  of  Abigail. 

The  complainant  is  not  a  creditor.  There  may  be  credi- 
tors. The  complainant  claims  as  next  of  kin,  and  is  entitled 
to  a  distributive  share.  Who  but  an  administrator  can  ascer- 
tain the  amount  of  such  distributive  share?  How  can  a 
coui't  say  that  property  belongs  to  a  next  of  kin,  unless  there 
be  a  decree  of  distribution  ?  How  can  there  be  a  decree  of 
distribution,  unless  there  is  an  administration  ? 

III.  The  bill  is  multifarious. 

The  bill  cannot  be  maintained,  for  the  reason  that  it  seeks 
to  follow  the  funds  of  hoo  administrations. 

November  3d,  1853,  Joseph  Brownlee  died  intestate  j  No- 
vember 23d,  1853,  Abigail,  his  widow,  administered;  Janu- 
ary 13th,  1862,  Abigail  died ;  July  23d,  1862,  David  Lock- 
wood  took  out  letters  on  the  estate  of  Joseph  Brownlee,  in 
New  York. 

The  effort  by  the  bill  is,  first,  to  charge  the  lands  which 
Abigail  purchased  in  New  Jersey  in  the  hands  of  the  heir- 
at-law  ;  and,  secondly,  to  compel  David  Lockwood  to  account. 
If  there  be  any  equity,  the  grounds  of  equity  are  different. 
One  equity  is  against  lands  descended.  Another  equity  is 
against  an  administrator,  to  account.  The  widow  would  be 
entitled  to  her  thirds.  The  decree  of  the  surrogate  in  New 
York,  in  the  settlement  of  the  administration  of  Abigail, 
would  be  wholly  different  from  that  in  the  case  of  David 
Lockwood.  Story's  Eq.  PL,  §§  271  to  278.  Under  this  bill, 
nobody  could  tell  how  to  direct  the  testimony. 

IV.  There  is  no  ground  whatever  for  the  injunction. 

The  lands  at  the  coiner  of  Wayne  and  Varick  streets  were 
purchased  by  Abigail  Brownlee,  of  Calvin  Leach,  and  a  deed 
made  to  her.  She  died  seized  of  this  property,  and  the  same 
descended  to  the  defendant,  Isabella  Lockwood,  her  sister 
and  heir-at-law.  The  complainant  has  no  legal  lien  what- 
ever against  these  lands. 
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Mr.  Gilchrist,  Attorney -General,  contra. 

It  is  proper  to  premise  that  this  bill  was  not  filed,  and  will 
not  be  attempted  to  be  sustained,  on  any  principle  inconsist- 
ent with  the  recent  cases  of  Moore  v.  Banta,  2  McCarter  97, 
and  Norrnand's  Adm'r  v.  Grognard,  2  C.  E.  Green  425.  If 
any  one  prayer  of  the  bill  claims  more  extensive  relief  than 
that  to  which  the  complainant  is  entitled,  as  cestui  que  trust, 
against  the  defendants,  as  trustees  of  real  estate,  it  is  because 
we  suppose  the  complainant  entitled  to  claim  the  benefit  of 
the  rule,  that  equity  will  not  do  justice  by  halves.  But  if 
we  rely  too  confidently  on  the  application  of  this  doctrine  to 
this  case,  and  the  court  can  yet  give  relief  to  the  complain- 
ant, as  cestui  que  trust,  against  the  defendants,  as  trustees  of 
real  estate,  then  the  demurrer  must  be  overruled,  as  too 
broad.  Can  the  court  give  the  relief  against  defendants,  as 
trustees  ? 

In  one  of  those  New  Jersey  cases,  just  above  mentioned, 
the  absolute  right  of  the  administrator  of  the  domicil  to  all 
the  assets,  wherever  situate ;  and  in  the  other,  the  absolute 
obligation  of  the  administrator  of  the  domicil  to  get  in  and 
give  security,  in  the  forum  of  the  domicil,  for  all  assets, 
wherever  situate,  was  attempted  to  be  maintained. 

Nor  will  it  be  necessary  to  impugn  the  authority  of 
Vaughn  v.  Northup,  15  Peters  1,  in  which  it  was  held  that 
the  next  of  kin  of  an  intestate,  domiciled  in  Kentucky,  could 
not  file  a  bill  for  account  against  a  Kentucky  administrator 
in  the  District  of  Columbia,  for  assets  received  in  the  Dis- 
trict; nor  any  of  those  numerous  cases  which  hold  that  an 
asset  collected  in  one  state,  under  its  authority,  will  not  be 
an  asset  in  another  state,  as  was  held  in  Fay  v.  Haven,  3 
Mete.  114;  Peck  v.  Mead,  2  Wend.  57]  ;  Orcuit  v.  Orms,  3 
Paige  465 ;  Harrison  v.  Sterry,  5  Oranch  289 ;  Smith  v. 
Bank,  5  Peters  523 ;  Vaughn  v.  Barrett,  5  Vt.  333 ;  Church- 
ill v.  Boyden,  17  Fi!.  319. 

Nor  will  it  be  necessary  to  contest  the  case  of  Ourrie  v. 
Bircham,  1  Bowl.  &  Ry.  35,  in  which  it  was  held  that  an 
India  administratrix,  who  remitted  deceased's  assets  to  Eng- 
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land  in  money,  retained  title  as  owner  by  virtue  of  her 
foreign  letters,  and  could  sue  for  them  as  owner ;  nor  the 
case  of  Preston  v.  Lord  Melville,  8  Clark  &  Finelley  1,  in 
which  it  was  held  that  the  administrator  of  the  doraicil 
could  not  call  the  property  out  of  the  hands  of  an  adminis- 
trator rei  sitce. 

None  of  the  questions  settled  in  these  cases,  arise  under 
this  bill.  This  bill  may  be  sustained,  and  all  of  the  above 
cases  stand.  The  cases  above  stated  aud  those  cited  by  the 
defendant,  it  may  be  admitted,  establish  these  points:  1, 
That  an  administrator  of  the  domicil  can  have  no  claim  for 
an  account  of  the  assets  of  the  same  intestate  disposed  of  by 
any  other  administrator,  under  authority  properly  obtained 
from  a  foreign  jurisdiction.  2.  That  the  next  of  kin  cannot 
call  to  account,  in  one  jurisdiction,  an  administrator  ap- 
pointed in  another.  And,  3.  That  to  ()!)tain  relief  in  equity 
against  a  foreign  administrator,  a  re|)resentative  of  the  in- 
testate, appointed  in  the  forum  when;  relief  is  sought,  is  a 
necessary  party.  The  case  in  hand,  though  it  is  a  bill  by 
next  of  kin,  complainant,  against  an  administrator,  defend- 
ant, is  not  within  the  first  or  second  point,  because  the  defend- 
ant, though  an  administrator  de  bonis  non,  is  also  a  husband 
of  an  heir  to  the  deceased  trustee  of  the  complainant. 

As  to  the  third  point,  no  case  is  stronger  than  Tyler  v. 
Bell,  2  Mylne  &  Oraig  89,  cited  in  Story's  Conflict  of  Laws, 
§  513.  It  is  a  case  not  unlike  the  present,  but  in  one  feature 
there  was  a  great  difference ;  there  was  no  allegation  in  the 
bill  (which  was  demurred  to,)  that  the  administrator  had 
converted  the  property  sought  to  be  reached.  Lord  Chan- 
cellor Cotteuham,  at  page  106,  says  :  "  The  bill  alleges  that 
Mr.  Tyler,  a  husband  of  an  administrator  abroad,  became  a 
trustee  for  the  plaintiff,  but  no  facts  are  stated  to  justify  this 
statement.  No  conversion  of  the  rupees  is  stated,  &c. ;  but 
the  whole  of  it  is  treated  as  i^art  of  the  estate  of  M.  M.  M." 
He  then  holds  that  an  administrator,  in  England,  of  M.  M. 
M.,  is  a  necessary  party  to  the  suit.  By  the  law  of  New 
Jersey,  as  laid   down   in  Banta  v.  Moore,  and   Normand's 
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AdmW  V.  Grognard,  an  administrator  here,  being  made  a 
party  would  not  add  to  the  jurisdiction  of  our  court.  In 
fact,  as  we  proceed  against  the  heir  of  the  deceased,  the  ad- 
ministrator is  no  more  a  necessary  party,  than  the  personal 
representative  in  foreclosure  cases  against  the  heir. 

Lord  Cottenham,  two  months  after  his  decision  in  Tyler  v. 
Bell,  was  required  to  consider  the  question  when  an  executor 
ceased  to  be  such,  and  became  trustee.  This  was  in  the  case 
of  Phillipo  V.  Munnings,  2  Mylne  &  Craig  314.  It  was  a 
bill  against  an  executor  of  an  executor,  to  obtain  the  pay- 
ment of  £400,  bequeatlied  to  the  first  executor,  to  pay  over 
to  a  legatee.  An  act  of  parliament  limited  suits  for  legacies 
to  a  certain  time.  It  was  said  this  was  a  suit  for  a  legacy. 
Lord  Cottenham  said :  "  A  man,"  [i.  e.  the  second  executor,) 
Avho,  "  being  in  possession  of  a  fund  which  he  knows  to  be 
not  his  own,  sees  proper  to  sell  it,  and  apply  the  produce  to 
his  own  use,  certainly  does  not  come  before  the  court  under 
circumstances  which  entitle  him  to  much  indulgence." 

He  then  declares  that  the  suit  was  not  for  a  legacy ; 
that  the  fund  had  ceased  to  bear  the  character  of  a  legacy ; 
that  tlie  suit  was  for  a  breach  of  trust,  the  second  executor 
having  sold  the  securities  in  which  the  first  executor  had  in- 
vested the  money,  and  re-invested  the  proceeds  in  his  own 
name ;  that  the  suit  must  be  considered,  not  as  a  suit  for 
a  legacy,  but  as  a  suit  to  compel  the  party  to  account  for  a 
breach  of  trust,  and  therefore  the  act  limiting  suits  for  lega- 
cies did  not  apply  to  the  suit.  Ibid.  311,  314,  315,  marginal 
pages. 

These  last  two  cases  show  the  effect  of  a  conversion  of  the 
fund,  or  of  an  investment  of  it  in  the  name  of  the  executor, 
as  an  individual,  upon  his  status. 

Vice  Chancellor  Wigram  recognizes  the  same  doctrine, 
that  the  fund  may  lose  its  character  of  a  fund  to  be  admin 
istered,  and  the  executor  his  character  of  executor,  in  Bond 
V.  Graham,  1  Hare  484  ;  though,  in  that  case,  he  thought 
neither  the  fund  nor  the  executor  had  lost  the  original  char- 
acter.    He  said  it  was  not  conclusive  that  the  fund  had  not 
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lost  its  character  of  an  unadraiiiistered  asset,  and  taken  upon 
itself  the  character  of  a  trust  fund,  merely  because  it  re- 
mained in  the  hands  of  the  executor,  though  he  said  that 
made  it  more  difficult  of  proof.  Bond  v.  Graham  is  the  first 
case  cited  in  Story's  Covflict  (f  Laws,  §  513,  for  the  general 
doctrine  that  a  foreigu  administrator  cannot  be  called  to 
account  out  of  his  jurisdiction. 

The  case  of  MoNamara  v.  Divyer,  in  7  Paige  240,  may 
have  been  properly  disregarded  as  an  authority,  by  Story, 
[Conflict  of  Laws,  §  513,  note,)  because  there  the  foreign 
administrator  had  simply  passed  through  New  York  with 
the  assets,  gone  to  New  Orleans,  and  there  misappropriated 
the  assets  for  which  he  was  sought  to  be  held  ac(;ouutable  in 
New  York. 

Brown  v.  Brown,  4  Edw.  C.  R.  346,  while  holding  that  the 
general  rule  is,  that  a  foreign  administrator  cannot  be  called 
to  account  by  the  next  of  kin,  admit^  there  are  cases  where 
the  court  will  lay  their  hands  on  an  administrator;  and 
one  of  them  is  stated  to  be  where  a  foreign  administrator 
brings  here  the  asset,  and  is  wrongfully  engaged  in  apply- 
ing it  to  his  own  use.  So,  the  court  say,  that  the  party 
must  "pursue  his  remedy  according  to  the  lex  fori  of  Rhode 
Island,  unless,  indeed,  he  could  show,  that  by  some  act  of 
the  defendants  in  removing  the  property  from  that  jurisdic- 
tion, any  remedy  which  he  might  undertake  to  pursue  there 
would  be  fruitless."     Ibid.  337. 

Would  not  any  remedy  we  might  take  in  New  York  to 
reach  the  New  Jersey  land,  and  the  profits  and  appreciation 
thereof — in  which  the  plaintiff's  father's  personal  assets  w'ere 
invested  by  the  foreign  administrator — be  fruitless;  all  the 
parties  residing  in  New  Jersey,  as  they  do? 

Courts  are  reluctant  to  attemjjt  to  enforce  liens  in  a 
foreign  territory.  27  Beav.  246.  Gulick  v.  Gulick,  33 
Barbour  92,  goes  as  far,  and  indeed  much  farther  than  the 
case  of  McNamara  v.  Dtvyer,  7  Paige.  So  also  does  Or- 
dronaux  v.  Helie,  3  Sandf.  C.  P..  518. 

The  doctrine  that  the  foreiy;n  executor  may  so  deal   with 
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the  fund  as  to  lose  the  benefit  of  his  foreign  character,  is  ap- 
proved by  Westlake.     International  Law,  p.  288,  note  d. 

Story,  [Confiict  of  Laws,  §  523,)  says:  "The  principle  is 
strict  that  a  foreign  administrator  cannot  do  any  act  as  ad- 
ministrator in  another  state;"  and  then  illustrates  it  by  ex- 
amples. Surely,  a  foreign  administrator  cannot  invest  the 
assets  of  his  intestate  in  real  estate  in  New  Jersey,  and  defy 
our  courts  to  reach  the  real  estate  as  such.  I  do  not  see  how 
an  administrator  appointed  here  could  claim  the  kmd  which 
had  been  purchased  by  the  foreign  asset;  it  is  only  the  next 
of  kin  that  can  make  such  a  claim. 

The  administrator  appointed  here  could  not  claim  land  as 
coming  under  his  authority,  though  purchased  by  the  foreign 
administrator  with  the  assets  of  the  foreign  intestate;  this 
is  the  case  of  an  infant,  which  is  always  peculiar.  1  Story's 
Eq.Jur.,  §  511. 

That  an  executor  or  administrator  may  be  trustee  in  such 
a  case  as  this,  there  can  be  no  doubt.  Shaver  v.  Shaver, 
Saxton  437.  The  bill  alleges  the  payment  of  all  debts  of 
complainant's  father;  that  there  is  a  right  to  relief  against 
the  land  purchased  with  the  assets  of  complainant's  father, 
or  to  a  lien  for  the  amount,  is  clear.  Hovenden  on  Frauds 
435,  442 ;  Steele  v.  Babcock,  1  Bill  527 ;  1  Story's  Eq.  Jur., 
§§581,  note,  593,  596,  322,  423. 

As  the  courts  of  this  state  have  undoubted  jurisdiction, 
upon  these  principles,  against  the  heir  of  the  foreign  admin- 
istratrix, inheriting  the  said  land  in  this  jurisdiction,  to 
have  it  declared  to  be  held  in  trust  for  the  next  of  kin ;  so  I 
think  there  are  sufficient  allegations  in  the  bill  to  hold  liable 
here,  the  husband  of  the  heir  who  happens  to  be  also  the 
administrator  de  bonis  non  appointed  in  a  foreign  jurisdic- 
tion, as  receiver  of  the  rents  of  this  same  real  estate,  the 
legal  title  to  which  descended  to  his  wife.  He  is  responsible 
for  them  as  trustee,  no  matter  what  his  foreign  ciiaracter 
may  be.  But  he  jointly,  with  the  original  administratrix, 
secreted  $1500  of  complainant's  father's  estate,  years  before 
he  was  administrator  de  bonis  non,  and  caused  it  to  be  de- 
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posited,  years  before  his  appointment,  in  the  name  of  a  third 
party,  and  finally  spent  it  on  this  very  real  estate. 

The  court  will  not  do  justice  by  halves.  This  administra- 
tor de  bonis  non  being  liable  to  account  as  a  trustee  for  his 
own  acts  last  stated,  should  account  for  everything.  Van 
Meter  v.  Jones,  2  Green's  C.  R.  520.  That  was  a  case  where 
a  party  was  required  to  account  in  every  capacity.  The  title 
of  the  complainant  as  one  of  the  next  of  kin  is  a  several 
right ;  it  is  not  a  joint  right  which  can  be  forced  by  two  of 
the  next  of  kin.  To  join  all  the  next  of  kin  would  make  a 
misjoinder ;  though  the  court  did  in  Burnham  v.  Dolling,  1 
C.  E.  Gh-een  310,  permit  a  conditional  consolidation  of  the 
suits,  but  provided  that  if  it  became  inconvenient,  they  should 
again  become  separate. 

It  seems  to  me  that  the  demurrer  is  not  well  taken.  If 
well  taken  in  any  part  (which  I  do  not  admit,)  it  is  too  broad ; 
as  there  is  a  large  field  for  the  jurisdiction  of  the  court,  irre- 
spective of  the  doctrine  of  equity  that  once  having  jurisdic- 
tion of  the  parties,  and  one  subject  matter,  it  will  not  turn 
the  party  round  and  send  him  to  law  for  a  part  of  the  relief 
to  which  he  is  fairly  entitled,  although  he  might  have  no 
right  to  go  into  equity  for  that  part  alone. 

Mr.  Scudder,  in  reply. 

The  complainant  insists  that  he  is  entitled  to  relief  against 
the  defendants,  as  trustees  of  real  estate. 

No  such  principle  can  be  invoked  until  after  the  account 
of  the  administration  shall  have  been  settled  in  the  proper 
tribunal,  and  it  shall  then  be  shown  that  the  administrator 
has  assets  in  his  hands  which  he  declines  to  pay  over  There 
must  be  a  residuum  ascertained  in  the  proper  tribunal.  Sha- 
ver v.  Shaver,  Saxton  438.  That  proper  tribunal  is  where 
the  account  should  be  rendered  according  to  law.  There  is 
no  surplus  charged  or  stated. 

No  case  can  be  found  where  an  heir  at-law,  who  comes 
into  possession  of  the  estate  of  his  ancestor  by  descent,  can 
be  declared  a  trustee,  upon  the  charge  that  his  ancestor  was 
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an  administrator  in  another  state,  and  did  not  properly  ad- 
minister the  assets  of  his  intestate,  and  with  such  assets 
bought  lands  which  descended  to  his  heir. 

Though  the  administratrix  may  he  dead,  her  bonds  stand. 
This  appears  by  the  evidence.  This  court  can  know  that 
the  testator  left  assets,  only  through  the  account  of,  the  ad- 
ministratrix. 

If  these  defendants  should  answer  this  bill,  and  render  an 
account  as  far  as  they  could,  of  the  two  administrations,  it 
would  not  prevent  proceedings  by  creditors  or  })arties  inter- 
ested, before  the  surrogate  in  the  city  of  New  York,  to  ob- 
tain an  account  there ;  and  it  would  not  save  the  bondsman 
of  Abigail  Brownlee  from  prosecution  there.  The  charge 
that  tliere  are  no  creditors  cannot  give  jurisdiction.  Shaver 
V.  Shaver,  Saxt.  438. 

It  has  been  said  to  be  a  general  rule,  that  the  law  never 
implies,  and  a  court  of  equity  never  presumes  a  trust,  except 
in  cases  of  absolute  necessity.  2  Story's  Eq.  Jur.,  §  1195  ; 
Cook  V.  Fountain,  3  Swanst.  585,  per  Lord  Nottingham. 

The  case  of  Tyler  v.  Bell,  2  Myl  &  C.  89,  supports  the 
demurrer.  It  holds,  that  to  a  bill  which  seeks  an  account  of 
the  assets  of  an  intestate,  who  died  in  India,  possessed  of 
a  personal  representative  there,  a  personal  representative  of 
the  estate  constituted  in  England,  is  a  necessary  party.  The 
merits  of  the  case  were  never  reached.  The  property  as 
charged  by  the  bill  was  personal  property.  It  was  not  a  case 
of  the  purchase  of  lands  which  had  descended  to  the  heir.-at- 
law. 

The  case  now  before  the  court,  is  one  in  which  the  com- 
plainant attempts  to  fasten  a  lien  on  land,  which  has  de- 
scended to  the  heir-at-law,  upon  the  assertion  that  the  ances- 
tor, or  person  from  whom  the  estate  descended,  was  the 
administratrix  in  another  jurisdiction,  and  converted  the  funds 
to  her  own  use. 

There  must  be  some  judgment  at  law,  some  decree  of  a 
surrogate,  or  other  competent  tribunal,  establishing  the  un- 
lawful conversion  of  the  fund,  before  a  court  of  equity  will 
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enforce  a  lien  on  land,  or  declare  the  owner  of  the  legal  title 
a  trustee. 

This  is  not  the  case  of  a  trustee  bound  to  invest  money  in 
land,  and  where  the  court  would  follow  the  trust  money  into 
land  purchased  by  the  trustee,  who  had  failed  to  declare  the 
trust  when  he  bought  the  land. 

The  administratrix  had,  as  is  said,  a  fund  in  the  state  of 
New  York.  She  was  authorized,  as  administratrix,  to  receive 
that  money  in  New  York.  She  gave  bonds  there,  that  she 
Avould  pay  the  creditors  of  the  intestate,  and  distribute  the 
surplus  among  the  next  of  kin. 

This  fund,  if  any,  can  only  be  got  at  through  some  admin- 
istrator, the  original  administratrix  being  dead. 

The  Chancellor. 

Joseph  Brownlee,  the  father  of  the  complainant,  died  at 
the  city  of  New  York,  where  he  resided,  November  3d,  1853, 
intestate.     Administration  of  his  estate,  all  of  which  was  in 
that  city,  was  granted  to  his  widow,  Abigail  Brownlee,  on  the 
23d  of  the  same  month.    She  took  possession  of  his  assets,  and 
converted  them  all  into  money,  except  a  leasehold  estate  in 
New  York,  of  which  she  collected  the  rents  until  her  death. 
In  1856,  she  purchased  a  lot  in  Jersey  City  with  the  money 
received,  as  administratrix,  from  the  assets  of  the  decedent, 
and  built  a  house  upon  it,  which  was  also  paid  for  out  of  the 
assets  of  the  decedent,  she  having  no  money  except  what 
she  derived  from  his  estate.     The  complainant  was  the  son 
of  the  decedent,  by  a  former  wife,  and  was  but  a  few  years 
old  at  the  death  of  his  father;  he  had  lived  with  and  served 
his  stepmother  until    he  was  nearly  grown,  and  afterwards 
gave  to  her  his  earnings  ji.ntil  he  was  almost  of  age,  and  was 
furnished  with  board  and  clothes  by  her,  for  which  his  ser- 
vices and  Avages  were  a  full  compensation;   he  left  her  in 
1860,  about  two  years  before  her  death.     She  paid  all  the 
debts  of  his  father,  but  never  rendered  any  account  of  her 
administration,  or  paid  to  the  complainant  any  part  of  the 
estate  of   his    father.      The  personal  estate  received  by  her 
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greatly  exceeded  the  debts  of  the  decedent,  and  was  ex- 
pended in  purchasing  the  lot  in  Jersey  City,  and  building 
the  house  upon  it.  After  purchasing  tliis  lot,  she  removed 
to  Jersey  City,  and  resided  there  until  her  death.  She  died 
on  the  30th  of  January,  1862,  intestate,  leaving  her  sister, 
the  defendant  Isabella  Lockwood,  her  only  heir-at-law.  In 
July,  1862,  administration  de  bonis  non  of  the  estate  of 
Joseph  Brownlee  was  granted  by  the  surrogate  of  New 
York  to  the  defendant,  David  Lockwood,  who  resides  in 
Jersey  City,  and  who"  lias  since  collected  the  rents  of  the 
leasehold  property  in  New  York;  and  he  and  his  wife  have, 
since  the  death  of  Abigail  Brownlee,  been  in  possession  of  the 
house  and  lot  in  Jersey  City,  and  have  received  the  rents.  The 
complainant  was  the  only  issue  of  Joseph  Brownlee,  except 
one  daughter,  a  twin  sister  of  complainant,  who  has  not  been 
heard  of  by  him  for  many  years,  and  who  is  not  known  by 
him  to  be  living.  The  complainant  has  no  recollection  of  her ; 
she  was  separated  from  the  family,  at  an  early  age,  and  was 
adopted  by  a  relative,  with  whom  she  afterwards  lived.  Her 
residence  was  in  England. 

The  bill  prays  that  the  house  and  lot  in  Jersey  City  may 
be  decreed  to  be  held  in  trust  for  the  complainant,  as  pur- 
chased with  the  residue  of  the  estate  of  his  father,  which 
belonged  to  him,  wholly,  or  in  part,  as  next  of  kin ;  and  that 
the  defendants  may  account  for  the  assets  of  Joseph  Brown- 
lee, received  by  Abigail  Brownlee,  as  his  administratrix  ;  and 
that  Lockwood  may  account  for  such  assets  as  he  has 
received.  It  does  not  appear  that  any  one  administered  upon 
the  personal  estate  of  Abigail  Brownlee,  eitiier  here  or  in 
New  York.  These  are  the  facts  as  stated  in  the  bill,  and 
for  this  argument,  are  to  be  taken  as  true. 

An  administrator  of  an  intestate  who  resided  out  of  this 
state,  by  letters  granted  in  the  place  of  his  domicil  for  assets 
situate  iutthat  jurisdiction,  cannot  be  called  to  account  in 
the  courts  of  this  state.  This  position  is  settled  by  numer- 
ous cases,  and  is  not  disputed  by  the  counsel  of  the  com- 
plainant.    So   far,   then,  as  the  complainant  calls  upon  the 
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<lefendants  to  account  for  the  assets  received  by  Abigail 
Brownlee,  in  her  life,  and  upon  David  Lockwood  to  account 
for  those  received  under  his  administration,  he  can  have  no 
relief  in  this  court.  The  sureties  of  Abigail  may  be  sued  in 
New  York,  on  her  administration  bond,  if  their  liability  is 
not  barred  by  a  statute  of  limitation  ;  but  whether  they 
would  be  liable  to  the  next  of  kin  for  distributive  shares,  if 
not  decreed  by  the  proper  court,  depends  upon  the  provisions 
of  the  laws  of  New  York,  which  are  not  shown  in  this  cause. 
She  rendered  no  account  in  New  York,  and  as  she  has  no 
personal  representative  there,  or  elsewhere,  so  far  as  appears 
in  this  cause,  it  may  be  impossible  to  procure  an  account  in 
the  proper  court.  But  this,  if  shown  to  be  the  situation  of 
the  case,  would  not  give  to  the  courts  of  tliis  state  the  right 
to  call  her  personal  representative,  and  much  less  lier  heir- 
at-law,  to  account  hi  re  for  the  administration  of  the  estate. 

The  defendant,  David  Lockwood,  can  be  made  to  account 
in  the  proper  courts  of  New  York,  and  of  course  is  clearly 
within  the  rule,  and  cannot  be  called  to  account  here. 

If  such  accounting  was  the  only  relief  sought,  the  demur- 
rer would  be  sustained ;  but  the  bill  alleges  that  Abigail 
Brownlee  purchased  the  lot  in  Jersey  City  with  the  assets  of 
the  estate  in  her  hands,  after  the  payment  of  the  debts  of 
her  intestate.  This  was  the  surplus  of  his  estate,  and  by 
law  belonged  to  his  next  of  kin,  of  whom  the  complainant 
was  one,  and  it  was  held  by  her  in  trust  for  them.  It  was 
not  the  less  held  in  trust  because  she  had  not  yet  accounted, 
or  because  no  decree  of  distribution  was  made ;  the  next  of 
kin  might  not  until  then  have  been  entitled  to  maintain  a 
suit  for  it,  or  compel  her  to  pay  it  over ;  but  it  was  held  by 
her  in  trust,  like  all  money  held  by  trustees,  which  is  not 
payable  to  the  cestui  que  trust  until  a  certain  time,  or  until 
a  contingency  which  has  not  yet  happened,  and  as  such  it  is 
^subject  to  the  law  of  trusts.  One  principle  of  this  law  is, 
that  if  the  trustee  convert  the  money  to  his  own  use,  and 
purchase  property  with  it  in  his  own  name,  such  property  is 
held  in  trust  at  the  election  of  the  cestui  que  trust,  wlio  is 
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entitled  to  take  the  property  if  it  lias  increased  in  value,  or 
to  call  for  an  account  of  the  trust  money  so  misapplied.  If 
it  be  true,  as  alleged  in  the  bill,  that  this  property  was  pur- 
chased with  the  assets  of  the  decedent,  she  held  it  as  trustee 
for  the  next  of  kin ;  and  the  defendant,  Isabella  Lockwood, 
to  whom  it  descended,  holds  it  in  like  trust.  To  ascertain 
the  fact  whether  this  property  was  purchased  with  money  of 
the  estate  of  Joseph  Brownlee,  it  may  be  necessary  to  inves- 
tigate the  accounts  of  his  administratrix.  But  this  is  not 
calling  her  to  account  here,  in  the  sense  of  the  term  in  which 
such  account  cannot  be  called  for  in  another  jurisdiction 
than  that  where  administration  was  granted.  The  account- 
ing in  this  case  is  not  for  the  purpose  of  settling  the  account, 
or  making  a  decree  of  distribution,  for  which  this  court  has 
no  jurisdiction,  but  for  the  purpose  of  ascertaining  whether 
real  property,  in  this  state,  over  which  this  court  has  juris- 
diction, and  exclusive  jurisdiction,  so  far  as  the  title  is  con- 
cerned, is  held  in  trust  by  one  resident  of  this  state  for 
another  resident. 

There  is  no  one  before  this  court,  who  can  be  called  to 
account  for  the  administration  of  Abigail  Brownlee,  if  the 
court  had  jurisdiction  of  the  subject  matter.  She  has  no 
administrator,  and  the  administrator  de  bonis  non  of  her 
husband  is  only  responsible  for  such  unadministered  assets 
as  he  has  received,  and  can  in  no  way  be  called  upon  to  ac- 
count for  the  mal-ad ministration  of  his  predeisessor.  And 
the  weight  of  authority  on  the  subject  seems  to  hold  that 
he  could  not  call  on  the  representative  of  the  former  admin- 
istrator for  the  proceeds  of  property  converted  into  money 
in  her  hands  at  her  death,  but  only  for  assets  existing  in 
specie.  Toller  on  Executors  450,  note ;  2  Williams  on  Ex^rs 
865,  note. 

The  order  made  in  the  Ecclesiastical  Court,  In  the  goods  of 
Hall,  1  Haggard  139,  would  seem  to  have  an  aspect  to  the 
contrary.  But  in  that  case  the  suit  in  the  court  of  law  was 
in  the  name  of  the  Ordinary,  and  was  for  the  benefit  of  the 
next  of  kin  and  creditors,  and  although  it  is  stated  that  it 
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was  brought  by  the  administrator  de  bonis  non,  yet  it  clearly 
was  not  a  suit  by  him,  and  does  not  establish  the  position 
that  he  could  sustain  a  suit  in  his  own  name,  or  that  the 
assets  when  recovered  would  be  paid  to  him. 

David  Lockwood,  as  administrator,  is  not  a  party  to  this 
suit,  nor  is  it  necessary  or  proper  that  lie  should  be  a  party, 
as  such. 

As  the  suit  cannot  be  sustained  for  an  account,  either 
against  the  present  administrator  in  New  York,  or  for  the 
administration  of  the  first  administrator,  the  ground  of  mul- 
tifariousness urged  on  the  argument,  disappears  under  the 
ruling  in  Emans  v.  Emans,  1  MeCarter'  114,  and  in  Varick 
V.  Smith,  5  Paige  160,  followed  and  approved  in  the  deci- 
sion in  Durling  v.  Hammar*  made  at  this  Term.  To  make 
multifariousness  or  misjoinder,  there  must  be  a  combination 
of  several  distinct  matters,  on  wliich  relief  could  be  granted 
in  equity,  if  separate. 

As  the  demurrer  is  to  tl\e  whole  bill,  and  is  too  broad  to 
be  sustained,  it  must  be  overruled,  as  was  the  result  in  Banta 
v.  Moore,  2  McCarter  97. 


Thorne  vs.  Mosher. 


1.  When  any  matter  of  proceeding  or  practice  is  required  by  statute  or 
rule  of  court  to  be  within  a  certain  number  of  days,  the  first  day,  or  ter- 
minits  a  quo,  is  excluded. 

2.  The  doctrine  to  be  deduced  from  conflicting  cases,  in  cases  of  forfeit- 
ure, is  that  the  day  of  the  event  after  which,  in  a  specified  number  of  days, 
the  forfeiture  occurs,  will  be  excluded.  In  applying  this  doctrine  to  a 
quasi  forfeiture  (as  where  a  mortgagor  fails  to  pay  interest  on  a  day  speci- 
fied,) a  court  of  equity  should  lean  against  the  construction  which  favors 
forfeiture. 

3.  A  mere  offer  to  pay  money,  though  the  party  actually  has  the  money 
in  a  purse  in  her  hand,  and  is  in  the  act  of  taking  it  out,  is  not  a  tender, 
but  a  refusal  to  accept  is  a  sufficient  excuse  for  not  making  the  actual 
tender. 

*v.  220. 
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4.  A  party  is  not  allowed  to  take  advantage  of  an  act  done,  or  the 
omission  to  do  it,  where  such  act  or  omission  was  designedly  caused  by 
himself. 


This  cause  was  heard  upon  bill,  answer,  and  proofs.  The 
bill  was  filed  to  foreclose  a  mortgage  dated  March  1st,  1868^ 
given  to  secure  the  payment  of  $1200  in  three  years,  with 
interest  payable  on  the  first  days  of  March  and  September 
in  each  year,  and  a  proviso  that  if  tiie  interest  should  not  be 
paid  within  fifteen  days  after  the  same  should  become  due, 
the  whole  principal  should  be  due.  The  interest  due  on  the 
1st  of  September,  1868,  was  not  paid,  but  just  after  sunset 
on  the  16th,  Mrs.  Mosher  went  to  Thome's  house,  and 
offered  to  pay  Mrs.  Thorne  $42,  the  interest  thereon  ;  she 
refused  to  receive  the  interest,  on  the  ground  that  it  was 
after  the  time,  that  the  principal  was  due  ;  and  she  insisted 
on  payment  of  the  whole.  The  defendant  had  the  amount 
offered  in  her  purse  in  her  hand,  which  she  held  out  in  sight 
of  the  complainant,  who  saw  the  purse,  but  not  the  bills. 
The  defendant  had  opened  the  purse,  and  was  in  the  act 
of  taking  out  the  bills,  but  stopped  on  account  of  the  refusal 
of  the  complainant  to  receive  the  interest. 

Mr.  Berry,  for  complainants,  insisted  that  this  offer  being 
on  the  16th  day,  was  too  late ;  that  the  time  expired  with 
the  15th.  Rex  w.  Adder  ley.  Doug.  463;  Clayton's  Case,  5 
Rep.  1  ;  Glassmgton  v.  Rawlins,  3  East  407. 

He  further  insisted  that  what  wa'^  done  did  not  amount  ta 
a  tender.  The  money  was  never  offered  to  the  complainant. 
That  an  offer  of  money,  or  its  equivalent,  is  necessary  ta 
constitute  a  tender. 

Mr.  W.  B.  Williams,  for  defendants. 

This  suit  is  brought  to  compel  the  payment  of  the  princi- 
pal sum  secured  by  bond,  and  a  mortgage  on  the  real  prop- 
erty described  in  the  bill,  which  mortgage,  by  its  terms,  will 
not  be  due   until  March    1st,  1870.     The    interest  on    said 
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principal  sum  was  made  payable  semi-annually,  and  was  due 
on  the  first  day  of  Marcli  and  September,  in  each  year. 

The  bond  and  mortgage  also  contain  the  following  interest 
clause :  It  is  hereby  expressly  agreed,  that  should  any  de- 
fault be  made  in  the  payment  of  the  said  interest,  or  any 
part  thereof,  on  any  day  whereon  the  same  is  made  payable, 
as  above  expressed,  and  should  the  same  remain  unpaid  and 
in  arrear  for  the  space  of  fifteen  days,  then  and  thenceforth 
the  aforesaid  principal  sum  of  twelve  hundred  dollars,  &c., 
sliall,  at  the  option  of  the  said  party  of  the  second  part,  be- 
come due,  &c. 

On  the  1st  day  of  September,  1868,  the  sum  of  S42  inter- 
est became  due  on  said  bond  and  mortgage,  and  the  bill  herein 
alleges  that  the  same  remained  unpaid  for  more  than  fifteen 
days  after  it  became  due,  and,  in  consequence  thereof,  the 
complainants  had  a  right  to  elect,  and  have  elected,  that  the 
whole  principal  sum  should  become  due. 

On  the  16th  day  of  September,  1868,  at  about  six  o'clock 
p.  M.,  the  defendant,  Ellen  Mosher,  went  to  the  house  of  the 
complainants  for  the  purpose  of  paying  said  interest,  which 
became  due  on  the  first  day  of  the  same  month,  and  was  at 
that  time  able  and  ready  to  pay,  and  offered  to  pay  the  same 
to  the  complainants. 

The  complainants  then  and  there  positively  refused  to  re- 
ceive said  interest. 

The  defendants  have,  at  all  times  since  said  16th  of  Sep- 
tember, been  ready  and  willing  to  pay  said  interest  to  com- 
plainants. By  their  answer  they  offered  to  pay  said  interest, 
and  brought  and  paid  the  same  into  court  at  the  time  of 
filing  their  answer.  The  defendants  have  paid,  and  com- 
plainants received  the  interest  which  has  become  due  on  said 
mortgage  since  the  commencement  of  this  suit. 

The  suit  of  complainants  rests  on  the  allegation  that  $42 
interest  was  due  on  the  1st  day  of  September,  1868  ;  that  the 
same  was  not  paid,  but  remained  due  and  unpaid  for  more 
than  fifteen  days  after  it  became  due. 

The  allegations  of  the  bill  are  not  sufficient. 
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1.  It  was  necessary  to  allege  and  prove  that  default  had 
been  made  in  the  })aymeiit  of  said  interest  on  the  day  whereon 
the  same  was  made  payable,  and  that  the  same  had  remained 
unpaid  and  in  arrear  for  the  space  of  fifteen  days.  (See  in- 
terest clause  in  bond  and  mortgage.) 

2.  The  bill  alleges  that  the  interest  was  due  on  the  1st  day 
of  September,  1868.  It  was  due  the  Avhole  of  that  day,  and 
default  in  payment  thereof  had  not  been  made  until  the  whole 
of  that  day  had  passed. 

The  complainants  had  no  right  of  election — 1,  until  default 
had  been  made ;  2,  until  said  interest  had  remained  unpaid 
and  in  arrear  for  the  space  of  fifteen  days  thereafter,  that  is, 
after  default ;  for  the  interest  could  not  be  in  arrear  on  the 
day  on  which  it  was  due. 

The  complainants,  therefore,  had  no  right  of  election  that 
the  principal  sum  should  become  due  until  the  16th  of  Sep- 
tember had  fully  passed.  But  on  the  16th  the  defendants 
offered  and  sought  to  pay  said  interest,  and  the  complainants 
positively  refused  to  receive  it. 

3.  The  offer  was  a  sufficient  tender ;  the  defendant,  Ellen 
Mosher,  having  the  money  in  her  hand,  though  in  her  porte 
monnaie,  which  was  exhibited  to  complainants.  Bakeman  v. 
Pooler,  15  Wend.  637,  and  authorities  there  cited. 

But  whether  it  was  strictly  a  legal  tender  or  not,  the  bo7ia 
fide  offer  to  pay,  coupled  with  ability,  was  sufficient,  for  the 
complainant's  refusal  to  receive  the  money  was  a  waiver  of 
tender.  Noyes  v.  Clarh,  7  Paige  179;  Stone  v.  Sprague,  20 
Barb.  509  ;  Bellinger  v.  Kitts,  6  Barb.  273. 

This  is  on  the  principle  that  no  man  is  bound  to  perform  a 
nugatory  act.     Broom's  Legal  Maxims,  p.  1 92. 

4.  The  plain  and  natural  import  of  the  words  of  that 
clause  of  the  bond  and  mortgage  on  "which  complainants  rely, 
is  that  the  mortgagors  were  to  have  fifteen  days  after  the  day 
on  which  the  interest  became  due,  before  the  penalty  could  be 
claimed.     Defendants  so  understood  it. 

5.  But  if  the  intent  of  the  contract  were  doubtful,  and  a 
construction  is  to  be  put  upon  its  words,  the  day  on  which 
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the  interest  became  due  must,  according  to  the  weight  of 
authority,  be  excluded  in  the  computation  of  time. 

The  rule  is,  that  in  the  computation  of  time  from  a  date, 
or  the  day  of  a  date,  or  from  an  event  hapi)ening,  the  day  of 
the  date  or  of  the  event  is  to  be  excluded.  Ex  parte  Dean, 
2  Cow.  605  ;  Snyder'  v.  Warren,  Ibid.  518  ;  4  New  Hamp. 
R.  267 ;  5  New  Hamp.  R.  462  ;  9  New  Hamp.  R.  304 ;  6 
Paige  147. 

The  most  that  can  be  said  in  favor  of  complainants'  con- 
struction of  the  default  clause  of  the  bond  and  mortgage  is, 
that  the  rule  of  computation  of  time,  in  such  cases,  is  an  open 
one,  to  be  decided,  in  each  case,  according  to  the  words  of  the 
<'ontract,  the  context,  and  the  circumstances  and  nature  of  the 
case.  Ex  par'te  Dean,  2  Cow.  605;  Preshrey  v.  Williams,  15 
llass.  193;  and  the  English  case,  Lester  v.  Garland,  15  Ves., 
p.  248. 

6.  The  courts  do  not  favor  penalties,  and  will  not  unneces- 
sarily so  construe  the  language  of  the  contract  as  to  make  a 
technical  case  and  create  a  penalty. 

The  complainants  show  no  equity ;  they  have  suffered  no 
ilamage,  except  by  their  own  act,  and  are  not  entitled  to 
favor. 

The  only  intent  of  the  penal  clause  is  to  secure  the  pay- 
ment of  the  interest ;  that  being  done,  equity  will  not  enforce 
a  technical  penalty,  certainly  not  in  a  doubtful  case,  2  Story's 
Eq.  Jur.,  p.  528. 

7.  The  receiving  of  interest  due  since  the  commencement 
of  this  suit  was  a  waiver  of  the  alleged  default.  Dumpor's 
Case,  1  Smith's  Lead.  Cas.  [15]  ;  Taylor's  Landlord,  and  Ten- 
ant 361,  §  497. 

The  bill  should  be  dismissed,  with  costs. 

The  Chancellor. 

The  first  question  is,  whether  the  offer  was  made  in  time. 
And  that  depends  upon  the  question  whether  the  first  day, 
and  the  day  on  which  the  interest  became  due,  shall  both  be 
computed  as  part  of  the  fifteen  days.     The  natural  and  usual 
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meaning  of  the  words  would  reject  the  first  day.  No  one 
would  consider  that  any  act  to  be  done  in  one  day  after  a 
stated  event,  should  be  done  on  the  same  day,  but  on  the  day 
after.  The  law  disregards  fractions  of  a  day,  and  if  the  day 
begins  and  ends  at  twelve  at  midnight,  any  act  done  within 
the  twenty-four  hours  succeeding  midnight,  is  done  on  tlie 
next  day,  although  done  in  one  hour  after  an  act  referred  to 
in  the  preceding  twenty-four  iiours. 

But  the  decided  cases,  botii  in  England  and  this  countrv, 
differ  very  much  as  to  the  rule  in  such  case.  Most  of  the  law 
courts  in  this  country,  including  the  Supreme  Court  of  this 
state,  have  settled  that  when  any  matter  of  proceeding  or  prac- 
tice is  required  by  statute  or  rule  of  court  to  be  within  a  cer- 
tain number  of  days,  the  first  day,  or  terminus  a  quo,  is 
excluded.  And  I  find  no  case  among  the  number  of  contra- 
dicting cases  whicii  I  have  examined,  that  holds,  in  case  of 
forfeiture,  that  the  day  of  the  event  after  which,  in  a  specified 
number  of  days,  the  forfeiture  occurs,  will  be  included.  And 
in  applying  the  doctrine  to  be  deduced  from  conflicting  cases 
to  a  quasi  forfeiture,  as  this  is,  a  court  of  equity  should  lean 
against  the  construction  which  favors  forfeiture.  I  am  of 
opinion  that  the  offer  was  made  in  time. 

This  offer  was  neither  payment  nor  tender,  but  the  refusal 
was  an  excuse  for  not  making  tlie  tender.  In  this  case,  the 
money  was  in  the  defendant's  hands  at  the  making  of  the 
offer,  and  could  have  been  seen  by  the  complainant,  but  was 
not.  It  would  have  been  taken  entirely  out  of  the  purse  and 
offered  to  her,  had  she  not  positively  refused  to  take  it.  This 
is  a  sufficient  excuse  for  not  making  the  actual  tender.  A 
party  is  not  allowed  to  take  advantage  of  an  act  done,  or  the 
omission  to  do  it,  where  such  act  or  omission  was  designedly 
caused  by  himself. 

In  this  case,  it  would  be  most  inequitable  to  hold  that  the 
principal  of  this  bond  is  due,  when  the  offer  of  payment  was 
deliberately  refused,  and  that  refusal  prevented  the  defendant 
from  proceeding  further.  No  woman,  of  good  common  sense, 
would   think  it  necessary  to  go  through  the  form  of  stretch- 
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ing  out  a  roll  of  bills  to  another,  who  had  just  announced  her 
determination  not  to  receive  them.  This  offer  must  be  con- 
sidered as  equivalent  to  a  tender  to  prevent  the  principal  of 
this  mortgage  from  becoming  due. 


Coddington  vs.  Coddington.* 

1.  The  residence  required  by  the  statute  concerning  divorces,  to  give  the 
court  jurisdiction,  means  fixed  domicii,  or  permanent  home. 

2.  The  requirement  of  the  statute  that  a  party  shall  be  an  inhabitant  or 
resident  of  the  state  at  the  time  of  the  desertion,  refers  to  the  whole  period 
of  three  years,  during  which  the  desertion  must  have  continued,  and  not 
to  the  mere  commencement  or  act  of  desertion. 


The  bill  in  this  suit  was  for  a  divorce  a  vinculo  for  deser- 
tion.    The  defendant  being  out  of   the  state,  was  actually 
served  with  a  notice  to  appear  and  defend  the  suit,  as  pro- 
vided for  by  law  and  the  rules  of  the  court.     She  did   not 
appear,  and  the  cause  was  brought  on  upon  ex  parte  proofs, 
taken  for  that  purpose,  and  the  report  of  J.  Dixon,  esq.,  the 
special  master  to  whom  the  same  was  referred.     The  master 
reported  that  the  case  was  not  within  the  jurisdiction  of  this 
court,  and  that  the  divorce  should   not   be  granted.      The 
parties  were   married  in  the  city  of  New  York,  where  they 
resided  for  nearly  four  years  after  their  marriage,  and  until 
the  spring  of  1858.     At  that  time,  the  complainant,  with  his 
wife,  left  the   city  of  New  York,  and  removed  to  Bergen 
Point,  in  this  state,  with  the  intention  of  residing  there.    On 
the  27th  of  July,  in  that  year,  the  defendant  deserted  her 
husband,  and   has  never  since  lived  with   him.     The  com- 
plainant resided  at  Bergen  Point  for  a  month  or  two  after 
his  wife  left  him,  and  then  returned  to  the  city  of  New  York, 
where  he  was,  and  has  continued  to  be,  engaged  in  practicing 
law.     He  has  continued  to  reside  in  New  York  ever  since, 

*  Cited  in  Meldowney  v.  Meldowney,  12  C.  E.  Gi:  329. 
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except  for  six  clays,  at  the  time  when  this  suit  was  being  com- 
menced, when  he  went  to  Jersey  City  and  occupied  a  room 
at  I'aylor's  Hotel,  taken  by  the  day,  and  from  which  he  re- 
turned to  his  mother's  house  in  New  York,  where  he  resided 
at  the  time  he  left  for  Jersey  City.  The  case  was  submitted 
on  written  briefs. 

3Ir.  J.  B,  Vredenhurgh,  for  complainant. 

Mr.  I.  W.  Scudder,  for  defendant. 

The  Chancelt.or. 

In  this  case,  neither  of  the  parties  resided  in  this  state 
for  more  than  two  months  after  the  desertion  commenced. 
Neither  of  them  is  now,  or  was  at  the  beginning  of  this  suit, 
an  inhabitant  or  resident  of  this  state,  in  such  manner  that 
the  matter  in  controversy,  the  marriage  relation  between 
them,  had  any  existence  in  this  state,  so  as  to  be  subject  to 
its  laws,  or  the  jurisdiction  of  its  courts.  Proceedings  with 
regard  to  the  validity,  or  dissolution  of  marriage,  are,  as  was 
held  in  the  celebrated  case  of  the  Duchess  of  Kingston,  pro- 
ceedings in  rem.  They  actually  operate  upon  the  matter  ; 
they  affirm,  constitute,  or  dissolve  the  marriage  relation. 
By  the  well  settled  principles  of  the  jus  gentium,  or  rules 
acknowledged  by  the  codes  of  all  civilized  nations,  and  given 
effect  by  comity  of  law,  when  not  controlled  by  positive 
enactments,  the  positive  and  relative  status  of  every  person 
is  regulated  by  the  law  of  domicil.  The  residence  of  these 
parties  being  in  the  state  of  New  York,  neither  party,  by 
stepping  over  to  this  state  with  his  trunk,  and  taking  lodg- 
ings for  a  few  weeks,  can  give  to  this  court  jurisdiction  of 
the  matter.  Even  if  the  requirements  of  the  statute  of  this 
state  were  strictly  complied  with,  the  decree  of  divorce 
Avould  be  a  nullity ;  and  in  the  state  of  New  York,  the  mar- 
riage relation  would  still  exist.  To  give  jurisdiction  over 
the   subject    matter,    the   complainant    must    have   actually 
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changed  his  residence  or  domicil  in  the  sense  in  which  the 
Supreme  Court  in  the  case  of  Cadwalader  v.  Howell,  S 
Harr  138,  put  upon  residence  and  domicil;  or  both  parties 
between  whom  the  relation  exists,  must  be  within  the  juris- 
diction of  the  court  which  attempts  to  dissolve  it. 

But  I  think  it  clear  that  the  case  is  not  within  the  provi- 
sions of   the  statute  which  regulates  the  jurisdiction  of  this 
court  in  cases  of  divorce.     The  first  clause  of  the  first  sec- 
tion of  the  statute,  requires  that  the  parties,  or  one  of  them, 
"  shall  be  inhabitants  of  the  state  at  the  time  of  the  deser- 
tion complained  of;"  and  the  last  clause  requires  that  one  of 
them  "shall  have  been  a  resident  of  the  state  for  the  term 
of  five  (now  three)  years,  during  which  such  desertion  shall 
have   continued."      I  shall    not  consider   now   whether  the 
word  "inhabitant"  in  the  first  clause,  ought  not  to  have  a 
much  more  restricted  sense  than  the  word  "resident"  in  the 
last  clause,  to  make  the  two  consistent,  for  the  view  I  take 
of  the  case  renders  that  necessary ;    both  require  one  party 
to  be  an  inhabitant  or  resident  at  the  time  of  the  desertion 
complained  of.     The  desertion  complained  of,  and  the  only 
desertion  for  which  a  divorce  is  authorized,  is  a  willful,  con- 
tinued, and  obstinate  desertion  for  the  space  of  three  years; 
the  three  years  or  the  time,  is  as  much  a  part  of  the  deser- 
tion or  injury  as  that  it  shall  be  willful,  or  obstinate,  or  con- 
tinued; and'the  words  at  the  time,  refer  to  every  part  of  that 
desertion.     This,  in  my  view,  would  be  the  proper  and  legal 
construction  of  the  first  clause  standing  alone,  and  the  pro- 
visions of  the  last  clause  require  that  construction  to  give 
consistency  to  the  whole  section  taken  together.     It  shows 
that  the  meaning  of  the  legislature,  in  requiring  the  party 
to  be  an  inhabitant  at  the  time  of  the  desertion  complained 
of,  was  for  the  whole  time  and  not  at  the  commencement  or 
the  act  of  desertion.     Desertion  itself  is  no  cause  of  divorce, 
but  only  its  willful  continuance  for  three  years. 

This  construction  was  given  to  this  act  in  Yates  v.  Yates, 
2  Beas.  280,  and  in  Brown  v.  Broicn,  1  3fcCarter  78.  And 
it  is  well  understood  that  the  last  case  was  reversed  in  the 
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Court  of  Appeals,  on  the  ground  that  the  Chancellor  held, 
that  notwithstanding  the  act  of  1857,  a  residence  of  five 
years  during  the  desertion  was  still  required ;  the  com- 
plainant had  resided  in  the  state  more  than  three  years 
during  the  desertion ;  and  also  because  the  Chancellor  held 
that  a  residence  resumed  in  this  state,  seemingly  for  the 
purpose  of  bringing  a  suit,  although  there  was  an  actual 
change  of  residence,  was  not  sufficient  under  the  require- 
ments of  the  act. 


Conover  vs.  Wardell  and  others.* 

1.  A  suit  may  be  maintained  to  compel  the  performance  of  a  contract 
performed  only  in  part,  and  a  party  will  not  be  precluded  by  his  accept- 
ance of  a  deed  in  performance  of  the  contract,  when  such  acceptance  was 
under  a  mistake  as  to  the  contents  or  effect  of  the  deed. 

2.  If  parties,  by  writings  executed  at  the  time,  settle  and  fix  what  is 
meant  by  a  name  used  in  the'r  dealings,  the  meaning  fixed  will  be  taken 
in  preference  to  any  other. 

3.  Where,  under  a  contract  for  the  conveyance  of  land,  the  vendee  got  the 
precise  land  he  bargained  for  by  the  very  lines  pointed  out  to  him,  and  by 
the  precise  lines  designated  in  the  written  contract,  this  court  will  not,  in 
a  suit  for  specific  performance,  compel  a  conveyance  of  additional  land, 
because  a  general  expression  "homestead  farm,"  used  in  thi  written  con- 
tract as  synonymous  with  the  description  in  the  deed,  may  be  construed 
to  mean  more  by  certain  artificial  rules  of  legal  construction,  but  will 
leave  the  complainant  to  his  remedy  at  law. 

This  cause  was  brought  before  the  court  for  final  hearing, 
upon  the  pleadings  and  proofs. 

Ml'.  W.  H.  Vredenburgh,  and  Mr.  J.  Parker,  for  com- 
plainant. 

Mr.  R.  Allen  and  Mr.  B.  Williamson,  for  defendants. 

*  Cited  in  Plummer  v.  Keppler,  11  C.  E.  Gr.  482. 
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The  Chancellor. 

Henry  Wardell  died  in  1852,  intestate,  seized  of  a  farm 
near  Long  Branch,  in  Monmouth  county,  on  which  he  re- 
sided at  his  death,  containing  several  hundred  acres  of  laud. 
He  had,  in  his  lifetime,  conveyed  several  lots  cut  off  from 
the  south  part  of  this  tract.  Administration  of  his  personal 
estate  was  granted  to  the  defendant,  Elizabeth  Wardell,  his 
widow,  and  one  Jordan  Wool  ley,  who,  by  order  of  the  Or- 
phans Court,  sold  a  tract  of  about  fifty  acres  of  the  north 
part,  now  known  as  the  Ocean  House  property,  to  Henry  E. 
Riell;  and  she,  with  the  children  and  heirs  of  Henry  Wardell, 
had  conveyed  a  tract  from  the  southeasterly  part  to  the 
Long  Branch  and  Sea  Shore  Railroad  Company.  Henry 
Wardell  left  six'  children,  who  were  his  only  heirs-at-law, 
one  of  whom,  Henry  H.  Wardell,  in  1855,  conveyed  his 
share  in  the  real  estate  of  his  father  to  Elizabeth  Wardell, 
his  mother.  The  widow  had  removed  from  the  farm  into 
the  village  of  Long  Branch  before  1855,  and  one  of  her  sons, 
Edward  Wardell,  was  living  in  the  mansion-house,  and  had 
possession  of  the  farm. 

The  first  course  in  the  deed  is  along  a  fence  and  ditch 
which  have  been  there  for  fifteen  years  or  more,  and  the  land 
south  of  it  was  offered  for  sale  by  the  administrators  a  few 
years  after  Henry  Wardell's  death.  Part  of  it  had  been 
sold  by  the  defendants  before  1868,  by  parol  agreement,  to 
the  owners  of  the  adjoining  lands,  who  had  taken  possession 
of  these  parts,  although  the  agreements  were  never  carried 
out.  In  June,  1865,  the  widow  and  heirs  of  Henry  Wardell 
had  agreed  among  themselves  to  sell  the  farm  north  of  this 
line,  and  to  reserve  the  part  south  of  it  to  enable  them  to 
fulfill  their  parol  contracts,  and  authorized  the  defendant, 
Morris,  who  was  a  real  estate  broker  at  Long  Branch,  to  sell 
the  farm  north  of  that  line. 

The  complainant,  in  the  latter  part  of  June,  1865,  ap})lied 
to  Morris  to  purchase  a  farm.  Morris  immediately  took 
him  to  this  farm,  and  showed  it  to  him.  The  part  which  they 
first  approached  was  the  south  boundary  or  the   beginning 
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corner,  near  the  school-house,  on  the  public  road  over  which 
they  were  driving.  Morris,  according  to  his  own  answer  and 
testimony,  here  pointed  out  to  the  complainant  the  beginning 
corner  and  the  south  line  along  the  fence  and  ditch,  which  is 
the  first  course  in  the  contract  and  deed.  But  this  fact  is 
denied  by  the  complainant  in  his  testimony.  The  complain- 
ant then  told  Morris  to  procure  a  power  of  attorney  from 
the  other  defendants  who  were  the  owners  of  the  farm,  to 
enable  him  to  sell  it,  and  said  he  would  then  make  a  bargain 
with  him.  Morris  procured  a  power  of  attorney  within  a 
day  or  two,  and  on  the  26th  day  of  June,  1865,  the  same 
day  on  which  the  power  is  dated,  made  a  contract,  in  writ- 
ing, with  Conover,  to  convey  tlie  farm  to  him  for  $30,000 ; 
Conover  joined  in  the  contract  and  agreed  to  purchase  at 
that  price.  On  the  30th  of  October,  1865,  the  defendants, 
excepting  Moriis,  executed  a  deed  dated  October  28th,  to 
the  complainant,  which  was  accepted  by  him  as  a  fulfillment 
of  the  contract,  and  he  paid  or  secured  to  them  the  price 
which  has  since  been  fully  paid.  On  the  1st  of  November, 
1865,  Morris  executed  to  the  complainant  a  deed  of  bargain 
and  sale,  dated  October  28th,  with  covenants  against  his 
own  acts,  by  which,  in  consideration  of  $1,  he  conveyed  all 
his  right  and  title  in  the  premises. 

The  complainant  claims  that  the  defendants  were  bound 
by  the  contract  to  convey  to  him  all  the  homestead  farm 
owned  by  Henry  Wardell  at  his  decease,  except  such  parts 
as  had  been  sold  and  conveyed  before  that  contract;  alleg- 
ing that  he  was  induced  to  accept  the  deeds  as  a  fulfillment 
of  that  contract,  by  the  false  assertion  of  Morris,  the  agent, 
at  the  delivery  of  the  deeds,  that  all  the  land  south  of  the 
first  course  iiad  been  sold.  He  claims  that  the  contract  was 
to  convey  the  farm  known  as  "  the  Wardell  farm,"  or  the 
homestead  farm  of  the  defendants,  except  such  parts  as  had 
been  conveyed  away. 

The  power  of  attorney  authorizes  Morris  to  sell  and  con- 
vey ''all  our  homestead  farm,  on  Fresh  Pond,  beginning  at 
or  near  the  Fresh  Pond  school-house,  in  the  middle  of  the 
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highway,  and  running  easterly  as  the  ditch  and  fence  now 
stands,  to  the  sea  or  ocean,"  &c.,  to  the  place  where  it  began  ; 
"supposed  to  contain  about  five  hundred  acres,  reserving 
thereout  say  one  hundred  acres  conveyed  to  a  Mr.  Neail 
(Reill,)  and  to  the  Long  Branch  Railroad  Company."  The 
contract  agrees  to  convey  "  all  that  tract  or  parcel  of  land 
lying  and  being  on  Fresh  Pond,  in  Ocean  township,  Mon- 
mouth county,  and  known  as  the  Wardell  farm,  and  begins 
in  the  middle  of  the  road  leading  from  Long  Branch  to  Fresh 
Pond,  near  the  corner  of  the  Fresh  Pond  district  school- 
house,  and  runs  easterly,  as  the  ditch  and  fence  now  stands, 
to  the  sea  shore,"  thence  and  along  several  courses  to  the  be- 
ginning ;  "  supposed  to  contain  five  hundred  acres,  be  the 
same  more  or  less,  reserving  the  right  of  way  deeded  to  the 
Long  Branch  Railroad  Company." 

The  deed  from  the  widow  and  heirs  conveyed  all  that  cer- 
tain farm  and  tract  of  land,  situate,  &c.,  beginning  in  the 
centre  of  the  road  from  Land's  End  to  Raccoon  island,  and 
near  the  corner  of  the  Fresh  Pond  district  school-house ; 
thence  (1)  along  the  line  of  William  West  and  others  north 
67°  15'  east,  25  chains,  more  or  less,  to  the  Atlantic  ocean  at 
low  "water  mark,  and  following  by  courses  and  distances  to 
the  place  of  beginning,  "supposed  to  contain  five  hundred 
acres,  more  or  less ;  it  being  the  same  premises  that  Henry 
Wardell  died  possessed  of,  and  it  being  hereby  intended 
to  convey  to  said  Conover  all  the  lands  and  premises  lying 
within  the  above  boundaries"  (except  the  parts  conveyed 
to  the  railroad  company,  and  to  the  United  States  for  a 
life  boat  station,  in  1849.)  The  railroad  lot  and  life  boat 
lot  are  included  in  the  boundaries,  the  lot  in  question  is  not ; 
and  it  is  admitted  that  the  beginning  point  stated  in  the 
power  of  attorney,  in  the  contract  and  the  deeds,  is  the  same. 
In  the  deed  from  Morris  the  description  of  the  land  is  ver- 
bally the  same  as  in  the  other  deed,  to  the  statement  of  the 
supposed  contents ;  it  then  adds  :  "  It  being  the  intention  of 
the  party  of  the  first  part  hereto,  to  convey  to  said  Conover 
all  the  right,  title,  power,   or  interest  which    has  vested  or 
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may  vest  in  him  by  power,  or  under  a  certain  power  of  at- 
torney," describing  tlie  power;  and  further  adds  :  "  The  above 
premises  are  known  as  the  farm  of  Henry  Wardell,  deceased, 
and  the  widow  and  heirs  of  said  Henry  Wardell,  deceased, 
have,  by  deed  of  even  date  herewith,  conveyed  directly  to 
said  Conover." 

It  is  shown  that  the  farm  occupied  by  Henry  Wardell,  at 
his  death,  included  the  tract  in  question,  and  also  had  once 
included  a  tier  of  lots  south  of  it  and  fronting  on  the  public 
road,  sold  to  West  and  others,  and  also  the  Ocean  House 
tract,  sold  to  Reill ;  all  which  are  not  included  in  the  bounda- 
ries specified  in  the  deeds,  or  the  contract,  or  power. 

After  the  contract  the  defendants  gave  to- Conover  the  old 
maps  and  deeds  for  the  tract  composing  the  farm,  by  which 
it  appeared  that  the  farm  once  included  the  disputed  tract, 
and  the  tier  of  lots  south  of  it.  These  maps  and  papers 
were  given  to  Mr.  Ryall,  the  counsel,  who,  at  the  request  of 
Conover,  was  employed  to  prepare  the  deeds.  He  told  Morris, 
in  the  presence  of  Conover,  that  the  farm  originally  extended 
further  south  than  the  course  along  the  fence  and  ditch,  and 
asked  how  he  ascertained  this  straight  line  to  be  the  south 
boundary.  Morris  replied  because  they  owned  no  land  to 
the  south  of  it,  for  they  had  sold  all  the  land  lying  to  the 
south  of  that  line.  Morris  states  that  until  long  after  that 
time  he  was  under  that  impression  that  all  south  of  that  line 
was  sold.  At  the  request  of  Conover,  he  procured  the 
land  to  be  surveyed  and  mapped  by  W.  R.  Mapes,  between 
the  contract  and  the  delivery  of  the  deed.  This  map  Con- 
over and  his  counsel  had  before,  and  at  the  drawing  of  the 
deed ;  it  showed  the  beginning  point  near  the  school- 
house,  and  that  the  first  course  ran  north  of  the  land  in 
question. 

The  bill  in  this  case  is  in  effect  to  compel  the  defendants 
to  perform  specifically  their  contract  by  conveying  to  the 
complainant  a  part  of  the  land  which,  by  the  contract,  they 
agreed  to  convey,  but  which  was  not  included  in  the  deed  to 
him,  which   he  was  induced  to  accept  by  the   representation 
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that  it  included  the  whole  of  the  farm  which  he  supposed  he 
tad  bought. 

A  suit  may  be  maintained  to  compel  the  performance  of  a 
contract  performed  only  in  part,  and  a  party  will  not  be  pre- 
cluded by  his  acceptance  of  a  deed  in  performance  of  the 
contract,  when  such  acceptance  was  under  a  mistake  as  to  the 
contents  or  effect  of  the  deed. 

In  this  case  there  is  no  fraud  or  misrepresentation.  For, 
although  Morris  said  all  south  of  the  line  was  sold,  he  sup- 
posed in  good  faith  that  it  was,  and  there  was  no  mistake  in 
fact,  either  as  to  the  land  in  the  contract,  or  the  land  con- 
veyed by  the  deed.  If  Morris  is  to  be  believed,  the  com- 
plainant was  distinctly  shown  the  beginning  corner,  and  the 
south  line  of  tiic  farm,  as  specified  in  both  contract  and  deed, 
before  the  contract  was  signed.  I  am  inclined  to  believe 
Morris.  The  testimony  of  Conover  amounts  only  to  the  fact 
that  he  does  not  recollect  this  line  being  pointed  out  to  him, 
and  it  is  neither  impossible  nor  very  improbable  that  he 
would  have  forgotten  it,  as,  on  the  first  view  of  a  strange 
farm,  this  would  not  impress  itself  as  of  any  importance, 
while  the  testimony  of  Morris  is  positive.  And  it  is  hardly 
of  itself  probable  that  a  broker,  in  showing  a  farm  to  a 
hoped-for  purchaser,  would  pass  the  first  boundary  they  came 
to  without  pointing  it  out.  If  this  is  true,  the  deed  conveys 
the  very  tract  that  was  shown  to  and  examined  by  him  in 
the  negotiation  for  sale,  and  that  was  understood  by  him  as 
the  tract  he  bought,  and  by  Morris  as  the  tract  he  sold. 
When  the  deed  was  being  made  out,  and  when  it  was  de- 
livered, he  distinctly  understood  that  this  waa»  the  south 
bomidary,  and  that  the  lands  south  of  it  formed  a  part  of  the 
old  farm  or  homestead  of  Henry  Wardell.  A  reason  was 
given  for  this  not  being  sold  or  included  in  the  deed.  The 
reason,  by  the  mistake  of  Morris,  was  not  the  true  one,  but 
this  had  nothing  to  do  with  the  question  whether  Conover 
understood  exactly  what  was  in  the  deed,  and  that  the  lands 
he  now  claims  were  not  included.  The  vendors  were  guilty 
of  no  fraud  or  false  representation,  either  in  fact  or  law. 
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Morris  was  not  authorized  to  sell  any  lands  south  of  that 
line,  and  any  representations  he  made  about  them  were  outside 
of  his  authority. 

There  was,  then,  no  fraud  or  mistake  in  point  of  fact,  as 
the  complainant  got  the  land  which  was  pointed  out  to  him, 
both  before  the  bargain  and  before  the  deed,  as  the  land  to 
be  sold.  But  the  claim  of  the  complainant  is  based  upon  the 
position  that  the  words  of  the  agreement,  by  their  correct 
legal  construction,  entitled  the  complainant  to  a  conveyance 
of  more  land  than  Morris  understood  that  he  was  selling,  or 
the  complainant  understood  that  he  was  buying,  and  therefore 
he  asks  a  conveyance  for  that  part. 

There  is  certainly  authority  fur  contending  that,  in  a  deed, 
words  like  those  in  this  contract  might  be  held  to  convey 
the  whole  of  "  the  Wardell  farm,"  if  there  was  a  farm 
known  by  that  name,  although  the  whole  was  not  included 
in  the  boundaries  specified.  But  there  are  authorities  enti- 
tled to  great  respect  on  the  other  side.  And  this  construc- 
tion depends  upon  artificial  rules  that,  even  in  many  cases 
where  by  authority  they  are  clearly  applicable,  evidently  do 
not  effect  the  true  intention  of  the  parties.  In  applying  the 
maxim,  "falsa  demonstratio  non  nocet"  it  is  sometimes  diffi- 
cult to  say  which  part  of  the  description  is  intended  to  desig- 
nate the  subject  matter,  and  which  is  matter  of  description 
or  demonstration.  In  a  deed  poll,  or  executed  by  one  party, 
the  rule  of  fortior  contra  proferentem  would  affect  the  con- 
struction. But,  even  in  a  deed,  I  doubt  whether  words  like 
these  in  this  contract,  "  that  tract  lying  in  Ocean  township, 
and  known  as  the  Wardell  farm,  and  begins  in  the  middle 
of  the  road,"  &c.,  would  be  held  at  law  to  convey  more  than 
the  lands  contained  in  the  boundaries  specified.  If  the  land 
had  been  described  as  the  tract  known  as  the  Wardell  farm, 
butted  and  bounded  as  follows,  it  might,  by  the  authorities, 
have  been  conveyed ;  but,  after  mentioning  the  location  of 
the  tract,  it  designates  it  by  the  name,  "  Wardell  farm,"  and 
by  the  description,  both  connected  to  it  by  the  word  aitd,  in 
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a  way  that  ueitlier  is  entitled  to  preference  over  the  other  as 
the  principal  designation. 

There  is  another  difficulty  which  would  affect  these  words 
in  a  deed.  The  words,  "the  Wardell  farm,"  are  only  of 
value  by  being  a  name  applied  to  a  definite  and  certain  tract 
of  land  well  known  by  that  name.  There  is  not  sufficient 
€vidence  of  this  name  being  applied  to  any  tract  of  known 
and  certain  boundaries,  and  very  little  of  it  having  been 
generally  or  usually,  or  to  any  extent,  applied  to  any  tract 
at  all.  It  once  is  said  to  have  included  the  Ocean  house 
tract,  once  the  tier  of  lots  fronting  on  the  road  sold  oif  by 
Henry  Wardell,  once  the  railroad  tract ;  and  it  might  be  well 
•doubted,  after  this  tract  in  dispute  had  been  set  off  for  sale 
and  offered  for  sale,  parts  sold  by  parol  and  put  in  possession 
of  the  purchaser,  and  not  occupied  or  cultivated,  so  far  as  ap- 
pears, with  the  rest  of  the  farm,  whether  it  would  be  included 
in  the  designation  of  the  Wardell  farm.  The  owners  had  the 
right  to  cut  off  these  lots  for  sale,  and  to  call  them  their  lots, 
and  the  residue  their  homestead  farm.  If  they  had  done  so 
before  such  deed,  and  conveyed  the  residue  to  the  purchaser, 
designating  the  rest  in  the  deed  as  the  homestead  farm,  and 
pointing  it  out  on  the  ground  to  him  as  such,  I  am  not  aware 
of  any  rule  of  law  that  would  make  the  deed  convey  the  part 
set  off  as  building  lots,  even  if  once  part  of  the  homestead 
farm,  or  of  the  tract  known  as  such. 

But  in  this  suit  I  am  not  called  upon  to  construe  the  legal 
effect  of  these  words  in  a  deed.  In  a  court  of  equity,  where 
justice  and  fair  dealing  is  at  the  foundation  of  all  relief,  and 
in  a  suit  for  specific  performance,  when  the  extraordinary 
power  of  the  court  is  called  upon,  and  in  which  relief  is 
never  granted  if  against  good  conscience  or  if  any  injustice 
or  hardship  is  inflicted,  relief  is  asked  in  a  case  where  the 
complainant  has  got  the  precise  land  he  bargained  for,  by  the 
very  lines  pointed  out  to  him,  and  by  the  precise  lines  desig- 
nated in  the  written  contract,  because  a  general  expression, 
*'  homestead  farm,"  used  in  the  written  contract  as  synony- 
mous with  this  description,  may  be  construed  to  mean  more, 
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by  certain  artificial  rules  of  legal  construction.  If  one  s]|ionl{J 
sell  to  another  a  city  lot,  of  twenty-five  feet  by  one  hundred^ 
which  both  had  inspected  and  agreed  upon,  and  in  the  con- 
tract should  agree  to  convey  the  land  conveyed  to  him  by 
A  B,  instead  of  land  conveyed  by  A  B,  and  should  describe 
it  by  metes  and  bounds  as  a  lot  of  twenty-five  by  one  hun- 
dred feet,  if  it  turned  out  that  the  tract  conveyed  by  A  B 
contained  twenty  acres,  tlie  purchaser  could  hardly  prevail 
upon  a  court  of  equity  to  order  a  conveyance  of  the  twenty 
acres  for  the  price  of  one  lot,  but  would  leave  the  complainant 
to  his  remedy  at  law. 

Besides,  in  this  case,  the  deed  from  Morris  to  the  complain- 
ant, executed  and  delivered  with  the  deed  from  the  other  de- 
fendants, and  which,  perhaps,  has  no  other  significance  in  this 
suit,  settles  what  the  parties  to  this  transaction  meant  to 
designate  by  the  Wardell  farm.  Conover  so  used  the  name, 
Morris  so  used  it,  and  the  other  defendants  so  used  it.  And 
if  parties,  by  writings  executed  at  the  time,  settle  and  fix  what 
is  meant  by  a  name  used  in  their  dealings,  the  meaning  so 
fixed  will  be  taken  in  preference  to  any  other. 

I  am  of  opinion  that,  under  these  circumstances,  the  com- 
plainant h:is  no  right  to  call  upon  this  court  to  decree  specific 
performance,  but  if  entitled  to  any  relief,  must  be  left  to  his 
remedy  at  law  for  damages  by  not  performing  the  contract.* 


Leddel's  Executor  vs.  Starr  and  wife  and  others. 

1.  A  bill  of  interpleader  is  only  proper  when  there  is  a  claim  by  different 
parties  to  the  same  fund  or  assets  in  the  hands  of  a  third  party,  for  which 
he  has  a  right  to  ask  to  be  discharged. 

2.  When  a  creditor  has,  by  written  or  parol  declarations  with  regard  to  a 
debt,  or  by  conduct  tantamount  thereto,  declared  or  agreed  that  a  debt  shall 
be  given  up  or  relinquished,  or  that  it  has  been  relinquished,  a  court  of 
equity  will  consider  this  an  equitable  release,  and  will  not  permit  the  re- 
presentatives of  the  creditor  to  enforce  the  demand. 

*  Decree  affirmed,  7  C.  E.  Gr.  492. 
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3.  A  bequest  of  $6000  of  the  money  due  on  a  bond  from  a  legatee,  with 
the  direction  that  on  payment  of  the  balance  of  said  bond,  and  whatever 
interest  may  be  due  thereon,  the  bond  shall  be  assigned  to  the  legatee,  does 
not,  of  itself,  release  the  interest  on  the  bond.  But  when,  from  previous 
directions  in  the  will,  and  the  light  of  surrounding  circumstances,  it  was 
the  evident  intention  of  the  testator  to  require  only  the  balance  of  the 
principal,  and  the  interest  thereon,  it  was  directed  to  be  assigned  upon  such 
payment. 

4.  An  assignment  of  a  large  amount  of  property,  by  a  person  of  ad- 
vanced years,  procured  by  one  having  influence  over  her,  without  adequate 
consideration,  will  be  closely  examined  into  by  a  court  of  equity. 

5.  But  wlien,  although  the  money  consideration  for  such  an  assignment 
was  inadequate,  it  appeared  that  the  principal  motive  of  the  assignor  was 
to  make  up  to  her  daughter  a  great  inequality  in  her  share  of  her  fathers 
estate,  under  her  father's  will ;  that  the  assignment  was  not  made  privately, 
but  upon  consultation  with  and  approval  of  others  interested ;  that  it  did 
not  leave  her  in  any  way  destitute,  but  the  consideration  therefor  (an 
annuity)  was  probably  equal  to  all  her  wants,  and  was  about  the  income  of 
the  securities  transferred  ;  and  that  the  business  was  transacted  when  she 
had  sufficient  capacity  therefor ;  the  assignment  should  be  sustained. 


This  cause  was  brought  to  hearing  on  bill,  answer,  and 
proofs. 

Mr.  Vanatta,  for  complainant. 

Mr-.  Pitney,  for  defendants,  Starr  and  wife. 

Testator,  at  his  death,  held  two  bonds,  secured  by  mort- 
gage, against  his  daughter,  Mrs.  Starr,  one  for  $7800,  the 
other  for  $6240,  called  the  Livingston  bond.  By  his  will,  he 
gave  Mrs.  Starr  $6000,  part  of  the  $7800  bond.  Since  his 
death,  Mrs.  Starr  has  paid  the  complainant  $2400  on  account 
of  it,  $1800  for  principal,  and  $600  for  interest,  which  she 
contends  is  all  that  was  due. 

The  complainant  contends  that  several  thousand  dollars 
arrears  of  interest  are  due,  and  this  is  the  point  of  contro- 
versy as  to  that  bond. 

Mrs.  Starr  relies,  not  upon  actual  payments  of  interest, 
but  upon  the  receipU  for  part  payment,  accepted  by  the  tes- 
tator as  in  full,  and  upon  the  letteis  written  by  him  to  her 
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declaring  his  intention  to  charge  interest  on  a  part  of  the 
principal  sum  only. 

We  contend  that  these  letters  and  receipts  amount — 1.  To 
a  gift,  pro  tanto,  of  the  interest,  or — 2.  To  an  equitable  re- 
lease thereof. 

1.  As  to  a  gift. 

Delivery  is  essential  to  its  validity.  But  this,  again,  must 
be  such  as  the  circumstances  admit  of.  The  transaction 
must  not  be  executory,  it  must  be  finished. 

The  court  will  not  aid  the  donee  to  carry  out  an  unexe- 
cuted contract  to  give ;  that  is,  it  will  not  compel  A  to  hand 
over  to  B  a  horse,  or  sum  of  money,  which  he  has  promised 
to  give  him.  But  suppose  the  horse  or  money  is  already  in 
the  possession  of  the  donee,  as  bailee  or  debtor,  and  the  inten- 
tion to  give  in  proesenti  is  clearly  manifested,  will  the  law 
permit  the  donor,  in  the  face  of  his  gift,  to  recover  from  the 
donee  the  horse  or  money  on  the  strength  of  the  original 
bailment  or  loan  ?     I  answer,  no. 

What  is  the  thing  given  in  the  case  in  hand?  Clearly  the 
interest  accrued  or  accruing  on  the  bond.  How  can  it  be 
delivei'ed  by  the  creditor  to  the  debtor?  Prior  to  payment, 
it  is  not  in  the  possession  of  the  creditor,  and  cannot  be  the 
subject  of  a  physical  transfer.  Suppose  the  debtor  hands 
the  sum  due  for  interest  to  the  creditor,  and  he  gives  a  re- 
ceipt for  it  and  hands  it  back  to  the  debtor  as  a  gift.  Such 
a  transaction  would  undoubtedly  amount  to  a  payment,  and 
satisfaction  of  the  interest.  How  would  the  result  be  affected 
or  varied  by  eliminating  from  the  transaction  the  idle  cere- 
mony of  handing  the  money  back  and  forth  ? 

It  is  not  necessary  for  us  to  contend  that  the  testator  gave 
Mrs.  Starr  the  $6000,  part  of  the  $7800,  in  his  lifetime, 
though  the  evidence  would  sustain  such  contention ;  and  the 
retention  of  the  possession  of  the  bond  by  him  would  be  no 
infringement  of  the  rule  that  delivery  is  a  necessary  element 
of  a  valid  gift.  The  thing  given  is  the  money  secured  by 
the  bond,  not  the  bond  itself.     The  debt  may  be  extinguished 
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in  wliole  or  part,  and  the  bond  remain  in  the  possession  of 
the  creditor,  or  the  debt  may  remain  unpaid  and  enforceable, 
and  the  bond  pass  into  the  possession  of  the  debtor. 

The  retention,  destruction,  or  surrender  of  the  bond,  or 
other  evidence  of  tlie  debt,  is  only  evidence  of  the  intention 
of  the  parties,  which  intention  maybe  made  manifest  by  other 
and  far  more  decisive  and  satisfactory  evidence.  Snch  evi- 
dence we  contend  this  case  affords. 

2.  Equitable  release. 

Love  and  affection  form  a  sufficient  consideration,  and  the 
receipt  need  not  be  under  seal. 

The  sensible  rule  is  that,  even  between  strangers  in  blood, 
debtors  and  creditors  may  agree  upon  anything  they  choose 
as  a  payment. 

The  rule  in  Cumber  v.  Wane  is  virtually  exploded.  It  is 
absurd  to  hold  that  if  creditor  delivers  to  debtor  his  bond 
or  note,  intending  to  discharge  him  without  payment,  the 
debt  will  be  discharged  ;  while  if  creditor  accept  from  debtor 
part  payment,  and  in  consideration  thereof  gives  a  receipt 
in  full,  retaining  possession  of  the  bond  or  note,  the  debt  will 
not  be  discharged.  There  is  no  such  charm  about  the  bare 
possession  of  the  mere  paper  evidence  of  the  debt. 

There  are  numerous  cases  where  a  parol  declaration  that 
a  security  should  not  be  enforced,  has  been  upheld  in  equity 
between  strangers  as  well  as  privies  in  blood.  Wekett  v. 
Baby,  3  Bro.  P.  Cos.  16 ;  Richard  v.  Symes,  2  Eq.  Cas. 
Abr.  617;  8.  a,  2  Atk.  319;  Aston  v.  Pye,  5  Ves.  350, 
note;  Ede7i  v.  Smyth,  Ibid.  341,  a  case  in  point  in  all  re- 
spects ;  Gilbert  v.  Wetherell,  2  Sim.  &  Stu.  254 ;  Flower  v. 
Marten,  2  3fyl.  &  Cr.  459;  Yeomans  v.  Williams,  Law  Rep. 
1  Eq.  Cas.  184;  Gardner  v.  Gardner,  22  Wend.  526;  Toner 
V.  Taggart,  5  Binn.  493 ;  Wejitz  v.  Dehaven,  1  S.  &  R.  312 ; 
Brinckerhoff  v.  Lawrence,  2  Sandf.  C.  R.  400,  where  the 
cases  are  collected  and  reviewed. 

The  bond  was  held  from  1858,  when  it  matured,  to  the 
death  of  testator,  in  1865,  upon  tiie  understanding  that  in- 
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terest  on  a  part  of  the  principal  only,  was  to  be  demanded 
and  paid.  Both  parties  acted  on  tliis  understanding.  It  is 
dated  May  1st,  1853,  payable  five  years  after  date  with  in- 
terest on  13800  on/y  So  far  as  interest  was  concerned,  it 
was  treated  by  the  j)arties  first  as  a  bond  for  $3S00 ;  then  as 
a  bond  for  $2800;  and  latterly  for  $1800  only.  Again,  there 
is  a  clear  distinction  between  interest  which  is  reserved  by 
the  terms  of  the  contract,  and  that  which  the  law  gives  by 
way  of  damages  for  the  detention  of  a  debt.  One  is  within 
the  contract  and  secured  by  it,  and  the  other  is  not. 

This  bond  does  not,  by  its  terms,  reserve  interest  after 
maturity.  The  claim  of  the  complainant  is  for  damages  for 
the  detention  of  the  debt  after  maturity ;  it  is  not  a  claim 
for  money  secured  by  contract,  and  Cumber  v.  Wane  does  not 
apply.  Damages  for  detention  are,  in  their  nature,  unliqui- 
dated, and  within  the  exceptions  to  the  rule- of  that  case. 

Formerly  nothing  was  recoverable  on  a  single  bill  beyond 
the  amount  expressed,  but  latterly  damages  are  allowed  for. 
its  detention  to  be  computed  at  interest  rates.  Sedg.  on 
Dam.  375,  389;  Osbourne  v.  Hosier,  6  Mod.  167;  Walker 
V.  Constable,  \  B.  &  P.  306  ;  Tappenden  v.  Randall,  2  B.  <& 
P.  467;    WatJcins  v.  Morgan,  6  C.  &  P.  661 ;  2  Zab.  429. 

There  is  no  legal  or  equitable  rule  which  prevents  a  creditor 
and  debtor  from  agreeing  orally,  that  a  past  due  specialty 
which  is  silent  on  the  subject,  shall  bear  interest  at  any  par- 
ticular rate  not  usurious. 

The  creditor  has  the  option  to  demand  damages  for  the 
detention  of  his  debt,  or  not.  Tiie  retention  by  him  of  the 
possession  of  the  evidence  of  the  debt,  and  the  demand  of 
the  sum  named  in  it,  presents  no  barrier  in  the  way  of  taking 
him  at  his  word,  when  he  says,  "  I  demand  no  damages  for 
the  detention  of  this  debt."  WatJwis  v.  Morgan,  supra. 
It  may  be  a  pecuniary  advantage  to  the  creditor  to  forgive 
all  or  a  part  of  the  accruing  damages,  and  it  is  inequitable  to 
permit  him  to  recede  from  his  promise  in  tiiat  behalf,  after 
his  debtor  has  acted  on  it. 

As  to  the  Livingston  bond  of  |6240.     The  bill  admits  that 
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it  was  supposed  to  be  paid  and  the  mortgage  which  secured 
it  satisfied,  by  a  transfer  from  Mrs.  Starr  to  complainant  of 
divers  money  securities,  once  tiie  property  of  Jemima  Leddel, 
the  mother  of  Mrs.  Starr,  and  widow  of  the  testator,  but  it 
alleges  that  the  securities  so  transferred  were  not  the  prop- 
erty of  Mrs.  Starr,  and  therefore  the  transaction  intended  as 
a  payment  was  a  nullity ;  it  alleges  that  Mrs.  Leddel's  per- 
sonal representative  claims  those  securities  and  prays  an 
interpleader  between  that  representative  and  Mrs.  Starr,  to 
settle  the  title  to  them.  It  does  not  allege,  but  rather  insin- 
uates, that  the  securities  were  obtained  by  Mrs.  Starr  from  her 
mother  by  fraud,  and  prays  a  discovery  by  Mrs.  Starr  of  her 
title  to  them. 

The  administrator  of  Mrs.  Leddel,  though  acting  in  concert 
with  complainant,  and  employing  the  same  counsel,  does  not 
answer.  Mrs.  Starr,  in  her  answer,  sets  out  her  title  fully, 
which  is  complete  and  formal,  if  not  tainted  by  fraud.  No 
issue  of  fraud,  or  no  fraud  is  raised. 

Complainant  admits  that  the  bond  is  paid,  if  his  title  to 
the  securities  derived  through  Mrs.  Starr  is  perfect.  He 
seeks  protection  by  an  interpleader,  from  a  claim  or  suit  of 
Mrs.  Leddel's  administrator. 

Assuming  the  position  of  a  stakeholder,  seeking  protection, 
it  was  his  duty  to  proceed  against  the  ydministrator  on  his 
failure  to  answer  the  bill ;  he  must  show  no  partiality,  but 
take  advantage  of  all  defaults  of  either  party,  to  get  what  he 
pretends  to  seek — protection. 

The  failure  of  the  administrator  of  Mrs.  Leddel  to  answer 
the  bill,  and  pursue,  in  this  cause,  the  claim  set  up  by  him, 
is  fatal  to  such  claim.  It  is  an  admission  by  him  that  he 
made  the  claim,  and  that  it  is  unfounded;  it  is  an  abandon- 
ment by  him  of  the  claim,  and  a  complete  protection  for 
the  complainant.  Hendry  v.  Key,  1  Dich.  291,  note  ;  Stat- 
ham  V.  Hall,  1  Tarn.  &  Rues.  30  ;  Hodges  v.  Smith,  1  Cox 
357  ;  Angell  v.  Hadden,  1 6  Ves.  203  ;  Richards  v.  Salter, 
6  Johns.  C.  R.  445 ;  Badeau  v.  Rodgers,  2  Paige  209  ;  Ay 
mer  v.  Gait,  Ibid.  285;  Stevenson  v.  Anderson,  2  Ves.  &  B. 
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407;  Martinius  v.  Helmuth,  Ihid.  412  ;  ^.  C,  Cooper  [G.) 
245  ;  Briant  v.  Read,  1  McCartei-  271  ;  Blair  v.  Porte)-,  2 
5cas.  268 ;  Michener  v.  iZo^/d,  1  C.  E.  Green  38  ;  Mount 
Holly  Turnpike  Co.  v.  Fei'ree,  2  C.  E.  Green  121  ;  C^ty  Bank 
V.  Bangs,  2  Paige  572. 

Upon  the  merits.  The  evidence  is  overwhelming  that  Mrs. 
Starr's  title  to  the  securities  was  unimpeachable,  and  com- 
plainant well  knew  it;  and  according  to  the  authority  of  the 
cases  cited  the  controversy  may  be  finally  settled  now,  though 
no  issue  was  made  under  the  prayer  for  interpleader. 

The  Chancelloe. 

The  complainant,  Samuel  W.  Leddel,  is  the  executor  of 
the  last  will  of  his  father,  John  W.  Leddel,  deceased.  The 
defendants,  Sarah  E.  Starr,  wife  of  Charles  Starr,  jun.,  Wil- 
liam Leddel,  and  Frances  Denton,  wife  of  Jonas  Denton, 
are  the  children  of  the  testator;  the  five  Sewards  are  the 
children  of  his  deceased  daughter  Tempe,  and  these,  with  tlie 
complainant,  are  the  residuary  legatees  in  his  will.  D.  W. 
Dellicker,  administrator  of  Jemima  Leddel,  the  widow  of  the 
testator,  is  another  defendant.  , 

The  object  of  the  bill  is  to  settle  the  account  of  the  com- 
plainant as  executor,  and  for  that  end  to  settle  and  adjust 
divers  claims  and  controversies  between  the  defendants  and 
the  complainant,  and  also  between  the  defendants  themselves, 
as  to  the  assets  of  the  estate.  The  bill  contains  a  prayer  that 
the  administrator  of  Jemima  Leddel  may  interplead  with  the 
defendant,  Charles  Starr,  and  Sarah  his  wife,  as  to  their  right 
to  certain  bonds  and  notes  paid  to  the  complainant  by  them 
in  discharge  of  a  mortgage. 

But  this  is  not  a  case  for  interpleader.  The  complainant 
accepted  these  securities  in  payment  of  the  mortgage,  and 
gave  up  the  mortgage  and  executed  a  satisfaction  piece,  by 
which  it  was  canceled.  The  administrator  of  Jemima  Led- 
del is  alleged  to  claim  these  securities,  and  the  Starrs  make 
no  claim  upon  them.     They  claim  from  the  complainant  the 
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bona  secured  by  the  mortgage,  and  which,  by  mistake  as 
they  allege,  was  not  given  up  with  the  mortgage  when  it  was 
paid.  It  is  not  a  claim  by  different  parties  to  the  same  fund 
or  assets  in  his  hands,  for  which  he  has  a  right  to  ask  them 
to  discharge  him,  and  interplead  between  tliemselves.  '\  he 
reliet.  by  interpleader,  must  therefore  be  denied ;  but  as  all 
parties  concerned  are  before  the  court,  and  as  the  account  of 
the  complainant  cannot  be  adjusted  without  settling  these  con- 
troveisies,  they  may  be  determined  in  this  suit. 

The  relief  asked  against  the  children  of  Tempe  Sewaid 
was  founded  upon  a  provision  in  tiie  will,  that  if  the  testator 
should  make  any  future  advances  to  them,  it  should  be  taken 
as  part  payment  of  a  legacy  of  -^5000  bequeathed  to  them. 
The  bill  alleged  such  advances  and  prayed  for  a  discovery, 
and  that  they  might  be  deducted  from  that  legacy.  Pending 
the  suit,  this  matter  has  been  amicably  adjusted  between  the 
complainant  and  the  children  of  Tempe  Seward,  and  is  now 
out  of  the  controversy. 

Another  controversy,  as  to  which  relief  is  sought,  was 
concerning  a  bond  and  mortgage  given  by  Starr  and  wife  to 
the  testator,  dated  May  2d,  1853,  conditioned  for  the  pay- 
ment of  $7800,  on  the  1st  day  of  May,  1 858,  and  the  in- 
terest on  $3800  of  it,  to  be  computed  from  the  day  of  the 
date  of  the  bond,  at  six  per  cent,  per  annum,  and  to  be 
paid  in  the  meantime,  yearly.  On  May  2d,  1854,  Sarah  E. 
Starr  paid  tiie  testator  $168,  for  interest,  for  wiiich  he  gave 
the  following  receipt:  "Received  of  Sarah  E.  Starr, $168, 
in  full  for  the  interest  due  on  a  bond  which  I  hold  against 
her  and  her  husband,  given  for  $7800,  May  2d,  1853,  as  it 
is  my  intention  to  give  to  the  said  Sarah  all  the  interest  now 
due,  and  to  become  due,  on  the  said  bond,  except  the  interest 
on  $2800.  May  2d,  1854.  J.  W.  Leddel."  On  November 
3d,  1856,  Sarah  E.  Starr  paid  the  testator  $420  for  interest 
on  that  bond  and  mortgage,  for  which  he  gave  a  receipt  in 
these  words:  "New  York,  November  3d,  1856.  Received 
of  Mrs.  Sarah  E.  Starr  $420,  being  in  full   for  interest  on 
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bond  of  $7800,  to  1st  instant;  interest  on  $5000  being 
waived,  according  to  agreement.     J.  W.  Leddel." 

On  the  1st  day  of  July,  1859,  the  testator  executed  his 
will,  by  which  he  gave  to  Sarah  E.  Starr,  for  her  separate 
use,  "  the  sum  of  $6000,  part  of  tlie  amount  due  on  the  bond 
for  $7800,  secured  by  mortgage  executed  by  herself  and  hus- 
band ;"  and  further  stated,  "and  I  do  direct  my  executors, 
on  payment  of  the  balance  of  said  bond,  by  my  said  daugh- 
ter, and  whatever  interest  may  be  due  thereon,  unless  I 
make  such  assignment  during  my  life,  to  assign  the  same  to 
her."  On  the  21st  day  of  October,  1859,  the  testator  wrote 
a  letter  to  Charles  Starr,  jun.,  in  which  he  stated  :  "  I  have 
made  some  new  arrangements  with  regard  to  the  distribution 
of  my  property,  in  which  I  have  bequeathed  to  Sarah,  $6000, 
instead  of  $50i^0,  over  which  my  executor  will  have  no  con- 
trol, as  it  is  now  in  her  hands,  and  will  not  be  taken  out  by 
me  or  my  agents,  without  her  consent,  not  even  by  yourself. 
In  this  new  arrangement,  she  is  her  own  sole  agent,  so  that  if 
she  throws  away  her  property,  she  will  have  no  redress." 

On  February  25th,  1861,  he  wrote  to  Charles  Starr: 
"  Sir.  I  received  your  note  requesting  a  statement  of  your 
wife's  paper  in  my  hands.  The  interest  on  the  first  bond 
was  credited  up  to  November  1st,  1856,  from  which  time  I 
have  only  charged  interest  on  $1800,  making  a  present  to 
Sarah  of  $6000,  since  which  time  there  will  be  four  years 
and  four  months.  The  interest  would  be  $464;  on  which 
sum  $400  has  been  received,  $100  in  January  and  $300  in 
October,  1859." 

The  complainant  claims  that  interest  on  $3800  of  the 
principal  of  the  bond  from  the  date,  and  on  $400  j  of  it  from 
May  1st,  1858,  deducting  the  sums  actually  paid  for  interest, 
is  due  on  the  bond  and  mortgage  and  must  be  paid,  together 
with  $1800  of  the  principal,  before  the  bond  and  mortgage 
can  be  assigned.  Mr.  and  Mrs.  Starr  contend  that  the  effect 
of  these  receipts  and  letters,  and  of  the  bequest  in  the  will, 
is  to  release  or  give  to  her  all  the  interest  except  the  interest 
on  the  $1800;  and  tiiat  she  was  entitled  to  have  the  bond 
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and  mortgage  assigned  to  her  upon  payment  of  $2416.10 
being  the  $1800  prmcipal,  and  $616.10,  the  interest  on 
$1800,  from  November  1st,  1856,  to  March  26th,  1866,  less 
the  $400  paid  to  the  testator ;  and  they  tendered  that  sum 
on  the  day  last  mentioned,  and  demanded  tlie  assignment. 

As  to  the  interest  due  before  February  1st,  1861.  The 
defendants  contend  that  the  receipts  and  the  letters  of  Octo- 
ber 21st,  1859,  and  of  February  25th,  1861,  show  that  the 
amounts  paid  for  interest  before  February  1st,  1861,  had 
been  paid  and  received  in  full  for  interest  to  that  date,  ex- 
cept the  sum  of  $64,  as  stated  in  the  letter  of  February  25th, 
1861.  Such  is  certainly  the  intention  of  the  testator  as 
clearly  expressed  in  those  receipts  and  in  that  letter,  all 
written  and  signed  by  him.  To  accept  part  payment,  in  full 
for  all  interest  due,  and  to  give  the  residue  to  his  daughter, 
was  what  he  had  a  perfect  right  to  do,  as  well  as  what  he 
intended  to  do,  and  it  is  down  in  writing.  But  the  com- 
plainant objects  that  the  principle  settled  in  the  case  of 
Cumber  v.  Wane,  1  Strange  426,  and  1  Smith's  Lead.  Cas. 
439,  and  the  numerous  cases  arising  from  the  decision  in 
that,  which  is,  that  part  of  a  debt  cannot  be  accepted  as  pay- 
ment of  the  whole,  will  prevent  the  intention  of  the  testator 
from  having  any  effect  upon  the  interest  not  actually  paid. 
It  is  not  necessary  here  to  analyze  the  numerous  and  con- 
flicting decisions  to  which  the  seemingly  absurd  ruling  in 
that  case  has  given  rise.  The  limitation  of,  and  exceptions 
to  the  rule  are  not  yet  settled  at  law,  after  the  lapse  of  nearly 
one  hundred  and  fifty  years.  But  there  is  a  series  of  deci- 
sions in  courts  of  equity  in  England,  and  in  this  country, 
which  have  established  the  principle  that  where  a  creditor 
has,  by  written  or  parol  declarations  with  regard  to  a  debt, 
or  by  conduct  tantamount  thereto,  declared  or  agreed  that  a 
debt  shall  be  relinquished  or  given  up,  or  that  it  has  been  so 
relinquished,  a  court  of  equity  will  consider  this  an  equitable 
release,  and  will  not  permit  his  representatives  to  enforce  it. 

The  case  of  Wekett  v.  Raby,  3  Bro,  P.  C.  16,  is  the  lead- 
ing  case   on   that  subject.     In  that  case  the  testator  said  a 
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few  days  before  his  death :  "  I  have  John  Rahy's  bond  ;  I 
keep  it  Uccnnse  I  may  need  it;  when  I  die  he  shall  have  it; 
he  shall  not  be  asked  for  it."  Lord  Macclesfield  ordered  the 
bond  to  be  giv^en  up  with  costs.  The  House  of  Lords  af- 
firmed the  decision  except  as  to  costs. 

In  Aston  v.  Pye,  cited  in  5  Ves.  350,  note,  testator  held 
the  note  of  Pye,  and  made  this  entry  in  his  books :  "  Pye 
pays  no  interest,  nor  shall  I  take  the  principal  unless  greatly 
distressed."  Lord  Kenyon,  Master  of  the  Rolls,  sent  the 
case  for  trial  at  the  law  courts ;  they  at  first  held  that  it 
could  not  be  a  discharge  at  law,  but  was  a  testament.  It 
was  refused  probate  in  the  Ecclesiastical  Courts,  and  upon  it 
being  brought  again  before  the  Court  of  Common  Pleas,  it 
was  held  to  be  a  conditional  discharge,  and  that  as  he  did 
not  demand  it  in  his  life,  his  executors  could  not  recover. 
In  Eden  v.  Smyth,  5  Ves.  341,  Lord  Loughborough  held 
that  a  debt  of  £900  from  testator's  son-in-law  was  dis- 
cliarged  by  entries  in  testator's  books,  showing  that  he  never 
meant  to  demand  it. 

The  same  doctrine  is  held  by  Lord  Cottenham,  in  Flower 
V.  Marten,  2  Myl.  &  Gr.  459,  and  by  Sir  John  Leach,  in  Gil- 
bert v.  Wetherill,  2  Sim.  &  Stu.  254.  In  Yeomans  v.  Wil- 
liams, Latv  Rep.  1  Eq.  Gas.  184,  Sir  J.  Romilly,  M.  R., 
held  that  the  interest  on  a  mortgage  for  £1000,  given  by 
Yeomans  on  his  homestead  to  his  father-in-law,  was  dis- 
charged by  a  letter  from  the  mortgagee  to  Yeomans'  wife, 
telling  her  not  to  sell  the  house,  that  they  could  live  there 
as  they  did,  free  of  rent.  Vice  Chancellor  Wigram,  in  Gross 
V.  Sprigg,  6  Hare  552,  in  his  minute  and  critical  examina- 
tion of  these  cases,  endeavors  to  discredit  some  and  to  evade 
the  force  of  others,  and  his  authority  is  against  the  principle, 
yet  it  seems  to  me  so  well  established  by  the  weight  of  au-" 
thority,  and  so  consonant  to  good  sense  and  the  principle 
that  should  govern  courts  of  equity,  that  I  must  adopt  it  as 
the  established  doctrine  of  the  English  Court  of  Chancery 
at  the  time  wlien  the  law  of  that  court  became  the  law  of 
this.     And  it  must  be  held  to  be  a  modification  of  the  harsh 
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doctrine  of  Cumber  v.  Wane,  to  that  extent.  The  same  doc- 
trine has  been  adopted  in  New  York,  in  Brinckerhoff  v.  Law- 
rence, 2  Sandf.  C.  R.  400,  and  in  Pennsylvania,  in  Toner  v. 
Taggart,  5  Binn.  490,  and  Wentz  v.  Dehaven,  1  Serg.  &  Rawle 
312;  and  tlie  extent  to  which  these  authorities  go,  would  dis- 
charge the  Starrs  from  all  interest  except  upon  the  -^1800  dur- 
ing the  life  of  tlie  testator. 

It  is  contended,  also,  that  the  bequast  to  Sarah,  in  the 
eighth  clause  of  the  will,  amounts  to  a  gift  of  all  the  interest, 
except  on  ^1800.  It  gives  to  her  $6000  of  the  money  due 
on  this  bond,  and  directs  that,  on  payment  of  the  balance  of 
said  bond,  and  whatever  interest  may  be  due  thereon,  the 
bond  shall  be  assigned  to  her.  If  the  word  "  tiiereon  "  is  con- 
strued as  referring  to  the  balance  of  it,  of  course  she  will  be 
entitled  to  the  transfer,  on  payment  of  that  sum  and  the  in- 
terest due  on  it.  The  bequest  of  the  $6000,  of  itself,  would 
not  release  the  interest  on  it,  as  it  only  takes  effect  from  the 
death  of  the  testator,  until  which  time  interest  would  run  on ; 
but  if  the  testator  had  explicitly  directed  his  executors  to 
transfer  the  bond  upon  payment  of  $1800,  and  interest  on 
that  sum  from  February  1st,  1861,  the  case  would  be  clear. 
The  only  question  is,  whether  the  word  "  thereon  "  means  the 
same  thing.  The  balance  of  the  bond  here  evidently  means 
the  balance  of  the  principal,  else  the  words,  "and  whatever 
interest  may  be  due  thereon,"  would  be  surplusage.  And  if 
the  clause  was  written  as  it  must  be  interpreted,  "  the  bal- 
ance of  the  principal  secured  by  said  bond,"  there  would  be 
little  hesitation  in  referring  the  word  thereon  to  such  balance, 
and  not  to  the  word  bond.  According  to  the  usual  construc- 
tion of  such  phraseology,  I  think  this  would  be  the  interpre- 
tation. The  last  subject  matter  of  the  direction  given,  was 
this  balance  of  principal ;  and,  although  the  word  bond  is 
used  to  describe  that  subject  matter,  and  as  such  is  last  in 
the  sentence,  yet  a  relative  like  this  is  usually  taken  to  refer 
to  the  last  subject  matter  spoken  of,  and  not  to  the  last  word. 
And  if  the  language,  when  doubtful,  may  be  read  by  the  light 
of  surrounding  circumstances,  there  can  be  no  doubt,  from 
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the  directions  previously  given  in  this  case,  that  it  was  the 
intention  of  the  testator  to  require  interest  on  the  sura  of 
$1800  only.  I  am,  therefore,  of  opinion  that  the  amount  paid 
to  the  complainant  on  this  bond,  $2416.10,  is  a  full  payment 
and  satisfaction  of  it. 

Another  controversy  relates  to  a  bond  for  ^6240,  dated 
April  30th,  1853,  made  by  Starr  and  wife  to  the  executors 
of  L.  R.  Livingston,  and  assigned  to  and  held  by  J.  W.  Led- 
del,  the  testator,  at  his  death,  and  securities  to  that  amount 
delivered  by  Starr  and  wife  to  the  complainant  in  payment 
of  the  same.  These  securities  consisted  of  a  check  of  the 
complainant  for  $5102.50,  given  by  him  to  Jemima  Leddel, 
the  widow,  and  drawn  j)ayable  to  her  order,  and  endorsed  by 
her  to  the  order  of  Charles  Starr.  This  was  handed  over  by 
Starr  to  the  complainant,  but  not  endorsed  by  Starr.  It  was 
accepted  by  the  complainant.  The  endorsement  was  omitted 
by  mistake,  and  Starr  has  offered,  and  still  is  willing  to 
endorse  it,  but  complainant  will  not  permit  him  to  do  it.  The 
other  securities  are  eight  promissory  notes,  and  two  bonds 
secured  by  mortgages,  amounting,  with  interest,  to  $3391,78, 
which  were  held  by  Sarah  E.  Starr,  and  were  assigned  to 
the  complainant,  by  writing  under  her  hand  and  seal,  dated 
August  18th,  1865,  and  were  delivered  to  and  accepted  by 
him  as  payment  for  so  much  on  that  bond  and  mortgage. 
These  securities  had  been  assigned  to  Sarah  E.  Starr,  and 
the  complainant's  check  delivered  to  her  by  Jemima  Leddel, 
on  the  21st  of  July,  1865,  in  consideration  of  a  bond  and 
mortgage  given  by  Mr.  Starr  and  his  wife  to  her,  for  the 
payment  of  an  annuity  of  $500  per  annum  during  her  natural 
life.  It  is  contended  by  the  complainant  that  this  assignment 
was  procured  improperly,  and  without  sufficient  consideration, 
from  Jemima  Leddel,  when  she  was  eighty  years  of  age,  and 
too  old  and  feeble  for  such  a  transaction. 

An  assignment  of  a  large  amount  of  property  from  a  per- 
son of  the  age  of  Mrs.  Leddel,  procured  by  one  having 
influence  over  her,  without  adequate  consideration,  will  be 
closely  examined  into  by  a  court  of  equity.      In  this  case, 
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the  bond  for  an  annuity  of  $500  was  an  altogether  inade- 
quate consideration  for  the  transfer  of  assets  amounting 
almost  to  $9000.  The  interest  on  them  was  about  equal  to 
the  annuity.  But  the  true  consideration  was,  as  clearly  ap- 
pears from  the  evidence,  a  strong  desire  on  the  part  of  Mrs. 
Leddel  to  make  up  to  Mrs.  Starr  a  great  inequality  in  the 
provisions  of  the  will  of  her  husband,  by  which  the  share  of 
Mrs.  Starr  was  less  than  that  of  her  other  children,  by  at 
least  that  amount.  'Jhat  object  was  known  to,  and  approved 
of  by  the  complainant  and  one  of  the  other  daughters.  She 
decided  to  provide  for  it  by  assignment  in  her  lifetime,  con- 
trary to  the  advice  of  her  counsel,  but  with  the  approval  of 
the  complainant,  who,  with  her,  was  apprehensive  of  litiga- 
tion about  any  will  by  some  of  her  children,  who  had  con- 
tested the  will  of  her  husband.  By  the  evidence  of  her 
counsel,  and  of  others,  it  is  shown  that  she  clearly  under- 
stood and  approved  of  the  assignment  which  she  executed, 
and  that  her  capacity  to  do  so  was  sufficient.  She  after- 
wards, perhaps,  repented  of  having  done  this,  but  she  con 
tinned  to  accept  the  annuity  secured  to  her.  This  annuity, 
although  not  a  sufficient  consideration  for  the  assignment, 
was  probably  equal  to  all  her  wants,  and  was  about  the  in- 
come of  the  amount  of  the  securities,  and,  I  have  no  doubt, 
as  much  as  she  would  have  expended  for  herself,  if  she  had 
retained  the  whole.  It  was,  then,  a  disposition  of  her  prop- 
erty, made  for  a  judicious  object,  one  that  had  a  claim  on 
her  sense  of  justice ;  an  equal  provision  for  her  own  daugh- 
ter, not  foolishly  done,  so  as  to  leave  herself  in  any  way  des- 
titute, and  not  done  privily,  but  upon  consultation  with,  and 
approval  by  others  of  her  children,  and  when  she  had  suffi- 
cient capacity  for  such  business.  In  my  opinion,  there  is  no 
cause  for  questioning  the  validity  of  this  transfer.  I  shall 
therefore  hold  that  the  bond  of  $6240  is  paid  and  satisfied, 
and  must  be  delivered  up  to  the  defendants,  Charles  Starr  and 
Sarah  his  wife ;  but  Charles  Starr  must  endorse  the  check, 
and  he  and  his  wife  make  such  additional  assignment  of  the 
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other  securities  as   the  complainant's  counsel   may  request, 
and  as  may  be  reasonable  and  proper. 

The  complainant  is  entitled  to  have  his  accounts  settled  in 
this  court,  and  it  must  be  referred  to  a  master  to  state  them 
on  the  principles  declared. 


Uhler  vs.  Semple  and  others.* 

1.  The  mere  fact  that  the  vendor  of  personal  property  places  an  over 
valuation  upon  it  by  which  the  buyer  is  led  to  give  more  than  it  proves  to 
be  worth,  does  not  entitle  the  latter  to  relief.  The  vendor's  statements  aa 
to  value  merely,  do  not  amount  to  a  warranty  nor  to  fraud,  although  he 
knovTs  them  to  be  untrue.  The  same  rule  applies  to  an  over  valuation  of 
property  contributed  to  a  partnership  as  part  of  the  capital  by  one  becom- 
ing a  partner. 

2.  Where  a  new  partnership  is  in  course  of  negotiation  between  an  ex- 
isting firm  and  a  stranger,  and  the  firm  proposes  to  put  in  the  old  stock  at 
a  certain  price,  the  maxim  "  caveat  emptor  "  applies. 

3.  A  partner  cannot  have  relief  against  inequality  in  the  terms  upon 
which  he  entered  the  firm,  upon  the  ground  that  he  was  induced  to  accept 
the  terms  in  question  by  statements  of  his  copartners  of  an  opinion  that 
the  capital  or  facilities  possessed  by  the  proposed  firm  would  be  sufiicient^ 
and  that  the  business  would  be  profitable.  Such  representations,  thoughr 
false,  give  no  ground  of  action. 

4.  A  partner  has  a  lien  upon  the  partnership  effects  for  moneys  ad- 
vanced by  him  to  the  partnership  beyond  his  share  of  the  capital,  and  can 
retain  the  amount  due  him  before  the  other  partners  or  their  individual 
creditors  or  assignees  are  entitled  to  receive  any  of  the  assets. 

5.  He  has,  however,  no  such  lien  for  money  advanced  or  lent  to  an  in- 
dividual partner;  though  a  mortgage  or  judgment  against  such  partner,  if 
properly  entered  or  recorded,  will  be  a  prior  lien  on  his  share. 

6.  It  seems  that  an  agreement  by  the  borrowing  partner  that  the  loan 
or  debt  should  be  a  lien  upon  his  share,  and  that  lie  would  execute  a  mort- 
gage, would  be  considered  as  an  equitable  mortgage,  and  would  give  a 
preference  over  subsequent  judgments  and  mortgages  in  favor  of  creditors 
with  notice ;  though  not  over  those  creditors  without  notice. 

Qwre.  Whether  a  promise  to  give  a  judgment  bond  which  may  be  made 
a  lien  on  real  property,  will  amount  to  an  equitable  mortgage. 

7.  A  prior  debt  is  a  sufficient  consideration  to  protect  one  holding  the 

*CiTED  in  Deveney  v.  Mahoney,  8  C  E.  Or,  249. 
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legal  right,  against  tlie  prior  equity  of  one  who  has  no  legal  right,  when 
the  former  had  no  notice  of  such  equity. 

8.  A  debt  in  good  faith  contracted  in  another  state,  cannot  be  impeached 
for  usury  in  this  state,  when  it  does  not  appear  by  any  evidence  that  the 
interest  taken  was  illegal  in  that  state,  or  if  it  is,  that  the  validity  of  the 
contract  is  affected  by  it. 

9.  The  laws  of  other  states  can  only  be  brought  to  the  knowledge  of  this 
court  by  proof. 

10.  Keal  estate  bought  with  partnership  funds  for  partnership  uses,  the 
title  to  which  is  taken  in  the  individual  names  of  the  partners,  is  partner- 
ship property,  and  must  be  applied  to  partnership  debts,  as  if  personal 
estate,  free  from  any  claim  of  dower,  except  in  the  excess  over  the  part 
required  for  partnership  debts. 

11.  A  mortgage  may  be  given  to  indemnify  the  mortgagee  for  becoming 
•surety  or  endorser.  His  liability  forms  a  sufficient  consideration.  And 
such  mortgage  will  be  valid  as  against  subsequent  purchasers  or  encum- 
brancers. 


This  cause  was  heard  upon  bill,  answer,  and  proofs. 
Mr.  Frost  and  3fr.  Vanatta,  for  complainant. 
Mr.  Shipman,  for  defendants. 

The  Chancellor. 

The  complainant  was  in  partnership  with  the  defendants, 
John  Semple,  William  B.  Scrapie,  and  S.  K.  Miller,  under 
the  name  of  Uhler,  Semple  &  Co.  The  suit  is  brought  for 
^  dissolution,  a  receiver,  and  an  account;  to  have  the  stock 
of  tools  and  machinery  which  these  three  defendants  put  in 
the  partnership  at  an  estimate  of  ^15,000,  alleged  to  be 
greatly  excessive,  appraised,  and  the  excess  of  value  allowed 
in  the  account;  and  to  have  a  debt  of  these  partners  to  the 
complainant  for  ^8500  lent  to  them,  and  for  which  they  prom- 
ised to  give  him  a  first  judgment  on  their  interest  in  the 
partnership  property,  declared  a  Hen  upon  their  interest 
prior  to  judgments  confessed  and  mortgages  given  to  other 
^defendants,  who  it  is  said  had   notice  of   the  agreement  to 
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give  the  complainant    the    first  lien,  and  whose  liens  were 
therefore  subject  to  that  promise  as  an  equitable  mortgage. 

The  complainant  entered  into  partnership  with  J.  Semple, 
W.  B.  Semple,  and  Miller,  by  written  articles,  on  tiie  26th 
day  of  December,  1864.  The  two  Semples  and  Miller  had, 
until  then,  been  in  partnership  under  the  name  of  Semple  & 
Co.,  in  manufacturing  iron  at  their  rolling  mill  and  foundry 
at  Easton,  in  Pennsylvania,  and  in  an  iron  store  for  the  sale 
of  iron,  at  Easton.  The  same  business  was  to  l)e  continued, 
but  the  rolling  mill  and  foundry  were  to  be  removed  to  Phil- 
lipsburg,  in  this  state.  Uhler  was  to  contribute  to  the 
capital  $15,000  in  cash,  as  equivalent  to  the  tools  and  ma- 
chinery of  the  others,  valued  at  that  sum,  and  was  to  pur- 
chase and  pay  for  one  half  the  stock  in  the  iron  store,  at 
Easton,  at  an  appraised  value.  The  new  firm  was  to  remove 
the  machinery,  and  Semple  &  Co.  were  to  furnish  brick  for 
three  furnaces  and  one  and  a  half  stacks.  Uhler  was  to- 
have  one  half  interest,  and  one  half  of  the  profits,  and  bear 
one  half  of  the  losses ;  each  of  the  others  one  sixth  ;  and  each 
was  to  give  his  attention  to  the  business.  The  new  firm 
went  into  operation,  and  with  the  money  of  the  firm  bought 
a  lot  at  Phillipsburg  in  the  names  of  the  four  partners  indi- 
vidually, and  on  it  erected  a  large  building,  and  removed 
the  machinery  from  Easton  to  it.  Uhler  advanced  or  loaned 
to  the  firm  $16,000,  besides  his  contribution  to  the  capital, 
and  lent  to  the  other  partners  $8500,  for  which  they  prom- 
ised to  give  him  a  note  and  warrant  of  attorney  to  confess 
judgment,  that  he  might  make  it  a  lien  on  their  interest  in 
the  property.  On  this  note  judgment  could  have  been  en- 
tered in  Pennsylvania,  though  not  due.  Finding  that  judg- 
ment could  not  be  entered  on  this  in  New  Jersey,  and  that 
a  bond  and  warrant  of  attorney  Avas  the  usual  mode  here, 
Uhler  applied  to  them  for  a  bond  and  warrant;  this  they 
gave,  payable  in  one  year,  according  to  agreement,  and  gave 
it  for  $9124.87,  the  sum  loaned,  and  one  year's  interest  upon 
it.  Uhler  found  that  on  this,  judgment  could  not  be  entered 
in  New  Jersey.     He  says,  that  he  then  applied  to  them  for 
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a  mortgage,  and  that  they  said  they  were  in  negotiation 
with  a  stranger  to  purchase  out  his  interest,  and  asked  him 
to  wait  until  they  could  find  that  he  did  not  purchase,  and 
then  they  would  give  him  a  mortgage;  they  deny  this 
promise.  The  sale  of  Uhler's  interest  was  not  accomplished, 
and  they  did  not  give  a  new  judgment  bond  or  a  mortgage, 
but  gave  mortgages  and  confessed  judgments  to  the  other 
defendants  to  protect  them  from  their  liabilities  as  endorsers 
for  Scrapie  &  Co.  The  interest  of  these  three  defendants  in 
the  store  at  Phillipsburg,  was  sold  out  by  these  judgments 
in  Pennsylvania,  and  they  claimed  that  these  judgments  and 
the  mortgages  giren  on  the  property  are  liens  prior  to  the 
lien  of  the  complainant.  The  other  defendants  deny  all  no- 
tice of  any  agreement  to  give  Uhler  a  first  lien  on  their  in- 
terest in  the  property,  as  security  for  his  loan  to  J.  and  W. 
B.  Semple,  and  Miller.  The  defendants  allege  that  Uhler's 
claim  for  the  $9124.87  is  void  as  affected  by  usury,  that  the 
transaction  was  in  Pennsylvania,  where  interest  is  not  al- 
lowed above  six  per  cent.,  and  that  seven  per  cent,  was  re- 
served on  this  loan.  They  also  allege  that  Uhler  had  taken 
possession  of  the  store  at  Easton,  and  as  acting  partner,  sold 
it  out  at  auction  mainly  to  a  bidder  who  bought  for  him,  and 
claim  that  he  must  account  for  it  at  its  real  value,  and  not  at 
the  prices  at  this  auction  sale. 

As  to  the  over  valuation  of  the  machinery  taken  as  the  cap- 
ital of  Semple  &  Co.  in  the  new  partnership,  I  am  of  opinion 
that  Uhler  cannot  go  back  of  the  price  agreed  apon.  He 
knew  the  machinery,  saw  it,  and  could  have  had  it  valued. 
They  represented  that  it  was  worth  over  Si 5,000.  It  is  the 
ordinary  representation  of  value  which  is  always  held  not 
to  amount  to  a  warranty  on  a  sale,  nor  to  a  fraud,  even  when 
the  seller  knows  the  representation  is  not  true.  And  there 
is  no  reason  for  applying  a  different  rule  to  representations 
of  the  value  of  properiy,  put  into  a  partnership  as  part  of 
the  capital.  Uhler  agreed,  in  the  articles  of  partnership,  to 
take  this  stock  of  the  old  firm  at  $15,000.  They  had  valued 
it  at  $19,000;  he  refused  to  take  it  at  that,  but  fixed  an- 
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Other  value  at  which  he  agreed  to  take  it.  It  is  not  unusual 
in  taking  a  new  partner  into  an  established  business,  to  put 
in  the  stock  and  machinery  of  the  old  business  at  a  price 
fixed  arbitrarily  between  the  parties,  as  one  of  the  conditions 
of  the  new  arrangement.  There  is  no  confidential  relation 
between  partners  until  the  partnership  is  formed ;  in  the  ne- 
gotiations concerning  it  the  parties  are  strangers,  with  ad- 
verse interests,  each  making  the  best  terms  for  himself  that 
he  can  obtain,  and  the  established  maxim  of  caveat  emptor 
applies.  Neither  can  they  be  made  liable  in  this  court,  or 
in  any  court,  for  their  representations  that  $15,000  would  be 
sufficient  cash  capital  to  carry  on  the  business,  or  that  the 
tools  and  machinery  in  their  foundry  were  sufficient,  or  that 
the  business  would  be  profitable.  These  are  representations 
of  a  kind  that  will  not  sustain  an  action. 

One  partner  has  a  lien  upon  tlie  partnership  effects,  for 
moneys  advanced  by  him  to  the  partnership  beyond  his  share 
of  the  capital,  and  can  retain  it  before  the  other  partners,  or 
their  creditors  or  assignees,  are  entitled  to  receive  any  of  the 
assets,  but  he  has  no  such  lien  for  money  advanced  or  lent  to 
an  individual  partner.  A  mortgage  or  judgment  against 
such  partner,  if  properly  entered  or  recorded,  will  be  a  prior 
lien  on  such  partner's  share.  I  am  much  inclined  to  think 
that  an  agreement  by  such  partner  that  the  loan  or  debt 
should  be  a  lien  upon  his  share,  and  that  he  would  execute  a 
mortgage,  would  be  considered  an  equitable  mortgage,  and 
would  give  preference  over  all  subsequent  judgments  and 
mortgages  to  creditors  with  notice.  But  such  equitable 
mortgage  would  not  have  preference  over  such  judgment 
and  mortgage  to  creditors  having  no  notice  of  them ;  else  an 
agreement  to  mortgage,  or  any  other  equitable  mortgage, 
would  be  better  than  an  actual  mortgage  that  must  be  re- 
corded to  give  priority  over  subsequent  encumbrances.  In 
this  case  there  is  no  agreement  proved  to  give  a  mortgage. 
Uhler  alone  testifies  to  it ;  the  three  partners  deny  it.  There 
is  no  agreement  proved  to  give  a  judgment,  except  such 
judgment  bond  or  note  as  was  given ;  it  was  to  be  on  a  year's 
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credit,  and  a  year's  interest  was  added,  showing  that  this 
was  carried  out.  It  could  not,  by  law,  be  made  a  lien  in 
this  state  until  due,  although  both  parties  may  have  sup- 
posed to  the  contrary,  as  hi  Pennsylvania  it  could  have  been 
made  a  lien  on  Ignd.  And  I  do  not  think  that  any  decisions, 
or  the  principle  on  which  they  are  founded,  go  so  far  as  to 
declare  that  a  promise  to  give  a  judgment  bond,  which  may 
be  made  a  lien  on  property,  amounts  to  an  equitable  mort- 
gage. But  this  question  becomes,  in  this  case,  immaterial, 
because  these  creditors  had  no  notice  of  such  promise,  if  any 
was  made.  They  deny  it  under  oath,  and  there  is  no  evi- 
dence to  affect  them  with  it  in  any  degree.  The  fact  that 
A.  N.  Semple  was  attesting  witness  to  a  judgment  bond  not 
<lue  in  a  year,  is  no  proof  that  he  knew  of  a  j)romise  that 
Uhler  should  have,  immediately,  a  first  lien,  and  that  there 
should  be  no  prior  lien.  Nor  does  the  fact  that  these  judg- 
ments and  mortgages  were  given  to  secure  prior  debts  or 
liabilities,  and  that  no  new  consideration  was  advanced, 
affect  their  prior  equity  in  this  state.  The  rule  that  a  prior 
debt  is  not  sufficient  to  make  one  a  bona  fide  purchaser  or 
mortgagee  for  value,  has  never  been  adopted  in  New  Jersey. 
Our  courts  have  uniformly  held  that  it  is  a  sufficient  con- 
sideration to  protect  one  holding  the  legal  right,  against  the 
prior  equity  of  one  who  has  no  legal  right,  when  the  other 
had  no  notice  of  such  equity. 

The  Court  of  Errors,  in  Allaire  v.  Hartshorne,  1  Zab.  665, 
adopted  the  rule  laid  down  by  the  Supreme  Court  of  the 
United  States,  in  Swift  v.  Tyson,  16  Pet.  1,  and  not  the  rule 
adopted  in  the  state  of  New  York,  in  the  case  of  Stalker  v. 
McDonald,  6  Hill  93.  The  opinion  of  the  Court  of  Errors 
of  New  York  in  that  case,  delivered  by  Chancellor  Wal- 
worth, contains  all  the  authorities  on  that  side. 

Uhler's  debt  of  $9124.87  is  not  affected  by  usury;  it  was 
contracted  in  Pennsylvania,  and  it  does  not  appear,  by  any 
evidence,  that  seven  per  cent,  is  illegal  in  that  state,  or,  if  it 
is,  that  the  validity  of  the  contract  is  affected  by  it.     The 
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laws  of  other  states  can  only  be  bronght  to  the  knowledge 
of  this  court  by  proof. 

Uhler  must,  without  question,  account  for  the  goods  in  the 
iron  store  at  their  real  value;  an  auctiou,  at  which  he  was 
the  chief  or  only  purchaser,  cannot  fix  their  value. 

The  purchaser  of  the  interest  of  the  defendants,  J.  ?ind 
W.  B.  Semple  and  Miller,  in  the  goods  in  the  iron  store  sold 
in  Pennsylvania,  on  executions  against  them,  cannot  give  the 
purchaser  a  right  to  their  interest  in  the  partnership  effects 
in  New  Jersey,  but  only  in  the  effects  levied  on.  Else  the 
sale  of  a  wheelbarrow  belonging  to  a  firm,  by  virtue  of  a 
constable's  execution  against  one  partner,  would  vest  the 
purchaser  with  the  interest  of  that  member  in  the  whole 
partnership,  though  it  amounted  to  $10,000. 

The  land  and  buildings,  and  machinery  at  Phillipsburg, 
bought  with  partnership  funds  for  partnership  uses,  are  part- 
nership property,  and  must  be  applied  to  partnership  debts, 
as  if  personal  estate,  free  from  any  claim  of  dower  therein, 
except  in  any  excess  over  the  part  required  for  debts. 

The  proceeds  of  the  sale  of  the  partnership  property,  after 
payment  of  costs  and  necessary  expenses,  must  be  first  aj)- 
plied  to  the  payment  of  the  debts  of  the  firm,  including  the 
amount  loaned  by  Uhler  to  the  firm,  and  interest.  The 
share  of  each  partner  in  the  residue,  if  any,  will  be  in  pro- 
portion to  his  interest  in  the  firm;  to  Uhler  one  half,  to 
each  of  the  others  one  sixth. 

John  Drake  and  Archibald  N.  Semple  were  jointly  liable, 
and  also  each  of  them  was  separately  liable,  as  endorsers  on 
notes  for  Semple  &  Co.,  which  were  not  yet  due.  Three 
mortgages  were  given  to  indemnify  them  from  any  loss  by 
reason  of  these  endorsements.  A  mortgage  may  be  given 
to  indemnify  the  mortgagee  for  being  surety  or  endorser. 
This  is  a  good  consideration,  and  such  mortgage  will  be  valid 
as  against  subsequent  purchasers  or  encumbrancers.  These 
three  mortgages  are  valid  encumbrances,  and  have  priority 
over  any  claim  of  the  plaintiff,  as  to  the  real  estate  mort- 
gaged.    The  assignments  by  John  Semple  and  W.  B.  Semple, 
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to  Drake  and  A.  N.  Semple,  of  all  tiieir  interest  in  the  part- 
nership assets,  were  given  by  way  of  mortgage  to  secure  them 
against  these  endorsements,  and  to  give  to  Drake  and  A.  N. 
Semple  a  prior  lien  on  the  shares  of  these  two  partners  in  the 
surplus,  and  are  valid. 

The  sale  of  the  interest  of  J.  and  W.  B.  Semple  and  Miller, 
in  the  iron  store  at  Easton,  by  the  sheriff  of  Northampton, 
as  stated  above,  did  not  convey  any  interest  except  in  the 
property  levied  on.  That  property,  like  the  property  at 
Phillipsburg  and  elsewhere,  belonging  to  the  partnership, 
was  first  subject  to  tiie  partnership  debts  by  the  rule  of  law, 
and  the  share  of  W.  B.  Semple  and  Jolin  Semple  was  by 
their  mortgage  assignments,  first  subject  to  the  amount  for 
which  Drake  and  A.  N.  Semple  were  security.  These  mort- 
gage assignments  were  on  the  9th,  and  the  sheriff's  sale  on 
the  12th,  of  March,  1866.  I  know  of  no  rule  by  which  the 
debts  shall  be  apportioned  upon  separate  parcels  of  partner- 
ship property,  when  these  parcels  lie  in  different  jurisdictions, 
and  the  interest  of  some  of  the  partners  in  such  |)arcels  is  sold 
separately,  by  execution  or  otherwise.  The  whole  assets  are 
subject  to  the  payment  of  the  partnership  debts ;  these  are 
a  lien  u{)on  them  by  law.  Any  purchaser  of  the  whole  or  .a 
part,  takes  subject  to  that  lien.  The  true  rule  seems  to  me 
to  be,  to  hold  each  parcel  liable  to  its  share  of  the  partner- 
ship debts,  in  proportion  to  its  value.  This  is  the  rule 
ado[)ted  by  the  courts  of  equity  in  subjecting  parcels  of 
mortgaged  premises  to  payment  of  the  mortgage  debt,  when 
they  are  sold  separately,  and  without  covenants  or  warranty. 
When  sold  with  warranty  or  covenants  against  encumbrances, 
the  mortgage  becomes  a  first  lien  for  the  whole  amount  on 
the  part  retained  by  the  vendor,  and  no  part  will  be  made 
out  of  the  lands  sold,  if  the  part  retained  is  sufficient.  But 
here  there  is  no  warranty.  The  purchase  of  Drake,  then,  at 
this  sheriff's  sale,  transferred  to  him  the  interest  of  each  of 
these  three  partners  in  the  goods  in  the  Easton  store,  or 
rather  the  goods  levied  on,  subject  to  their  proper  share  of 
all  the  partnership  debts ;  and  the  shares  of  the  two  Semples 
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were  also  subject  to  the  three  mortgage  assignments  made  by 
them  three  days  before. 

If  the  share  of  the  surplus  of  tlie  partnership  assets,  after 
payment  of  debts  and  expenses,  exceeds  these  liens  held  by 
Drake  and  A.  N.  Semple,  the  complainant  will  be  entitled  to 
have  it  paid  to  him  upon  his  bond  for  $9124.87,  of  October 
3d,  1865. 

A.  N.  Semple  and  John  Drake  have  no  lien  on  the  personal 
property  in  New  Jersey,  or  on  the  debts  due  to  Uhler,  Semple 
&  Co.,  except  by  the  mortgage  assignments  of  the  two  Sem- 
ples.  These  being  of  the  surplus,  give  them  the  right  to  have 
the  whole  assets  taken  into  account  to  ascertain  that  surplus. 

If  the  amount  of  the  sales  of  the  real  estate  included  in  their 
mortgages,  above  its  share  of  the  partnership  debts,  and  the 
amount  received  by  virtue  of  their  mortgage  assignments,  is 
not  sufficient  to  discharge  the  liabilities  of  Semple  &  Co.  to 
them,  they  are  creditors  at  large  of  Semple  &  Co.,  for  the  bal- 
ance, and  have  no  lien  on  the  surplus,  if  any,  belonging  to 
Miller. 

There  must  be  a  reference  to  a  master,  to  take  an  account 
upon  the  principles  settled,  that  a  final  decree  may  be  made. 


Babcock  and  others  vs.  The  New  Jersey  Stock  Yard 
Company  and  others. 

1.  The  question,  whether  the  charter  of  the  New  Jersey  Stock  Yard  Com- 
pany does  not  relieve  it  from  the  effect  of  a  statute  against  carrying  on 
offensive  trades,  is  one  which  this  court  will  not  decide  on  an  application 
for  a  preliminary  injunction  founded  on  that  statute:  1.  Because  it  is  a 
doubtful  question  of  law,  or  one  at  least  in  good  faith  disputed,  and  not 
adjudicated  by  the  courts  of  law.  2.  Because  if  the  statute  be  in  force 
against  the  company,  it  only  makes  a  particular  act  unlawful,  which  will 
not  be  restrained  merely  because  it  is  unlawful,  if  it  occasion  no  iiTeparable 
injury. 

2.  The  New  Jersey  Stock  Yard  Company's  premises  being  a  nuisance 
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by  reason  of  the  stench  arising  from  the  great  number  of  hogs  kept  there, 
and  the  length  of  time  they  were  kept  there,  the  company  was  restrained 
from  keeping  hogs  on  their  premises,  or  at  any  place  from  which  the 
stench  could  affect  complainants'  premises,  for  more  than  three  hours;  this 
time  to  be  shortened,  if  it  did  not  protect  complainants  from  the  nuisance. 

3.  The  permitting  of  blood  and  offiil  of  animals  to  run  or  be  deposited 
on  the  shores,  or  in  the  waters  of  the  bay,  or  on  the  premises,  enjoined. 

4.  The  defendants  having  shown  by  the  evidence  of  scientific  and  prac- 
tical experts,  that  the  matters  complained  of  as  a  nuisance  could  be  reme- 
died, and  that  they  had  adopted  certain  measures,  and  proposed  to  adopt 
others  to  remedy  the  evils,  a  commissioner  was  appointed  to  examine  the 
premises  and  the  proposed  remedial  measures,  with  power  to  examine  wit- 
nesses, and  report ;  neither  parly  to  offer  any  testimony ;  either  party  to 
have  the  right  to  move  for  action  on  the  report  on  four  days  notice,  and 
upon  like  notice  to  move  for  any  specified  modification  of  the  injunction. 


The  argument  was  upon  a  rule  to  show  cause  why  an  in- 
junction should  not  issue,  and  upon  the  answer  of  the  de- 
fendants and  depositions  taken. 

Mr.  Gilchrist,  Attorney-General,  and  Mr.  Dixon,  for  the 
rule. 

Mr.  Scudder  and  Mr.  Winjield,  contra. 

The  Chancellor. 

The  preliminary  question  was  raised  whether  the  charter 
of  the  corporate  defendants  relieves  them  from  the  eifect  of  the 
statute  of  April  6th,  1865,  against  carrying  on  of  offensive 
trades  in  Hudson  county,  east  of  the  Hackensack.  This, 
although  it  was  fully  argued,  and  with  great  ability,  by 
counsel  on  both  sides,  I  will  not  determine  here  for  two  rea- 
sons: First,  because  it  is  a  question  of  law  which  may 
be  considered  doubtful,  or  that  is  at  least  in  good  faith 
disputed,  and  has  not  been  adjudicated  by  the  courts  of 
law  of  this  state,  and  therefore  this  court  must  not  grant 
the  preliminary  injunction  founded  upon  that  statute.  Sec- 
ondly, and  chiefly,  because  if  that  statute  was  in  force 
against   the    operations   of  this   company,   it  would   simply 
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render  the  manufacture  of  offal  and  animal  remains  unlaw- 
ful ;  but  this  court  could  not  enjoin  it  any  more  than  it  could 
the  selling  of  liquor  by  small  measure  without  a  license,  or 
any  other  unlawful  act  simply  because  unlawful,  unless  it 
caused  irreparable  injury,  for  which  there  was  no  redress  at 
law.  I  have  no  hesitation  in  holding,  and  it  was  not  dis- 
puted by  the  counsel  for  the  defendants,  that  this  charter 
does  not  empower  the  defendants  to  carry  on  the  business 
authorized,  in  a  way  that  would  be  injurious  to  others,  or 
would  materially  aifect  their  health,  their  comfoi't,  or  their 
property.  That  question  was  decided  upon  granting  the 
limited  injunction  now  in  force. 

The  question  now  is,  whether  it  sufficiently  appears  upon 
examination  of  the  evidence  on  both  sides  that  the  business 
as  now  carried  on  by  the  defendants,  so  affects  the  health, 
comfort,  or  property  of  the  complainants,  as  to  be  a  nuisance 
which  this  court  should  restrain  by  an  unconditional  injunc- 
tion. 

It  is  only  injuries  to  the  complainants  and  their  property, 
that  can  be  relieved  in  this  suit.  The  proofs  on  the  part  of 
the  complainants  clearly  show,  that  the  smell  or  stench  aris- 
ing from  the  droves  of  live  hogs  kept  on  the  premises  in 
such  numbers  and  for  such  length  of  time  as  has  been  done 
here,  is  an  unquestionable  nuisance  that  should  not  be  per- 
mitted. This  is  not  in  any  way  contradicted,  but  it  is  con- 
firmed by  the  proof  on  the  part  of  the  defendants.  I  shall 
therefore  enjoin  the  defendants  from  keeping  any  live  hogs 
on  the  premises,  or  at  any  place  from  which  the  stench  can 
affect  the  premises  of  the  complainants  or  any  of  them,  for 
more  than  the  space  of  three  hours;  reserving  the  right  to 
the  complainants  to  apply  for  a  modification  of  the  time, 
which  is  adopted  merely  on  conjecture,  if  ex[)erience  shall 
sliow  that  this  time  is  too  long  to  protect  them  from  tiie 
nuisance.  But  in  view  of  the  quantity  of  animals  on  the  road 
to  the  abattoir,  and  to  protect  the  defendants  as  far  as  practi- 
cable from  unnecessary  loss,  this  injunction  not  to  be  in  effect 
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until  after  the  15th  instant.     In  the  meantime,  the  nyunction 
now  in  force  will  restrain  them  from  keeping  any  hogs  on  the 
premises  longer  than  absolutely  necessary. 
^  I  am  also  satisfied   that  permitting  the  blood  of  slaught- 
ered animals,  the  contents  of  their  stomachs  and  mtestu.es, 
and  other  offal  or  parts  of  the  animal  to  run   or  to  be  de- 
posited upon  the  shores  or  in  the  waters  of  the  bay,  or  to  re- 
main   on    the    prennses,  causes  a    nuisance    mjunous  to  the 
complainants,  and  should  be  restrained.     To  allow  time  to 
perfect    the    arrangements    necessary  for  avoidmg    this,  the 
Injunction  will  restrain  it  after  the  10th  instant.      Phe  de- 
feiidants,  Davis  &    Harrington,  have    not    appeared    or  an- 
swered     The  case  shows  that  the  business,  as  carried  on  by 
them  on  the  part  of   the  premises  which  they  have  leased 
and  occupy,  is    an   unquestionable  nuisance,  and  should  be 
restrained  to  the  full  extent  prayed  for  m  the  bill,  and  an 
injunction  must  issue-against  them  accordingly.     I  am  satis- 
fied that  the  manner  in  which  some  of  the  other  operations 
of  the  defendants,  such  as  boiling  and  the  manufacturing  the 
viscera  and  intestines,  and  the  extracting  the  fat,  as  conducted 
by  the  corporate  defendants,  and  the  disposal  of  the  products, 
and  the  condition  in  which  the  buildings  and  pens  were  kept 
oefore  the  commencement  of  this  suit,  were  offensive  and 
should  be  restrained. 

But  I  believe,  from  the  evidence  of  the  scientific  and  prac- 
tical experts  and  others  examined,  that  it  is  practicable  to 
remedy  these  matters,  if  not  entirely,  yet  so  as  not  to  be  an 
injury  to    either  of   the  complainants,  and    some  measures 
have  been  adopted  and  are  proposed,  which  may  so  remedy 
them      I  shall  appoint  some  proper  person  a  commissioner 
to  examine  the  premises,  and  the  measures  adopted  and  pro- 
posed to  be  adopted  to  remedy  these  evils,  and  to  report  the 
result  of    his  examination  to   me,  at  some  short  day,  tliat 
such  action  may  be  taken  as  is  necessary  to  protect  the  com- 
plainants;  such  commissioner  to  have  power,  if  he  deems  it 
necessary,  to  examine  any  witnesses,  or  the  evidence  already 
taken,  but  the  parties  not  to  have  the  right  to  offer  testi- 
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mony.  Either  party  shall  have  the  right  to  move  for  action 
upon  the  report  of  such  commissioner  upon  four  days'  notice, 
and  upon  like  notice  to  move  for  any  specified  modification 
of  the  injunction. 


Gleason's  Administratrix  vs.  Burke. 

1.  One  may  convey  lands  for  a  certain  price,  and  agree  to  repurchase 
them  at  a  fixed  time,  for  a  certain  amount  exceeding  the  price  received, 
and  interest,  without  the  sale  being  construed  a  mortgage,  or  the  transac- 
tion being  affected  with  usury. 

2.  But  such  transactions  are  suspicious,  and  will  not  be  sustained  unless 
there  is  clear  proof  of  good  faith,  and  that  there  was  no  intention  to  cover 
usury,  or  to  take  away  the  right  of  redemption  upon  what  was  in  truth  a 
mortgage  to  secure  a  loan. 

3.  An  agreement  by  a  borrower  upon  mortgage,  to  allow  the  lender  to 
retain  part  of  the  land  mortgaged,  after  being  repaid  principal  and  interest 
of  the  loan,  if  it  is  a  part  of  the  mortgage  transaction,  is  usurious,  and  will 
not  be  enforced,  either  at  law  or  in  equity. 

4.  But  if  such  an  agreement  is  independent  of  the  loan  and  mortgage^ 
and  not  made  in  consideration  of  the  loan,  or  the  condition  of  its  being 
made,  and  capable  of  being  sustained  without  reference  to  them,  either  as 
a  sale  on  consideration  or  as  a  gift,  it  may  be  enforced.  And,  though  the 
agreement  was  not  in  writing,  effect  will  be  given  to  it  by  limiting  the 
quantity  of  land  to  be  reconveyed,  in  ordering  redemption. 


This  cause  was  heard  upon  bill,  answer,  and  proofs. 

Mr.  8.  B.  Ransom,  for  complainant. 

1.  The  assignment  of  the  lease  by  complainant's  intestate 
was  intended  as  a  mortgage  to  secure  the  loan  of  Si 500. 
This  is  fully  established  by  the  evidence.  And  as  the  loan 
has  all  been  repaid,  the  complainant  is  entitled  to  a  re-assign- 
ment of  the  lease,  with  costs. 

2.  The  pretended  agreement  set  up  in  the  defendant's 
answer,  by  which  complainant's  intestate  is  claimed  to  have 
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agreed  to  accept  a  re-assignment  of  only  seventy-five  feet  of 
the  lot,  and  to  pay  all  taxes,  water  rents,  assessments,  and 
ground  rents  on  the  whole  lot,  during  the  whole  continuance 
of  the  lease  and  of  the  renewal,  if  any  such  thing  was  ever 
assented  to  by  the  intestate,  was  a  contract  without  con- 
sideration, and  void. 

It  was  an  unconscionable  contract,  and  such  a  one  as  a 
court  of  equity  will  not  enforce. 

The  only  consideration  for  it  was  the  loan  of  $1500.  That 
loan,  with  the  legal  interest,  has  all  been  repaid,  and,  in  ad- 
dition thereto,  the  complainant  has  already  paid  about  $500 
in  ground  rents,  taxes,  and  assessments  upon  the  twenty-five 
feet  of  the  lot  on  which  defendant  has  built  his  house,  and 
the  rents,  issues,  and  profits  of  which  he  has  received. 

To  enforce  this  contract  against  the  complainant  would 
compel  her  to  continue  to  pay  ground  rents,  taxes,  and  as- 
sessments on  this  twenty-five  feet  of  the  lot,  for  the  benefit 
of  defendant,  for  twenty  years  to  come,  without  any  benefit 
to  her  whatever.  To  enforce  such  a  contract  against  the 
complainant  would  be  most  manifestly  inequitable  and  un- 
just. 

3.  But  this  pretended  agreement,  if  ever  actually  made 
by  the  intestate,  of  which  I  think  there  is  some  doubt,  was 
a  mere  subterfuge,  to  evade  the  usury  laws;  a  mere  con- 
trivance to  give  the  defendant  twenty-five  years'  use  of  the 
twenty-five  feet  of  land,  free  and  clear  of  all  ground  rents, 
taxes,  assessments,  and  other  impositions,  as  a  bonus  for  the 
loan  of  $1500,  over  and  above  the  seven  per  cent,  lawful  in- 
terest, and  for  that  reason  is  absolutely  null  and  void. 

The  ground  rents  alone,  on  this  part  of  the  lot,  during 
the  continuance  of  the  lease  and  renewal,  would  amount  to 
$1250;  and  taxes,  assessments,  and  water  rents  would  amount 
to  nearly  as  much  more.  This  is  a  very  heavy  premium  to 
pay  for  the  use  of  $1500  for  five  years. 

See  statute  against  usury,  TVia?.  Dig.  437,  §  2 ;  Gros- 
venor  v.  Flax  and  Hemp  Ilanufactwing  Co.,  1  Green's 
C.  R.  453,  456  ;  Douglass  736  ;  1  Espin.  i^.  40 ;  2  Camp- 
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bell  335,  553;  1  Paige  613;  12  Wend.  41;  1  Stark,  on 
Ev.  47  ;  18  Wend.  353  ;  Blydenhurgh  on  Lsury,  42,  43,  44, 
48,  49,  50 ;  Morgan  v.  Schermerhorn,  1  Paige  544 ;  Eagle- 
son  V.  Shotwell,  1  Johns.  C.  R.  536 ;  Perkins  v.  Drye,  3 
Dana  173;  Ranis  v.  Kemp,  4  Louisiana  R.  319;  Mitchell 
V.  Preston,  5  Day  100  ;  Braynard  v.  Hoppoek,  32  iV.  F.  571 ; 
iS'.  C,  7  jBos.  157  ;  TF/a^e  v.  ^w/<,  19  G^a.  551  ;  Cummins  v. 
TFzVe,  2  JYa/s^.  C.  i?.  73. 

3/7'.  Gilchrist,  Attorney-General,  for  defendant. 

The  Chancellor. 

The  complainant's  intestate,  in  April,  1862,  leased  of  H. 
M.  Post  a  lot  of  land  of  twenty-five  feet  by  one  hundred  feet, 
at  the  southeast  corner  of  Prospect  and  North  First  streets, 
in  Jersey  City,  for  the  term  of  fifteen  years,  with  a  provision 
for  a  renewal  for  ten  years  longer.  He  leased  it  for  the  pur- 
pose of  erecting  upon  it  a  building  for  his  business,  to  front 
on  North  First  street.  He  applied  to  Burke,  with  whom  he 
had  been  in  the  habit  of  dealing,  for  a  loan  of  $1500  for  that 
purpose.  Burke  agreed  to  advance  this  loan  after  he  should 
have  expended  $500  on  the  building.  Gleason  proposed  to 
secure  it  by  mortgage,  but  upon  applying  to  Mr.  Clark,  the 
counsel  of  Burke,  to  arrange  the  matter,  he  advised  that  a 
mortgage  should  not  be  taken,  but  that  for  the  $1500  Glea- 
son should  assign  the  lease ;  to  this  Gleason  assented,  and 
executed  the  assignment  on  June  1st,  1862,  absolute  on  its 
face,  reciting  the  consideration  of  $1500.  Before  this  as- 
signment was  made,  Gleason  had  ofiered  to  Burke  to  let  him 
put  up  a  building  on  twenty-five  feet  of  the  rear  of  the  lot 
without  charge,  and  that  he,  Gleason,  would  permit  Burke 
to  occupy  that  part  during  the  whole  term,  and  he  would  pay 
the  rent,  taxes,  and  assessments  for  and  upon  the  whole  lot, 
so  that  it  should  not  cost  Burke  anything.  He  alleged  as 
the  ground  of  this  offer,  that  this  rear  part  was  of  no  value 
to  him,  and  that  such  a  building  would  briug  business  to 
him  and  add  to  the  value  of  liis  premises. 
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At  or  shortly  after  the  assignment  of  the  lease,  it  was 
agreed  that  Gleason  should  pay  the  $1500  by  semi-annual 
installments  of  $125,  until  the  same  and  all  interest  on  it 
should  be  paid ;  and  that  upon  such  payment,  Burke  should 
re-assign  to  Gleason  the  lot,  except  the  twenty  five  feet  of 
the  rear,  which  he  should  retain  for  the  residue  of  the  term 
and  the  renewal ;  and  it  was  agreed  that  for  the  term  and  its 
renewal,  Gleason  should  pay  all  rents,  taxes,  and  assess- 
ments on  the  whole  lot.  This  agreement  was  made  by  parol 
only,  but  was  to  be  reduced  to  writing  and  signed ;  it  was 
reduced  to  writing  by  Mr.  Clark,  but  both  parties  neglected 
to  sign  it.  After  the  assignment  of  the  lease,  Gleason 
finished  his  house,  and  Burke  advanced  the  loan  as  needed 
for  that  purpose.  Burke  built  a  house  on  the  twenty-five 
feet,  on  which  he  expended  about  $1800;  it  was  finished  in 
the  fall  of  that  year,  after  Gleason's  house  was  finished; 
both  were  being  erected  at  the  same  time.  Burke  has  since 
received  the  rents  of  the  rear  building,  amounting  to  about 
$1800,  and  Gleason  and  the  complainant  have  paid  all  rents, 
taxes,  and  assessments  for  the  lot.  Gleason  died  in  October, 
1865,  and  until  his  death  continued  dealing  with  Burke,  who 
sold  him  the  goods  used  in  his  business,  on  credit. 

After  the  complainant  became  administratrix,  she  ten- 
dered to  Burke  the  balance  of  the  loan  and  the  interest  ac- 
crued on  it,  and  demanded  a  re-assignment  of  the  lease. 
Burke  refused  to  accept  the  payment  or  to  re-assign  the 
lease,  unless  he  retained  the  twenty-five  feet  of  the  rear  of 
the  lot,  and  complainant  would  agree  to  pay  all  the  rents, 
taxes,  and  assessments  for  the  whole  lot  for  the  residue  of 
the  term ;  this  she  refused  to  do. 

Upon  this,  complainant  brought  this  suit,  alleging  that 
the  assignment  of  the  lease  is  a  mortgage  only,  and  that  she 
is  entitled  to  redeem  the  whole  premises,  and  praying  for  a 
re-conveyance,  upon  paying  the  amount  of  the  loan  still  un- 
paid, with  interest,  and  upon  paying  the  amount  expended 
by  Burke  for  the  building  on  the  twenty-five  feet,  above  the 
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amount  received  by  him   for  rents,  of  both  which  she  pray» 
an  account  may  be  taken. 

The  defendant  contends  that  this  was  an  absolute  sale  of 
the  lease,  with  an  agreement  to  convey  part  of  the  premises 
upon  payment  of  $1500  and  interest. 

One  may  convey  lands  for  a  certain  price,  and  agree  to 
re-purchase  them  at  a  fixed  time,  for  a  certain  amount  ex- 
ceeding the  price  received,  and  the  interest,  without  the  sale 
being  construed  a  mortgage,  or  the  transaction  being  affected 
with  usury.  But  such  transactions  are  suspicious ;  they  are 
an  easy  cloak  for  usury,  and  their  bona  fides  must  be  clear, 
and  the  court  must  be  satisfied  that  it  was  not  intended  to 
cover  usury,  or  to  take  away  the  right  of  redemption  upon 
what  was,  in  fact,  intended  as  a  mortgage  to  secure  a  loan. 
Courts  of  equity  are  very  jealous  of  every  device  or  contri- 
vance intended  to  take  away  the  right  of  redemption  of  what 
is  the  security  for  a  loan.  And  one  proof  that  the  formal 
conveyance  was  intended  as  a  mortgage  only,  is  that  the 
transaction  commenced  by  negotiations  for  a  loan,  and  con- 
veying the  land  as  security  for  the  loan.  In  this  case,  the 
original  agreement  was  for  a  loan,  and  the  property  was 
offered  by  way  of  mortgage,  and  the  form  only  was  changed 
at  the  suggestion  of  counsel.  Tlie  transaction  must  be  con- 
sidered as  a  mortgage  only,  and  not  as  a  sale  and  agreement 
to  re-convey  part  on  payment  of  a  fixed  sum.  Another  in- 
dicaiion  of  the  transaction  being  a  mortgage,  cxi^tin^;  in  thi.s 
ca'^c  is,  that  Gleason  agreeil  to  pay  back  the  princijial  and 
inli-rest,  at  fixed  times. 

In  a  mortgage,  any  agreement  to  pay  more  than  the  sum 
loane<l  and  lawful  interest,  is  usury ;  so  also  must  an  agree- 
*ment  to  allow  the  lender  to  retain  part  of  the  land  mort- 
gaged after  being  repaid  the  loan  in  full,  be  treated  as  usu- 
rious ;  and  neither  will  be  enforced  by  courts  of  law  or 
equity.  If  this  was  the  whole  of  this  transaction  the  com- 
plainant would  be  entitled  to  the  full  relief  sought. 

But  a  l)orrower  and  lender  may  lawfully  make  other  bar- 
gains even  relating  to  the  mortgaged  property,  and  if  they 
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are  not  in  consideration  of  the  loan,  or  the  condition  of  its 
being  made,  and  are  otherwise  lawful,  they  may  be  enforced. 

If  Gleason  had  not  borrowed  money  of  Burke,  he  might 
lawfully  have  given  him  without  consideration  the  right  to 
occupy  part  of  his  lot  for  the  term,  on  the  conditions  here 
agreed  upon ;  and  if  Burke  had  erected  the  building  in  ac- 
cordance with  the  gift,  the  gift  would  be  valid,  and  would 
be  enforced  in  equity.  In  this  case  it  needed  no  agreement 
in  writing,  the  legal  t  tie  to  the  land  for  the  term  was  in 
Burke,  by  the  assignment;  and  eifect  can  be  given  to  it  by 
limiting  the  quantity  of  land  to  be  re-conveyed,  in  ordering 
redemption  according  to  the  actual  agreement  between  the 
parties.  It  is  certaitdy  a  case  in  which  the  gift  should  be 
shown  by  clear  proof.  But  it  is  sustained  by  the  testimony 
of  Scott  and  Burke,  and  the  subsequent  agreement  in  con- 
formity with  it  is  proved  by  Clark,  and  by  the  fact  that 
Gleason,  in  his  life,  permitted  Burke  to  build,  to  rent  the 
building,  and  receive  all  the  rents,  while  he  paid  all  the 
ground  rem  and  the  taxes  and  assessments  for  the  whole  lot. 
These  facts,  and  the  testimony  of  Clark,  are  consistent  with 
the  fact  that  the  gift  of  the  twenty -five  feet  was  a  usurious 
premium  for  the  loan.  But  the  evidence  of  Burke  and  Scott 
shows  that  the  gift  was  made  for  other  reasons,  and  was  not 
connected  with  the  loan,  or  a  condition  of  its  being  made. 
There  is  no  evidence,  and  no  circumstance  to  contradict  or 
impeach  these  witnesses. 

The  complainant  is  entitled  to  a  re-conveyance  of  the 
seventy  five  feet  of  the  north  part  of  the  lot,  upon  being 
paid  the  balance  of  the  $1500  unpaid  with  interest,  and  upon 
executing  an  agreement  making  that  part  liable  for  the 
ground  rent,  taxes  and  assessments  on  the  whole  lot,  but  not 
for  taxes  and  assessments  on  the  rear  building. 
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McMahon  vs.  O'Donnell  and  others. 

1.  A  simple  agreement  by  a  firm  to  employ  one  at  wages  to  be  measured 
by  a  proportion  of  the  profits,  does  not  constitute  him  a  partner. 

2.  An  answer  in  which  the  denial  is  made  in  such  form  as  to  leave  it  in 
doubt  whether  the  denial  is  of  the  fact  alleged,  or  only  of  the  facts  in  the 
form  and  manner  and  at  the  time  alleged  in  the  bill,  is  evasive,  and  will 
not  avail  to  dissolve  an  injunction. 

3.  If  some  of  the  denials  in  an  answer,  though  direct,  are,  by  reason  of 
the  manner  in  which  they  are  made,  evasive,  and  would  not  be  sustained 
on  exceptions,  yet,  if  other  parts  of  the  answer  allege  facts  responsive  to 
the  bill,  and  which  are  inconsistent  with,  and  thus  deny  the  material  alle- 
gations of  the  bill,  such  parts  may  be  taken  in  connection  with  the  evasive 
denials,  and  form  a  sufficient  denial  to  entitle  the  defendant  to  a  dissolu- 
tion of  the  injunction. 


On  motion  to  dissolve  injunction  upon  the  answer  of  the 
defendants. 

Mr,  Garretson  and  3fr.  Scudder,  for  the  motion. 

Mr.  J.  B.  Vredenburgh  and   Mr.  P.  Vredenburgh,  contra. 

The  Chancellor. 

The  equity  upon  which  this  injunction  depends,  arisen 
from  the  facts  stated  in  the  bill,  that  the  complainant  and 
Hugh  and  Neil  O'Donnell,  two  of  the  defendants,  were  part- 
ners and  purchased  certain  lands  with  the  partnership  funds, 
and  for  partnership  purposes,  and  that  H.  and  N.  O'Donnell 
fraudulently,  without  the  knowledge  or  consent  of  complain- 
ant, took  the  conveyances  in  their  own  names,  and  upon  a 
dissolution  of  the  partnership  on  January  1st,  1868,  claimed 
the  same  as  their  individual  property,  and  fraudulently  sold 
and  mortgaged  them  to  the  other  defendants.  The  bill 
prays  that  these  lands  shall  be  decreed  to  be  held  in  trust 
for  all  the  partners,  and  the  injunction  restrains  the  defend- 
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ants  from  selling  or  conveying  the  same,  or  assigning  tlie 
mortgage. 

The  answer  denies  the  partnership,  and  that  the  deeds 
were  made  in  the  names  of  the  two  O'Donnell's,  without  the 
complainant's  knowledge.  But  this  denial  is  made  in  some 
parts  of  the  answer,  in  such  form  as  to  leave  it  in  doubt 
whether  the  denial  is  of  the  fact  alleged,  or  only  of  the  facts 
in  the  form  and  manner,  and  at  the  time  alleged.  Such  an- 
swer is  evasive ;  as  if  a  bill  should  charge  that  the  defendant 
"  executed  a  mortgage  to  complainant,  and  then  folded  it  up, 
put  it  in  a  blue  envelope,  tied  it  with  red  tape,  and  handed  it 
to  complainant ;"  a  denial  of  the  facts  in  the  words  of  the 
charge  connected  by  the  word  "  and,"  would  be  literally  true 
if  the  tape  was  blue  or  the  envelope  white,  and  the  two  mate- 
rial facts,  the  execution  and  delivery,  true.  In  this  case 
the  charge  is,  "  that  H.  O'Donnell  on  a  certain  day  entered 
into  co-partnership  with  complainant,  under  the  name  of 
O'Donnell  &  Co.,  as  coopers,  for  the  purpose  of  carrying  on 
tlie  IJDusiness  of  cooperage  on  joint  account,  and  upon  an 
equal  division  of  the  profits."  The  answer  denies  "  that 
H,  O'Donnell  on  that  day,  &c,,"  in  the  words  of  the  charge. 
This  answer  is  not  false,  although  every  fact  denied  was 
true,  except  that  the  division  'of  the  profits  was  not  exactly 
equal.  The  answer  abounds  with  such  denials,  and  none  of 
these  are  sufficient  denials  to  dissolve  an  injunction,  nor 
would  they  be  sustained  on  exceptions.  The  complainant 
is  entitled  to  an  admission  or  denial  of  the  allegation,  that 
the  defendants  entered  into  partnership  with  him,  and  not 
merely  upon  the  day  or  on  the  terms  stated,  except  perhaps 
in  a  case  where  the  whole  equity  depended  upon  the  day  and 
the  share  of  the  profits.  But  upon  a  careful  perusal  of  the 
whole  answer,  there  are  positive  allegations  of  facts  as  to 
the  connection  of  the  defendants  with  the  complainant  in 
the  business  referred  to,  and  of  facts  within  their  knowledge, 
sufficient  to  show  that  there  was  no  partnership  between 
them  as  regards  the  capital  or  property  of  the  })artnership, 
but  only  an  agreement  that  the  complainant  should  be  em- 
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ployed  at  wages  to  be  measured  by  a  proportion  of  the  profits. 
The  answer  as  to  these  facts  is  responsive  to  the  bill,  and  is  in- 
consistent with,  and  thus  denies,  the  allegations  that  they  were 
partners  as  to  this  business  ;  and  this,  connected  witii  the 
direct  denial  in  the  form  I  have  mentioned,  is  on  the  whole  a 
sufficient  denial  to  entitle  the  defendants  to  a  dissolution  of 
the  injunction.  The  denial  that  the  title  to  these  lots  was 
taken  in  the  name  of  Hugh  and  Neil  O'Donnell,  without  the 
knowledge  of  the  complainant,  is  full  and  explicit.  If  there 
was  no  partnership,  except  that  the  complainant  was  to  be  paid 
for  his  services  by  a  proportion  of  the  profits,  and  these  lots 
were  bought  by  the  defendants  through  him  as  their  agent,  and 
the  conveyance  made  to  them  in  their  own  names,  with  the 
knowledge  and  in  the  presence  of  the  complainant,  the  lots  are 
not  held  in  trust  for  him,  nor  can  he  have  any  right  to  restrain 
the  sale  of  them.     The  injunction  must  be  dissolved. 


Phillips  vs.  Hulsizer.* 


1.  If  a  deed  or  transfer  absolute  on  its  face  is  made  only  as  security  for 
a  loan  or  antecedent  debt,  it  will  be  considered  a  mortgage,  and  the  fact 
that  it  was  so  made  may  be  shown  by  parol. 

2.  In  determining  whetlier  a  transaction  is  a  contract  for  lepurchase  or 
a  mortgage,  the  fact  that  there  is  no  continuing  debt  is  a  strong  circum- 
stance, where  there  is  any  doubt,  to  show  that  it  is  a  contract  for  repur- 
chase. If  the  proof  establishes  that  the  consideration  money  was  a  loan, 
and  the  party  receiving  it  is  personally  liable  for  its  repayment,  that  con- 
stitutes it  a  debt :  it  does  not  require  a  writing  to  make  it  such  ;  nor  is  it 
extinguished  by  or  merged  in  a  mortgage  taken  for  its  security. 

3.  P.  having  a  written  contract  with  H.  to  plant  peach  trees  on  land 
of  the  latter  on  shares,  assigned  his  interest  therein  to  H.  to  secure  a 
loan  made  to  him  by  H.,  who  refused  to  receive  the  debt  after  the  time  for 
the  payment  expired,  and  claimed  the  property  and  sold  the  fruit.  On  a 
bill  by  P.  to  redeem  and  for  an  account,  it  was  referred  to  a  master  to 
take  an  account  of  what  was  due  to  H.  for  principal  and   interest,  and 


*  Cited  in  Sweet  v.  Parker,  7  C.  E.  Gr.  457. 
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of  the  rents  and  profits  received  by  him,  he  to  be  charged  only  with 
what  he  had  actnally  received,  unless  he  liad  been  guilty  of  laches  or 
fraud  in  managing  the  property  ;  if  he  made  a  sale  in  the  beginning  of 
a  season,  in  good  faith,  without  fraud,  he  was  chargeable  only  with  what 
lie  received,  notwithstanding  it  should  appear  that,  as  the  crop  turned  out, 
oonsiderable  more  might  have  been  made  by  a  different  course.  H.  was 
also  to  be  allowed  actual  expenses  incurred  in  good  f\iith  in  the  manage- 
ment and  taking  care  of  the  property,  and  compensation  for  his  labor,  if 
he  gave  his  own  time  to  the  cultivation,  gathering,  and  sale  of  the  crop. 

4.  The  general  rule  is,  that  on  a  bill  by  a  mortgagor  to  redeem,  the 
mortgagor  must  pay  the  costs. 

5.  When  the  conduct  of  the  mortgagee  has  been  unfair  or  oppressive,  he 
may  be  charged  with  the  costs ;  but  the  mere  fact  that  he  refused  to  accept 
the  debt  under  an  error  as  to  his  rights,  will  not  make  him  liable,  and  par- 
ticularly when  the  mortgagor  had  failed  to  pay  the  debt  when  due,  and 
had  put  the  mortgagee  to  expense  and  inconvenience. 


This  cause  was  argued  on  final  hearing,  upon  bill,  answer, 
replication,  and  proofs. 

Mr.  G.  A.  Allen,  for  complainant. 

Mr.  Van  Fleet,  (with  whom  was  Mr.  Bird,)  for  defendant. 

The  controlling  question  of  this  case  is,  was  the  transaction 
between  the  parties  a  conditional  sale  or  a  mortgage  ? 

The  leading:  incidents  of  a  sale  are  :  1.  Necessitous  condi- 
tion  of  the  grantor  or  vendor.  2.  Lapse  of  a  long  time  be- 
fore a  claim  to  redeem  is  made.  3.  Absence  of  an  agreement 
to  repay  purchase  money.  4.  Consideration  paid  being  near 
the  cash  value  of  the  property. 

The  leading  incidents  of  a  mortgage  are  :  1.  The  relation 
of  debtor  and  creditor.  2.  Vendor  retaining  possession  of 
the  property.  3.  Great  excess  of  value  over  the  considera- 
tion ])aid.     1  Hilliard  on  Mort.  96,  T[  3. 

If  the  conb-act  was  a  conditional  sale,  the  complainant  is 
entitled  to  no  relief.  In  conditional  sales,  the  time  limited 
for  repurchase  must  be  precisely  observed,  or  the  vendor's 
right  to  reclaim   the  property  will  be  lost.     4  Kent's  Com. 
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148 ;  Longuet  v.  Scawen,  1  Ve^.  405 ;  Powell  on  Mort.  138, 
note  t;  Davis  v.  Thomas,  1  Russ.  &  Myt.  506. 

Do  the  incidents  of  this  transaction  show  it  was  a  condi- 
tional sale  or  a  mortgage  ? 

The  vendor  was  in  necessitous  circumstances.  His  prop- 
erty had  been  sold  by  the  sheriff  just  before  the  sale  of  tliis 
property  to  the  defendant,  and  it  had  been  selected  by  him  as 
part  of  the  $200  exempt  from  sale  under  execution. 

A  long  time  elapsed  before  any  claim  to  redeem  was  made. 
The  time  limited  for  the  repurchase  was  April  1st,  1864. 
The  defendant  informed  the  complainant,  in  May,  1864,  that 
as  the  complainant  had  failed  to  repurchase  within  the  time 
limited,  he  had  lost  all  right  to  the  property. 

The  subject  of  the  sale  was  a  peach  orchard,  in  the  second 
year  of  its  growth.  In  order  to  preserve  the  health  of  the 
trees,  they  required  constant  labor  and  attention.  After  the 
defendant  gave  the  complainant  notice  that  he  had  lost  the 
right  to  repurchase,  the  complainant  abandoned  the  orchard 
and  neglected  to  perform  atiy  of  the  terms  of  the  contract 
under  which  the  trees  had  been  planted.  He  made  a  claim 
to  redeem  May  29th,  1865.  At  this  time  there  was  some 
prospect  of  a  crop,  but  the  crop  failed.  There  was  none  in 
1866.  There  was  a  fine  crop  in  1867;  and,  after  it  became 
certain  that  there  would  be  a  good  crop,  the  complainant 
filed  the  bill  in  this  case.  He  was  speculating  upon  the 
chances,  intending  to  claim  that  the  transaction  was  a  mort- 
gage, if  the  orchard  proved  productive ;  and,  if  it  proved 
worthless,  and  the  complainant  sought  to  recover  the  money 
paid,  he  intended  to  claim  that  it  was  a  sale. 

If  the  defendant  had  left  the  orchard  in  the  condition  in 
which  it  was  when  the  complainant  abandoned  it,  it  would 
never  have  been  worth  a  dollar  to  anybody.  All  it  is,  it  has 
been  made  by  the  defendant's  labor  and  skill.  The  com- 
plainant, since  May,  1864,  has  never  raised  his  hand  nor 
expended  a  farthing  to  preserve  it  from  destruction.  By  the 
terms  of  the  contract  under  which  the  orchard  was  planted, 
the  complainant  was  to  do  all  the  work,  and  find  all  the  fer- 
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tilizers  applied  to  it.  The  complainant's  conduct,  quite  as 
strongly  as  the  lapse  of  time,  shows  that  he  understood  that 
the  transaction  was  a  sale. 

The  relation  of  creditor  and  debtor  did  not  exist  between 
the  parties.  Had  tiie  defendant  preferred  to  recover  the 
money,  and  not  to  hold  the  orchard,  he  could  not  have  main- 
tained an  action  for  it.  The  absence  of  this  relation  between 
the  parties  is  generally  esteemed  decisive  as  to  the  character 
of  the  transaction. 

It  is  a  necessary  ingredient  of  a  mortgage  that  the  mort- 
gagee shall  have  a  remedy  against  the  person  of  the  debtor. 
Comoay's  Ex'rs  v.  Alexander,  7  Cranch  218  ;  Flagg  v.  Manv, 
14  Pick  478. 

The  fact  that  there  is  no  contract  for  the  repayment  of 
the  purchase  money  and  interest,  whicli  is  binding  upon  the 
person  making  the  conveyance,  so  as  to  make  his  general 
right  to  redeem  as  a  mortgagor,  and  the  corresponding  right 
of  the  grantee  to  recover  his  money  instead  of  keeping  the 
land,  mutual  and  reciprocal,  is  a  strong  circumstance  in  favor 
of  construing  the  contract  to  be  a  conditional  sale,  and  not  a 
mortgage.  Holmes  v.  Grant,  8  Paige  257  ;  Glover  v.  Payn, 
19  Wend.  518;  Goodman  v.  Grierson,  2  Ba/l  &  Beat.  274; 
Henry  v.  Bell,  5  Vt.  393. 

The  price  paid  was  the  full  cash  value  of  the  orchard. 
The  sum  paid  by  the  defendant  to  tlie  complainant  was  $100. 
The  complainant's  interest  in  this  orchard  was  appraised, 
just  before  the  sale  by  the  complainant  to  the  defendant,  by 
appraisers  appointed  by  the  sheriff,  at  $60.  The  defendant 
expected  the  complainant's  interest  in  the  orchard  would  be 
sold  by  the  sheriff.  He  sent  a  person  to  the  sale  to  purchase 
it  for  him.  He  directed  him  to  pay  $100  for  it,  and  if  it  was 
likely  to  be  sold  to  a  person  who  would  give  him  trouble,  to 
pay  $li3  more.  The  evidence  of  the  complainant  as  to  the 
value  of  the  orchard,  is  simply  opinion,  and  confined  to  the 
year  1868,  when  the  peach  business  was  much  more  pros- 
perous than  it  was  in  1863,  when  this  sale  was  made. 

There  is  a  fact,  independent  of  the.se  incident-s,  which  is 
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decisive  as  to  the  character  of  this  transaction.  When  this 
sale  was  made  the  complainant  first  applied  to  the  defendant 
for  a  loan  of  $25,  offering  to  transfer  his  interest  in  the 
orchard  as  security  for  the  loan.  The  defendant  refused  to 
make  the  loan,  but  proposed  to  buy,  and  the  $100  was  paid 
at  the  conclusion  of  the  negotiation  for  purchase.  Tiie  de- 
fendant did  not  understand  the  transaction  to  be  a  loan,  for 
he  distinctly  refused  to  lend  ;  the  complainant  could  not  have 
understood  it  to  be  a  loan,  for  the  defendant  had  expressly 
refused  the  security  for  a  loan  of  one  fourth  the  sum  paid. 

If  the  transaction  is  held  to  be  a  mortgage,  the  complain- 
ant must  pay  all  costs  of  both  parties  of  the  proceedings  thus 
far,  and  also  of  the  proceedings  under  a  decree  to  account. 
Slee  V.  Manhattan  Co.,  1  Paige  81 ;  Shuttle-worth  v.  Lowther, 
7  Ves.  587;  Harvey  v.  Tebbutt,  1  Jac.  &  W.  197. 

The  Chancellor. 

The  bill  in  this  case  is  filed  for  the  redemption  and  re- 
conveyance of  one  half  of  a  peach  orchard  planted  by  com- 
plainant on  the  land  of  defendant,  under  a  written  agree- 
ment that  each  should  have  one  half  of  the  proceeds ;  and 
also  for  an  account.  In  July,  186-"},  the  complainant,  !>•  an 
endorsement  on  the  agreement,  and  for  the  consideratiiMi  of 
$100,  assigned  his  interest  in  the  agreement  to  the  defend- 
ant, who  at  the  same  time  signed  and  delivered  to  the  com- 
plainant a  writing,  stating  that  such  assignment  was  upon 
the  condition  that  tlie  complainant  might,  on  the  1st  day  of 
April,  1864,  pay  the  $100  and  interest  from  date,  and  "then 
it  is  agreed  by  the  parties,  that  tiie  said  Hulsizer,  by  re- 
ceiving such  payment,  shall  again  return  the  said  agreement 
so  assigned  by  said  C.  T.  Phillips  to  J.  C.  Hulsizer,  to  the 
said  Phillips. 

Phillips  did  not  pay  the  money  on  the  day  set  for  the 
purpose,  but  tendered  $112,  as  the  amount  due  with  interest, 
on  the  29th  of  May,  1865.  The  defendant  refused  to  ac- 
cept it,  denying  that  the  complainant  had  any  right  in  the 
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premises,  and  claiming  that  he  had  forfeited  all  right  by 
omitting  to  pay  the  amount  on  the  day  specified. 

The  question  in  the  case  is,  whether  under  the  circum- 
stances, this  transaction  was  a  mortgage,  or  a  contract  to 
reconvey  on  payment  of  the  price  stipulated.  If  it  was  a 
mortgage,  the  complainant  is  entitled  to  redeem ;  and  the 
defendant,  who  has  been  in  possession  and  received  all  the 
produce  of  the  orchard,  must  account  for  it  to  the  complain- 
ant. 

By  the  original  agreement  the  complainant  was  bound  to 
plant  the  orchard  and  cultivate  it,  and  to  furnish  and  put 
upon  it  every  year  manure  to  the  value  of  $25.  On  the 
day  of  the  transfer  he  applied  to  the  defendant  for  the  loan 
of  $25  for  that  purpose,  offering  his  interest  in  the  orchard 
as  security.  The  defendant  declined  to  make  that  loan,  but 
offered  to  advance  him  $100  if  he  would  transfer  his  interest 
in  the  orchard  to  him,  and  that  he  would  reconvey  the  same 
if  the  money  and  interest  should  be  repaid  on  the  first  of 
April  next.  The  complainant  says  that  tiiis  advance  was  as 
a  loan,  and  the  transfer  was  made  only  as  security  for  its  re- 
payment. The  defendant  says  it  was  advanced  as  purchase 
money,  and  that  the  paper  executed  by  him  was  given  only 
for  the  purpose  of  giving  the  complainant  the  right  to  re- 
purchase the  same,  if  he  should  elect  so  to  do,  by  the  1st 
day  of  April,  1864.  Each  testifies  to  his  own  account  of 
the  transaction  as  the  truth. 

Two  of  the  witnesses  of  the  complainant,  Isaac  Bogert 
and  Thomas  A.  Standish,  testify,  that  in  conversations  had 
with  them  severally  about  this  transaction,  the  defendant 
stated  that  he  had  loaned  this  $100  to  the  complainant,  and 
had  taken  the  assignment  of  the  orchard  as  security  for  the 
payment,  and  that  the  complainant  had  forfeited  his  right 
by  neglecting  to  pay  at  the  day  stii)ulated. 

It  is  well  settled  that  a  transfer  absolute  on  its  face  may 
be  shown  by  parol  proof,  to  have  been  given  as  a  mortgage 
only.  In  this  case  the  testimony  of  the  two  parties  them- 
selves is  on  equal  footing,  but  the  clear  positive  evidence  of 
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the  two  witnesses  referred  to,  whose  testimouy  or  credibility 
is  not  impeached,  leaves  the  decided  weight  of  evidence 
against  the  defendant. 

Did  the  case  depend  on  this  evidence  only,  the  transfer 
must  be  considered  a  mortgage.  If  a  deed  or  transfer  ab- 
solute on  its  face  is  made  only  as  security  for  a  loan,  or  an 
antecedent  debt,  it  will  be  considered  a  mortgage,  and  the 
fact  that  it  was  so  made  may  be  shown  by  parol.  This  doc- 
trine has  been  acknowledged  and  acted  upon  by  this  court 
in  several  cases.  Clark  v.  Condit,  3  C.  E.  Green  358 ;  De 
Camp  V.  Crane,  4  C.  E.  Green  166;  Taw  Kexiren  v.  Mc- 
Laughlin, Ibid.  187. 

It  is  also  laid  down  and  approved  by  text  writers  of 
authority,  as  law.  4  Kent's  Com.  142;  2  Story's  Eq.  Jur.,  §§ 
1018,  1019. 

In  this  case,  the  fact  that  the  advance  was  a  loan  and  the 
transfer  intended  as  security  only,  is  strongly  supported  by 
the  circumstances.  The  amount  which  had  been  expendeil 
by  the  complainant  upon  the  peach  orchard  exceeded  ^150, 
besides  the  time,  skill,  and  labor  of  himself.  The  trees 
were  in  their  second  year,  and  were  thrifty  and  in  good 
condition ;  so  far  as  could  be  judged  the  experiment  was  a 
success.  The  object  for  which  the  money  was  got,  at  least 
so  far  as  $25,  the  amount  applied  for,  was  concerned,  was  to 
procure  manure  to  put  around  the  trees.  It  was  bought  tlie 
same  day,  and  put  upon  the  ground  that  day  and  the  next. 
The  purpose  and  its  execution,  were  both  known  to  the 
defendant.  It  can  hardly  be  conceived  that  this  would  be 
done,  if  the  comjilainant  understood  that  he  had  sold  the 
property  absolutely,  or  that  the  transaction  was  anything 
else  than  security  for  a  loan.  The  amount  really  received 
was,  after  taking  off  the  sum  spent  for  manure,  only  $75,  or 
one  half  of  the  sum  that  complainant  had  expended ;  and 
of  this,  $10  was  retained  by  defendant  for  the  board  of 
complainant  and  his  workmen,  while  laboring  at  the  trees. 
The  fact  that  there  is  no  continuing  debt,  is  a  strong  circum- 
stance, where  there  is  any  doubt,  to  show  that  a  transaction 
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is  a  contract  for  repurchase,  aud  not  a  mortgage.  This  was 
clearly  and  strongly  stated,  in  the  opinion  of  this  court,  in 
Hogan  v.  Jaques,  4  C.  E.  Green,  128 ;  DeCamp  v.  Crane, 
Ibid.  171. 

But  if  the  evidence  of  the  complainant,  and  of  Bogert 
and  Standish,  is  believed,  the  money  was  a  loan,  and  the 
complainant  was  personally  liable  for  its  repayment.  A  loan 
always  constitutes  a  debt,  and  it  does  not  require  a  note,  or 
bond,  or  covenant  to  make  it  such,  nor  is  it  extinguished  by 
or  merged  in  a  mortgage  taken  for  its  security. 

But  in  this  case,  the  papers  themselves,  in  my  opinion, 
constitute  a  mortgage,  and  are  clearly  a  mortgage  were 
there  no  other  proof  of  the  object  or  intention  of  the  parties. 
Such  papers,  when  executed  at  one  time,  and  part  of  the 
same  bargain  and  transaction,  must  be  construed  as  if  one 
instrument.  Then  the  transfer  is  made  on  condition,  that  if 
the  money  and  interest  is  repaid  on  the  first  of  April,  1864, 
Hulsizer  shall  return  to  Phillips  the  agreement  so  assigned 
by  Phillips  to  Hulsizer.  These  are  in  substance  the  very 
terms  which  are  most  commonly  used  to  convert  a  deed  into 
a  mortgage.  Mortgages  are  generally  drawn  in  precisely 
the  same  terms  as  absolute  deeds,  with  a  condition  that  the. 
conveyance  shall  be  void,  or  that  the  property  shall  be  re- 
conveyed  upon  repayment.  This  defeasance  contains  that 
condition,  and  expressly  states  that  the  assignment  of  the 
agreement  was  made  upon  that  condition. 

On  both  grounds,  this  transfer  must  be  held  to  be  a  mort- 
gage only,  and  the  complainant  must  be  allowed  to  redeem. 
The  defendant  having  taken  possession  of  the  mortgaged 
property,  and  taken  the  rents,  issues,  and  profits,  must 
account  for  them,  and  there  must  be  a  reference  to  a  master 
to  take  an  account  of  what  is  due  to  the  defendant  for  prin- 
cipal and  interest  on  the  loan  of  $100,  and  to  take  an  account 
of  the  net  profits  received  by  tlie  defendant  from  the  orchard 
since  A])ril  1st,  1864.  In  tliis  account  he  must  be  charged 
only  with  the  amounts  actually  received  by  him,  and  not 
what  he  might  have  possibly  made  or  received,  unless  he  has 
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been  guilty  of  laches  or  fraud  in  managing  the  property ; 
and  if  a  sale  made,  in  the  beginning  of  a  season,  of  part  of 
the  crop,  was  made  in  good  faith  and  without  fraud,  he  will 
only  be  chargeably  with  what  he  received,  although  it  may 
appear  that  by  a  different  course,  as  the  crop  turned  out  in 
that  season,  considerably  more  might  have  been  made  out  of 
it.  He  must  be  allowed  all  expenses,  actually  a^id  in  good 
faith  incurred  in  managing  and  taking  care  of  the  property, 
and  compensation  for  his  labor,  if  he  gave  his  own  time  and 
labor  to  the  cultivation,  gathering,  and  sale  of  the  crop. 

As  to  costs.  A  mortgagor  on  a  bill  to  redeem  is  obliged  to 
pay  the  costs ;  when  tiie  conduct  of  the  mortgagee  has  been 
unfair  or  oppressive,  he  may  be  made  liable.  The  defendant 
in  this  case  erred  in  refusing  to  accept  the  money  when 
tendered,  and  neglecting  to  reconvey  the  estate  or  contract. 
But  he  no  doubt  acted  in  good  faith,  supposing  that  the 
transaction  was  not  a  mortgage,  but  a  mere  contract  to 
convey,  whicii  had  been  forfeited.  The  complainant,  on  the 
other  hand,  was  in  laches,  in  not  fulfilling  his  contract  and 
paying  the  money  on  the  day  mentioned  in  the  condition. 
He  had  comjielled  the  defendant  to  take  possession  of  the 
property,  and  allowed  him  to  cultivate  it  at  his  own  expense 
for  more  than  one  year  before  tender,  and  had  thus  made  an 
account  necessary,  extending  much  beyond  the  amount  of 
principal  and  interest  due.  On  the  whole,  I  do  not  think 
that  there  is  sufticient  ground  to  take  this  case  out  of  the 
general  rule,  that  the  costs  must  be  paid   by  the  mortgagor. 


King  vs.  Ruckman.* 
RucKMAN  VS.  King. 


1.  The  established  doctrine  of  equity  is,  that,  in  general,  time  is  not  of 
the  essence  of  a  contract  for  the  sale  of  lands.  But  it  may  become  of  the 
essence  of  the  contract,  either  by  being  made  so  by  the  contract  itself  or 
from  the  nature  and  situation  of  the  subject  matter  of  the  contract,  or  by 
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express  notice  given,  requiring  the  contract  to  be  closed  or  rescinded  at  a 
stated  time,  which  must  be  a  reasonable  time  according  to  the  circum- 
stances of  the  case. 

2.  If  it  clearly  appear  to  be  the  intention  of  the  parties  to  an  agreement, 
that  time  sliall  be  deemed  of  the  essence  of  the  contract,  it  must  be  so 
considered  in  equity.  It  will  be  so  held  when  such  intention  appears  from 
the  nature  of  the  subject  matter  or  the  object  of  tlie  parties,  or  by  pan^l 
proof  that  it  was  so  considered  at  the  time  of  making  the  contract.  A  new 
agreement  extending  the  time,  is  evidence  that  the  parties  consider  the 
time  material. 

3.  A  stipulation  in  a  contract  for  the  sale  of  lands,  that  the  vendor, 
"  upon  receiving  such  payments  and  such  mortgage,  at  the  time  and  in  the 
manner  above  mentioned,"  will  convey,  is  not  sufficient  of  itself  to  make 
the  time  of  the  essence  of  the  contract.  These  words,  taken  in  connection 
with  the  negotiations  and  statements  at  the  time  the  contract  was  entered 
into,  when  the  vendor  said  he  wanted  the  money  to  fulfill  his  contracts  for 
the  purchase  of  some  of  the  land,  and  the  time  was  changed  to  a  later  day 
at  the  request  of  the  vendee,  and  the  vendor  refused  to  accept  a  verbal 
promise  by  the  vendee  to  pay  it  at  an  earlier  date  than  the  vendee  wished 
the  contract  to  express,  create  an  express  stipulation  that  time  is  of  the 
essence  of  the  contract. 

4.  The  effect  of  a  contract  to  convey  lands,  which  does  not  name  a  place 
of  payment,  is  to  require  the  vendee  to  pay  the  money  to  tlie  vendor,  and 
to  find  him  for  the  purpose  of  payment,  or  use  reasonable  diligence  to  find 
him. 

5.  Where  a  contract  is  silent  as  to  the  place  of  payment,  the  burthen  of 
proof  to  show  that  a  place  other  than  the  place  of  business  or  residence  of 
the  party  to  be  paid  was  agreed  on,  is  upon  the  party  by  whom  the  money 
is  to  be  paid. 

6.  The  only  testimony  allowed  to  impeach  the  character  of  a  witness  is 
as  to  his  general  reputation  in  his  neighborhood  for  truth  and  veracity, 
and  that  such  reputation  is  generally  bad.  A  statement  by  the  witness 
that,  from  what  he  knows  of  the  reputation  of  the  witness  impeached,  he 
would  not  believe  him  under  oath,  is  not  sufficient. 

7.  Where  a  contract  is,  as  to  any  part  of  the  lands  a  conveyance  whereof 
is  sought  to  be  enforced,  uncertain,  and  incapable  of  being  rendered  cer- 
tain, it  will  not  be  enforced.  Nor  can  the  contract  as  to  such  part  be 
rejected  as  immaterial,  and  performance  be  ordered  of  the  residue,  upon 
compensation,  when  the  residue  and  the  compensation  could  only  be  ascer- 
tained by  parol. 


The  suit  of  King  is  for  the  specific  performance  of  a  con- 
tract made  by  Hucknian  with  him  for  the  conveyance  of 
lands.     The  bill  Avas  filed  July  1st,  1868.     The  suit  of  Ruck- 

YOL.  V.  u 


318  CASES  IN  CHANCERY. 

King  V.  Euckman. 

man  is  to  have  that  agreement  rescinded,  canceled,  and  de- 
clared void,  on  the  ground  of  non-performance  by  King.  His 
bill  was  filed  July  8th,  1868,  and  is  not  a  cross  bill.  Ruck- 
man,  at  the  time  of  commencing  that  suit,  did  not  know  of 
the  other.  By  agreement,  both  causes  were  heard  at  the  same 
time,  the  evidence  taken  in  each  being  admitted  to  be  evidence 
in  the  other. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of 
the  court. 

Mr.  A.  S.  Boyd  and  Ilessi^s.  Fowler  &  Holcomb  (of  New 
York)  for  King. 

King  appears,  by  his  own  testimony,  and  from  all  other 
circumstances,  to  have  earnestly  desired  and  honestly  labored 
to  obtain  from  Ruckman  a  conveyance  of  the  })roperty  sold 
him,  upon  the  terms  of  the  contract  between  them.  It  has 
been  quite  as  clear  that  Ruckman  has  labored  to  save  himself 
from  the  performance  of  that  contract.  There  seems  to  be 
hardly  a  question  of  law  in  the  case,  unless  King  were  to 
admit  that  he  did  nothing  towards  the  performance  of  the 
contract  until  the  1st  day  of  July  ;  and  if  he  did  not,  and  we 
were  to  base  our  claim  to  a  specific  performance  in  his  favor  on 
the  ground  that  time  was  not  the  essence  of  his  contract,  we 
should  prepare  the  way  for  so  doing  by  an  appeal  to  the  prin- 
ciple that,  in  equity,  the  estate  bargained  for  and  agreed  to  be 
sold  passes  to  the  purchaser  as  soon  as  the  written  contract  has 
been  signed  by  the  parties.  In  the  ordinary  case  of  the  pur- 
chase of  an  estate  and  affixing  a  particular  day  for  the 
completion  of  the  title,  a  court  of  chancery  considers  that  a 
general  object  being  the  sale  of  an  estate  for  a  particular 
sum,  the  particular  day  named  is  merely  formal,  and  tli^ 
stipulation  means,  in  truth,  that  the  purchase  shall  be  com- 
pleted in  a  reasonable  time,  regard  being  had  to  all  the 
circumstances  of  the  case,  and  the  nature  of  the  title  to  be 
made.  Addison  on  Con.,  p.  173  ;  Heai'ne  v.  Tenant,  13  Ves. 
287. 

And  a  court  of  equity  discriminates  between  the  terms  of 
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a  contract  which  are  formal,  and  a  breach  of  which  it  would 
be  inequitable  in  either  party  to  insist  on  as  a  bar  to  the 
other's  rights,  and  those  which  are  of  the  essence  and  sub- 
stance of  the  agreement.     Fry  on  Spec.  Perf.,  §  709. 

And  we  would  ask  an  application  to  such  a  case,  of  that 
broad  and  flexible  proposition,  that  whenever,  in  any  par- 
ticular instance,  it  is  just  and  reasonable,  under  the  circum- 
stances, that  performance  of  a  contract  should  be  insisted 
upon  at  the  stipulated  time,  and  no  extension  of  that  time 
sanctioned  by  the  court,  such  will  be  the  rule  adopted,  and 
under  other  circumstances  the  contrary  rule.  Hilliard  on 
Ven.  180,  181-2,  notes.  For  it  is  the  business  of  this  court 
to  relieve  against  lapse  of  time  in  the  performance  of  an 
agreement,  and  especially  where  the  non-performance  has  not 
arisen  by  default  of  the  party  seeking  to  have  a  specific  per- 
formance.    1  Ves.  450,  and  note. 

And  that  time,  mentioned  in  the  contract  of  sale  for  the 
payment  of  ths  purchase  money,  is  not  generally  of  the 
essence  of  the  contract,  and  the  purchaser  does  not  forfeit  his 
purchase ;  neither  should  we  lose  our  contract  by  neglecting 
to  pay  at  the  day.  Fry  on  Spec.  Perf.  313,  §  709,  and  note  ; 
Wells  V.  Wells,  Ired.  Ch.  596 ;  Runnels  v.  Jackson,  1  How. 
(Mss.)  358;  Rogers  v.  Saunders,  16  Maine  92-98;  Att'y- 
Gen'l  V.  Purmort,  5  Paige  620 ;  Seaion  v.  Slade,  7  Ves.  273 ; 
Brashier  v.  Gratz,  6  Wheat.  528. 

Time  is  not  generally  deemed,  in  equity,  to  be  of  the 
essence  of  the  contract,  unless  the  parties  have  expressly  so 
treated  it,  or  it  necessarily  follows,  from  the  nature  and  cir- 
cumstances of  the  contract.  If  the  party  comes  recenti  facto 
to  ask  for  a  specific  performance,  the  suit  is  treated  with  in- 
dulgence, and  generally  with  favor,  by  the  court.  1  Story's 
Eq.  Jur.,  §  776. 

King   has   shown    himself  ready,   desirous,    prompt,    and 

eager  to  perform  the  contract,  and  he  comes  before  the  court 

entitled  to  be   treated   with   favor.     Alley  v.  Deschamps,  13 

Ves.  228 ;  Moore  v.  Blake,  1  Ball  &  B.  68 ;  King  v.  Hamil- 

ton,  4  Peters  ZU. 
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Equity  holds  time  to  be  prima  facie  unessential,  and  will 
enforce  the  specific  performance  of  agreements  after  the  time 
for  the  performance  has  been  suffered  to  pass.  Huffman  v. 
Hummer,  2  C.E.  Green  2Q3;  Williston  v.  Williston,  41  Barb. 
635 ;   Young's  Adm'r  v.  Rathbone,  1  C.  E.  Green  225. 

Mere  lapse  of  time  constitutes,  in  itself,  no  bar  to  a  decree 
for  specific  performance.  A  contract  for  the  conveyance  of 
land  decreed  after  the  lapse  of  twenty-three  years.  ToU 
Bridget.  Vreeland,  3  Gh^een's  C.  R.  157. 

This  reference  to  the  well  known  principle  that  time  is 
not,  in  equity,  the  essence  of  the  contract,  would  only  be 
applicable  to  the  case  if  we  were  to  admit  that  nothing  was 
done  by  King  before  the  1st  day  of  July,  or  if,  to  the  same 
effect,  the  court  were  to  consider  as  nothing  every  effort 
which  King  made  in  that  month  toward  the  performance  of 
his  contract.  Even  if  King's  acts  did  not  constitute  a  good 
tender,  he  has  not  been  guilty  of  any  such  unnecessary  delay 
or  gross  laches  as  will  bar  him  from  relief  in  equity.  1  Stoi^y's 
Eq.  Jur.,  §  776,  and  cases  cited. 

Ruckman  cannot  avoid  specific  performance  by  showing 
that  some  portions  of  the  lands  mentioned  in  the  contract  are 
not  owned,  or  cannot  be  procured  by  him,  and  that  other  por- 
tions lie  in  another  state. 

The  main  body  of  the  lauds  are  within  the  state  of  New 
Jersey. 

If  Euckman  cannot  make  a  good  title  to  the  whole.  King 
may  take  title  to  such  as  Ruckman  has,  and  accept  compensa- 
tion in  damages  for  the  residue.  Allerton  v.  Johnson,  3  Sandf. 
C.  R.  72. 

A  specific  performance  may  be  decreed,  though  the  land  is 
without  the  jurisdiction  of  the  court,  if  the  person  of  the 
defendant  is  within  the  reach  of  its  process.  1  Vern.  77,  135  ; 
Wyth  13;  6  Oranch  148  ;  1  Ves.  144;  Sutphen  v.  Foivler,  9 
Paige  280. 

A  court  of  equity  may  enforce  specific  performance, 
although  the  lands  are  situated  in  another  state,  and  the 
contract  was  made  and  was  to  be  performed  there,  and  the 
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vendor  is  a  non-resident,  the  defendant  being  duly  served 
with  process  and  subject  to  the  jurisdiction.  3  Sandf.  C.  R. 
185 ;  9  Paige  281  ;  3  Ves.  170 ;  1  Sim.  d'  Stu.  15  ;  6  Crancfi 
148;  Hopk  213;  Cleveland  v.  BurrilL  25  Barb.  532;  New- 
ton V.  Bronson,  3  Kernan  587. 

The  description  in  the  contract,  althougli  not  specific,  is 
sufficiently  certain.  It  has  been  held  tliat  an  agreement  to 
convey  two  hundred  and  forty  acres  of  land  owned  by  the 
vendor — defendant — in  the  town  of  A,  naming  also  the 
county  and  state,  is  sufficiently  certain  and  definite  to  be 
specifically  enforced.  Richards  v.  Ediok,  17  Barb.  260.  Thus, 
for  instance,  the  expression,  "  Mr.  Ogilvie's  house,"  was  held 
sufficient.  Ogilvie  v.  Foljambe,  3  3Ier.  53.  Upon  the  same 
principle  specific  performauce  of  a  contract  will  not  be  re- 
fused because,  in  the  description  of  the  land,  it  omitted  to 
state  the  town  in  which  it  lies.  Robeson  v.  Hombaker,  2 
Green's  C.  R.  60. 

Cerium  est  quod  certum  reddi  potest. 

To  the  proposition  that  in  equity  a  contract  to  be  spe- 
cifically performed  must  be  mutual,  there  is  an  exception 
that  the  purchaser  can  insist  on  having  all  that  the  vendor 
Ciin  convey,  with  a  compensatioi:  for  the  difference.  Fry  on 
Spec.  Perf.,  p.  133,  §  299.  And  if  the  vendee  chooses  to 
take  as  much  as  he  can  have,  he  has  a  right  to  that,  and  to 
an  abatement.  Mortlock  v.  Buller,  10  Ves.  315;  Milligan 
v.  Cooke,  16  Fes.  1 ;  Hill  v.  Buckley,  17  Ves.  394 ;  Bennett 
V.  Fowler,  2  Beav.  302 ;  Waters  v.  Travis,  9  Johns.  C.  R. 
465. 

This  principle  is  offered  in  answer  to  the  objection  which 
may  be  made  by  Riickman,  that  he  has  not  the  title  to  the 
laud  sold,  and  therefore  cannot  perform  his  contract. 

Where  the  vendor  has  contracted  to  convey  a  tract  of 
land,  the  title  to  a  part  of  which  fails,  the  vendee  may  claim 
a  specific  performance  of  the  contract  as  to  the  residue  of 
the  land,  with  a  compensation  in  damages,  in  relation  to  that 
to  which  the  vendor  is  unable  to  give  a  good  title.  Moras  v. 
Elmendorf,  11  Paige  2.S7. 
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And  it  must  not  be  understood  that  the  incapacity  of  the 
defendant  to  perform  a  contract  literally  and  exactly  in  all 
its  parts,  will  be  a  bar  to  its  performance.  Fry  on  Spec, 
Perf.,  §  667. 

Compensation  for  deficiency  in  the  purchase  of  land  is 
essentially  a  matter  of  equity  jurisdiction.  Casilemom,  v. 
Veitch,  3  Rand.  598;  Graham  v.  OHver,  S  Beav.  124;  Hep- 
hurn  V.  Auld,  5  Oranch  262 ;  Couse  v.  Boy/es,  3  Green\  C. 
E.  212;   Morss  v.  ElmendorJ,  11  Paige  287. 

The  general  rule  (for  it  is  not  universal)  in  all  such  cases 
is.  that  the  purchaser,  if  he  chooses,  is  entitled  to  have  the 
contract  specifically  performed,  as  far  as  the  vendor  can 
perform  it,  and  to  have  an  abatement  out  of  the  purchase 
money,  or  compensation  for  any  deficiency  of  title,  quantity^ 
quality,  description,  or  other  matters  touching  the  estate. 
1  Story's  Eq.  Jur.,  §  779,  and  cases  cited. 

Nor  will  the  fact  that  there  is  in  the  bill  no  prayer  for 
compensation,  deprive  King  of  his  rights  to  it,  for  even 
compensation  may  be  granted  for  a  defect  appearing  on  the 
investigation  of  t\w.  title,  though  the  frame  and  prayer  of  the 
bill  and  the  decree  made  at  the  hearing,  make  no  reference 
to  compensation.     Fry  on  Spec.  Perf.,  §  793. 

And  where  the  defendant  deprives  himself  of  the  power 
to  perform  his  contract  specifically  during  the  pendency  of 
a  suit  to  compel  such  a  performance,  the  court  will  retain 
the  suit,  and  will  award  to  the  complainant  a  compensation 
in  damages  for  the  non-performance  of  the  contract  by  the 
defendant.     Morss  v.  ElmendorJ,  11  Paige  287. 

The  contract  between  Ruckman  and  King  concludes  with 
a  provision  in  these  words:  "If  either  party  fail  to  comply 
with  this  contract,  the  party  so  failing  shall  forfeit  and  pay 
to  the  other  the  sura  of  $20,000." 

There  are  of  course  two  possible  interpretations  which  can 
be  put  upon  these  words,  and  these  are  determined  by  this^ 
question:  What  is  the  agreement?  Is  it,  that  this  convey- 
ance shall  be  made  with  the  provision  of  this  $20,000,  as  a 
penalty  added  to   seciu-e  its  performance,  or  is  it,  that  the 
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payment  of  this  $20,000  shall  be  received  in  place  of  the 
conveyance,  if  either  party  choose  to  pay  it? 

It  is  always  the  duty  of  this  court  to  inquire  into  the 
peculiar  facts  and  the  peculiar  merits  of  each  case,  and  to  decide 
as  they  may  direct.     2  Parsons  on  Con.  510,  and  cases  cited. 

And  so  the  subject  matter  of  the  contract  may  be  inquired 
into,  so  far  as  respects  the  situation  of  the  parties  and  the 
facts  controlling  the  agreement,  to  ascertain  tiie  circum- 
stances out  of  which  the  contract  originated,  and  especially 
in  regard  to  the  consideration.  Hilliard  on  Vendors  531, 
and  notes;  Hodges  v.  King,  7  Mete.  586. 

With  respect  to  the  case  in  question,  we  first  observe  that 
there  is  no  designation  of  this  $20,000  as  a  penalty,  or  as 
liquidated  damages,  and  we  must  observe  that  these  words 
were  thought  by  Ruckman  to  have  been  inserted  as  a  penalty, 
for,  after  a  characteristic  oath,  he  says  to  King :  "  If  you 
don't  pay  the  $19,900  on  the  1st  of  June,  I  will  make  you 
do  it,  and  pay  the  $20,000  besides." 

That  this  sum  was  inserted  as  a  penalty,  is  thus  shown 
from  the  opinion  of  one  of  the  parties,  and  is  made  entirely 
clear  by  a  thought  of  the  stipulated  valae  of  the  subject 
matter  and  all  the  purposes  of  the  agreement.  It  cannot  be 
supposed  that  the  sum  named  would  be  an  equivalent  to  the 
advantage  of  the  contract  to  either  party,  or  in  keeping  with 
the  price  named  therein.  If  it  had  been  intended  to  insert 
a  sum  as  liquidated  damages,  one  of  a  larger  amount  and 
more  consistent  with  the  magnitude  of  the  transaction  would 
have  been  named. 

A  sum  specifically  named  in  a  written  agreement  "as 
liquidated  damages,"  in  case  either  party  should  fail  to  per- 
form the  contract,  must,  nevertheless,  be  construed  as  a 
penalty,  where,  upon  the  face  of  the  instrument,  it  appears 
that  such  sum  will  necessarily  be  an  inadequate  compensa- 
tion for  the  breach  of  some  of  the  provisions  of  the  contract. 
Lampman  v.  Cochran,  16  N.  Y.  R.  275. 

In  case  of  an  agreement  to  do  some  act,  and  upon  failure 
to  pay  a  sum  of  money,  the  court  will  look  into  the  intent 
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of  the  parties ;  but,  although  the  term  "  liquidated  damages  " 
will  not  be  conclusive,  tlie  phrase  "  jjenalty  "  is  generally  so, 
unless  controlled  by  some  other  very  strong  considerations. 
Sedgwick  485;  2  Story's  Eq.  Jur.,  §  1318. 

A  purchaser  of  land  who  has  contracted  to  pay  a  specific 
sum  as  the  price,  cannot  be  relieved  from  the  payment  by  a 
tender  of  a  less  sum,  also  agreed  upon  in  the  contract  as 
stipulated  damages,  to  be  paid  in  case  of  non-performance 
on  his  part.  Hilliard  on  Vendors,  p.  22,  note;  Ayres  v. 
Pease,  12  Wend.  393. 

If  it  be  doubtful,  from  the  terms  of  the  contract,  whether 
the  parties  mean  that  the  sum  mentioned  in  it  shall  be  a 
penalty  or  liquidated  damages,  then  I  should  incline  to  con- 
sider the  clause  as  creating  a  penalty,  and  not  giving  stipu- 
lated damages.  Hilliard  on  Vendors  531,  et  passim,  note; 
Ibid.  539,  note ;  Crisdee  v.  Bolton,  3  Carr  &  P.  240 ;  Owens 
V.  Hodges,  1  McMullan  106;  Foley  v.  McKeegan,  4  Iowa  1. 

King  assigned  to  four  other  gentlemen,  each  one  fifth  in- 
terest in  this  contract.  The  assignment  was  made  after 
these  suits  were  commenced. 

The  rule  of  a  court  of  equity  is  simply  and  generally, 
that  all  persons  interested  in  the  subject  matter  of  the  suit 
shall  be  brought  before  it,  that  all  the  rights  of  all  may  be 
protected,  and  all  questions  in  the  matter  determined.  But 
the  exception  is  as  old  as  the  court  itself,  that  when  persons 
take  interests  by  assignment  in  a  matter  already  in  litiga- 
tion, they  ai'e  fully  bound  by  the  decree.  So  when  he  comes 
in  pendente,  and  while  the  suit  is  in  full  prosecution,  and 
without  any  color  of  allowance  or  privity  of  the  court,  then 
regularly  the  decree  biudeth.     Lord  Bacon,  vol.  IV,  p.  511. 

Generally  speaking,  an  assignee  pendente  lite  need  not  be 
made  a  party  to  a  bill,  or  be  brought  before  the  court,  for 
every  person  ])urchasing  pendente  lite  is  treated  as  a  pur- 
chaser with  notice,  and  is  subject  to  all  the  equities  of  the 
persons  under  whom  he  claims  in  privity.  And  it  will  make 
no  difference  whether  the  assignee  pendente  lite  be  the  claim- 
ant of  a  legal  or  equitable  interest,  or  whether  he  be  the 
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assignee  of  the  plaintiff  or  defendant.  Story's  Eq.  PI,  §  156  ; 
1  St,ry\  Eq.  Jur.,  §  406  ;  Cook  v.  3Iancius,  5  Johns.  C.  R. 
95;  Bishoj^  of  Wivchestei'  v.  Paine,  II  Ves.  194,  197;  2 
Story's  Eq.  Jur.,  §  908;  Metcalfe  v.  Pulvertoft,  2  Ves.  & 
B.  204 ;  Hoxie  v.  Carr,  1  Sumner  1 73. 

The  maxim,  pendente  lite  nihil  imioveter,  prevents  the 
denial  of  justice  which  would  be  caused  if  a  party  to  a  cause 
could  continually  assign  his  claim,  and  thus  force  upon  his 
opponent  so  frequent  an  amendment  of  his  pleadings  as  to 
create  such  a  result.  And  he  who  purchases  during  the 
pendency  of  a  suit  is  held  bound  by  the  decree  that  may  be 
made  against  the  person  from  whom  lie  derives  title.  The 
litigating  parties  are  exempted  from  taking  any  notice  of 
the  title  so  acquired,  and  such  purchaser  need  not  be  made 
a  party  to  the  suit.  1  Stori/s  Eq.  Jur.,  §  406.  Suits  would 
be  indeterminable,  if  one  party  pending  the  suit  could,  by 
conveyances  to  others,  create  a  necessity  for  introducing  new 
parties.     2  Story's  Eq.  Jur.,  §  908. 

Even-handed  justice  can  only  be  satisfied  by  a  specific 
performance  of  the  contract  in  question. 

Ruckman  does  not  come  forward  with  clean  hands.  He 
asks  for  the  interposition  of  equity  upon  a  technicality 
which  would  not  avail  him  in  a  court  of  law.  His  bill  is 
based  upon  an  alleged  default  whicii  never  occurred,  and 
into  which  he  vainly  endeavored  to  entrap  King.  He  pre- 
sents himself  before  a  tribunal  to  which  he  has  by  his  own 
language,  manner,  actions,  intentions,  cunning,  and  evil  de- 
sign, rendered  himself  a  stranger,  and  with  peculiar  ill  grace 
demands  to  be  relieved  from  the  obligations  of  a  contract 
<lrawn  by  his  own  attorney,  and  in  all  respects  fair  and  rea- 
sonable. His  reliance  is  neither  on  his  own  readiness  nor  on 
King's  refusal  to  perform,  but  on  the  pretended  omission  of 
King  to  make  one  of  the  three  payments  at  the  })laee  where 
he,  Ruckman,  in  the  face  of  every  probability  and  much 
positive  testimony,  pretends  it  should  have  been  made. 

The  advantage  sought  to  be  taken  by  Ruckman  is  repug- 
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nant  to  every  principle  of  equity,  for  the  "  equity  "  demanded 
by  him  is  to  have  the  wliole  transaction  rescinded.  He  asks 
to  be  relieved  from  all  his  obligations  and  left  in  the  posses- 
sion of  the  fruits  of  his  own  bad  faith. 

Equity  will  not  declare  as  void,  contracts  which  have  been 
fairly  entered  into;  nor  will  it  lend  itself  to  defeat  the  ends 
of  justice  by  the  application  of  strict  technical  rules  of  law. 
Galway  v.  Fullerton,  2  C.  E  Green  389. 

The  contract  is  certain  and  fair  in  all  its  parts.  The  con- 
sideration is  adequate.  King  has  not  at  any  time  been  in 
default.  He  proffered  himself  ready  and  willing  to  perform, 
and  when  the  bad  faith  of  Ruckman  became  apparent,  he 
promptly  applied  for  equitable  relief,  and  has  fairly  placed 
himself  within  reach  of  the  rule  laid  down  by  this  court  in 
a  recent  case. 

"  Under  such  circumstances,  it  is  as  much  a  matter  of 
course  for  courts  of  equity  to  decree  a  specific  performance 
as  it  is  for  a  court  of  law  to  give  damages  for  breach  of  it." 
Hopper  v.  Hopper,  1  C.  E.  Green,  147 ;  Hall  v.  Warren,  9 
Ves.  608  ;  Greenaway  v.  Adams,  1 2  Ves.  395,  400  ;  1  Story's 
Eq.  Jur.,  §§  751,  771. 

3Ir.  Ransom,  for  Ruck  man. 

I.  The  contract  is  so  uncertain  and  undefined  in  regard  to 
the  location,  description,  quantity,  and  title  to  the  land,  a 
conveyance  of  which  is  sought,  that  there  can  be  no  specific 
performance  decreed. 

1.  As  to  location,  description,  and  quantity  of  the  land. 

Neither  the  contract  nor  King's  bills  describe  any  specific 
laud  for  which  a  conveyance  is  sought.  The  contract  de- 
scribes the  lands  as  follows  : 

"  All  the  lands  and  premises  which  said  party  of  the  first 
part  owns  or  holds  contracts  for,  situate  in  the  township 
of  Harrington,  in  the  county  of  Bergen,  and  state  of 
New  Jersey,  which  lie  east  of  the  old  Closter  road,  lead- 
ing from  Piermont  to  Englewood,  and  between  the  Al- 
pine road  ["  tlie  old  Closter  Dock  road,")  and  the  north  line 
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of  the  state  of  New  Jersey ;  also,  all  his  land  situate  in  said 
township,  lying  between  the  Huyler's  Landing  road  and  the 
old  Closter  Dock  road ;  also,  all  his  lands  situate  in  Rock- 
land county,  in  the  state  of  New  York,  and  lying  east  of  the 
old  Closter  road,  leading  from  Piermont  to  Englewood ;  and 
also,  two  lots  of  land  in  Haekensack  township,  state  of  New 
JerJey,  county  of  Bergen ;  the  whole  of  the  above  described 
premises  containing  about  two  thousand  acres ;  a  portion  of 
the  above  being  bounded  by  the  Hudson  river." 

Tins  description  extends  from  Piermont,  in  the  state  of 
New  York,  on  the  north,  to  Huyler's  Landing  road,  in  the 
state  of  New  Jersey,  on  the  south,  from  a  road  called  Old 
Closter  road,  on  the  west,  to  the  Hudson  river,  on  the  east, 
with  two  lots  of  land  in  Haekensack  township,  Bergen  county, 
a  territory  some  eight  or  nine  miles  in  length  and  three  or 
four  in  width. 

The  lands  for  which  King  asks  a  conveyance  are  not  in 
any  way  described  in  his  bills  more  definitely  than  in  the 
contract. 

'Suppose  a  specific  performance  should  be  decreed,  what 
kind  of  a  decree  could  be  made  ?  A  decree  directing  a  con- 
veyance must  specify  the  lands  to  be  conveyed,  so  as  to  leave 
no  doubt  or  uncertainty  as  to  what  lands  the  party  is  directed 
to  convey.  It  ought,  also,  to  specify  the  terms  on  which  the 
conveyance  is  to  be  made  and  the  amount  of  money  to  be  paid 
for  the  conveyance. 

In  this  case  there  is  no  evidence  to  supply  the  uncertainty 
of  the  bill.  If  the  uncertainty  in  the  description  of  the  land 
in  the  contract  could  be  remedied  by  a  survey,  and  Ijy  ex- 
trinsic evidence,  if  the  specific  land  could  in  that  way  be 
determined,  this  should  have  been  done,  and  a  certain  and 
clear  description,  with  exact  quantity,  should  have  been  in- 
serted in  the  bill,  so  that  a  definite  and  certain  decree  could 
be  made.  But  in  this  case,  I  submit  that  the  location,  de- 
scription, and  quantity  are  so  indefinite  and  uncertain  that  it 
cannot  be  made  definite  and  certain  by  evidence  or  inquiry. 
How  many  acres  are  to    be  conveyed?     How  are  we  to 
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ascertain  how  many  acres  are  to  be  included  in  the  convey- 
ance, and  paid  for  by  King  at  $275  per  acre?  The  contract 
says  :  "  The  whole  of  the  above  described  premises  contain- 
ing about  two  thousand  acres."  How  are  we  to  ascertain 
whether  it  is  eighteen  hundred  or  twenty-two  hundred  acres, 
more  or  less?  For,  before  it  can  be  conveyed,  the  exact 
number  of  acres  must  be  ascertained,  as  it  is  to  be  paid  for 
by  the  acre. 

Before  the  court  can  decree  a  specific  performance  of  this 
contract,  it  must  be  distinctly  ascertained  what  particular 
land  is  meant  by  the  contract,  where  each  parcel  is  located 
specifically,  and  the  exact  number  of  acres  the  several  parcels 
contain. 

I  submit  that  it  is  not  in  the  power  of  this  court  to  ascer- 
tain from  the  contract,  the  complainant's  bill,  or  any  evidence 
in  the  cause  what  particular  lands  are  meant  by  the  contract, 
or  how  many  acres  thej'  contain. 

The  lands  mentioned  in  the  contract  lie  in  two  states,  two 
counties,  and  three  townships.  A  portion  of  them  are  de- 
scribed simply  as  "  two  lots  of  land  in  Hackensack  township, 
state  of  New  Jersey,  county  of  Bergen. 

What  lots  are  meant?  Where  do  they  lie?  How  are 
they  bounded  ?  How  many  acres  do  they  contain  ?  These 
are  questions  which  at  once  suggest  themselves,  and  they 
are  questions  which  cannot  be  satisfactorily  answered.  Kuck  - 
man  may  have  lots  of  land  lying  in  different  parts  of  the 
township  of  Hackensack,  containing  different  quantities  of 
land.  He  may  have  power  to  sell  other  people's  lands,  and 
have  none  of  his  own.  He  may  claim  that  the  lots  referred 
to  in  the  contract  lie  in  one  place:  King,  that  they  lie  in 
another.  Ruckman  may  contend  that  they  contain  half  the 
two  thousand  acres  referred  to  in  the  contract ;  while  King 
may  insist  that  they  contain  only  a  quarter  of  the  whole 
quantity.  How  can  a  conveyance  of  lots  so  described  be 
decreed  to  be  conveyed  ?  How  can  a  decree  directing  two 
lots  of  land  in  Hackensack  township  to-be  conveyed,  be  en- 
forced, or  to  what    land,  under  our    statute,  would  such  a 
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decree  give  title  ?  This  uncertainty  is  not  removed  by  any 
allegations  in  the  bill,  or  any  evidence  in  the  case. 

2.  The  contract  is  so  indefinite,  undefined,  and  uncertain 
as  to  the  title  to  the  land  referred  to  therein,  that  no  convey- 
ance can  be  decreed. 

The  contract  is  for  lands  which  Elisha  Ruckraan  "  owns 
or  holds  contracts  for."  And  he  is  to  give  a  deed,  convey- 
ing the  fee  simple  of  the  premises ;  those  he  owns,  and 
those  he  holds  contracts  for. 

As  to  the  lands  for  which  he  holds  contracts,  or  for 
which  he  held  contracts  at  the  time  the  contract  was  ex- 
ecuted. How  can  this  court  decree  Ruckman  to  execute 
deeds  conveying  the  fee  simple  to  lands  for  which  he  holds 
contracts  only  ?     A  deed  for  such  lands  would  be  a  nullity. 

The  contract  is  not  that  Ruckman  will  assign  his  contracts 
for  lands  within  the  described  territory,  but  that  he  will 
"execute,  acknowledge,  and  deliver  to  the  party  of  the 
second  part,  or  to  his  assigns,  a  proper  deed,  for  the  convey- 
ing and  assuring  to  him  or  them  the  fee  simple  of  the  said 
premises." 

Before  there  can  be  any  conveyance  of  such  lands  decreed^ 
an  inquiry  must  be  instituted  to  ascertain  what  specific  lands 
Ruckman,  at  the  date  of  this  contract,  held  contracts  for  in 
all  parts  of  the  twenty  or  thirty  square  miles  of  territory 
embraced  in  the  boundaries  mentioned  in  the  contract,  and 
then  he  must  be  directed  to  acquire  title  to  those  lands,  and 
convey  them  to  King.  This,  I  submit,  is  a  task  a  court  of 
equity  will  never  undertake.  It  would  involve  innumerable 
side  issues  as  to  the  validity,  force,  and  effect,  of  such  con- 
tracts, whether  they  are  still  in  force,  or  have  been  forfeited, 
or  whether  they  ever  had  any  binding  effect,  and  whether 
the  parties  contracting  to  sell  said  lands  ever  had  any  title 
to  them,  or  any  power  to  sell  them.  It  would  require  that, 
all  the  parties  to  such  contracts,  and  all  persons  interested 
therein,  should  be  brought  in  and  made  parties  to  this  suit. 

This  part  of  the  lands  referred  to,  therefore,  is  so  vague. 
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indefiuite,  and  uncertain,  as  to  title,  that  no  decree  can  be 
made  concerning  them. 

As  to  the  lands  Ruckman  owns  within  the  territory 
described  in  the  contract. 

As  to  these  lands,  there  is  no  such  certainty  of  title  as 
will  enable  the  court  to  make  a  decree  specifying  the  lands 
he  shall  convey. 

Before  King  can  have  a  decree  for  a  conveyance  of  the 
lands  Ruckman  owns  witiiin  the  territory  described  in  the 
contract,  it  must  be  definitely  ascertained  what  lands  Ruck- 
land  does  own  in  said  territory.  There  is  not  an  acre  of 
land  described  in  either  King's  original  or  amended  bill, 
which  Ruckman  is  charged  with  owning. 

Before  Ruckman  can  be  decreed  to  make  to  King  a  deed 
for  the  lands  he  owns  and  holds  contracts  for,  sufficient  to 
convey  the  fee  simple,  free  from  all  encumbrances,  the  title 
of  the  whole  tract  included  in  the  boundaries  named  in  the 
contract,  which  embraces  some  twelve  thousand  acres,  must 
be  ascertained  in  order  to  see  just  how  many  acres  Ruckman 
owns. 

Controversies  may  arise  as  to  the  number  of  acres  Ruck- 
man may  own  in  fee,  free  from  encumbrances.  Disputes 
may  arise  as  to  his  title  to  certain  portions,  and  it  may  be 
impossible — in  fact,  it  is  impossible,  in  this  suit — to  determine 
how  many  acres  Ruckman  owns  for  which  he  can  give  the 
deed  required  by  the  contract. 

Possibly  a  bill  might  be  framed  so  as  to  enable  the  court 
to  decree  a  specific  performance  of  this  contract,  but  the  bill 
in  this  case  is  not  such  a  bill. 

In  support  of  this  position,  see  Fry  on  f^pec.  Per/.,  §  229, 
note.  The  learned  author  says:  "It  will  be  obvious,  that 
an  amount  of  certainty  must  be  required  in  the  specific 
performance  of  a  contract  in  equity,  greater  than  that  de- 
manded in  an  action  for  damages  at  law.  For  to  sustain 
the  latter  proceeding,  the  proposition  required  is  the  nega- 
tive one,  that  the  defendant  has  not  performed  the  contract ; 
a   conclusion    which  may  be  arrived    at  without    any  exact 
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consideration  of  the  terms  of  the  contract ;  whilst  in  equity  it 
must  appear,  not  only  that  the  contract  has  not  been  performed, 
but  what  is  the  contract  which  is  to  be  performed." 

In  Kendall  v.  Almy,  2  Sumner  278,  Justice  Story  says : 
"There  is  no  just  ground  to  call  upon  a  court  of  equity  to 
enforce  a  specific  performance  between  the  original  parties 
themselves,  where  its  terms  are  not  clear,  definite,  and  posi- 
tive." 

In  the  case  of  Lord  James  Stuart  v.  The  London  and 
N.  W.  Railway  Co.,  1  De  G.,  M.  &  G.  721,  which  was  brought 
for  the  specific  performance  of  an  agreement,  by  which  the 
railway  company  agreed  to  pay  £400  per  acre  for  certain 
land  required  by  the  company  for  their  railway,  and  for 
the  several  portions  of  land,  south  of  the  railway,  and  £100 
in  addition  for  making  road  passages,  archway  under  the 
railway;  £1250  per  acre  for  seven  acres,  and  £400  per 
acre  for  other  portions,  and  £1000  for  depreciation  of  home 
stead ;  it  was  held  that  the  agreement  was  not  sufficiently 
definite  to  be  enforced.  Bruce,  Justice,  said,  (page  735 :) 
"  I  am  of  opinion  that  the  language  of  the  document,  in  parts 
of  it  necessary  to  be  construed  and  acted  upon,  if  there  is  to 
be  a  decree  of  any  kind  for  specific  performance  against  the 
defendant,  is  too  vague,  too  uncertain,  too  obscure,  to  enable 
the  court  to  act  with  safety  or  propriety  for  any  such  pur- 
pose." 

In  the  case  of  The  South  Wales  Railway  Co.  v.  Wythes,  5 
De  G.,  M.  &  G.  880,  which  was  on  a  contract  for  defendants 
to  build  a  railway  for  £290,000,  according  to  specifications  to 
be  prepared  by  engineer,  it  was  held  to  be  too  vague  and  un- 
certain to  be  enforced  by  specific  performance. 

In  Tatham  v.  Piatt,  9  Hare  660,  the  Vice  Chancellor  says: 
"The  first  term  of  the  agreement  is,  that  the  original  paten- 
tees shall  give  a  license  under  their  patent  to  the  second 
patentees,  £29  per  cent,  less  than  to  any  other  licensee. 
Now,  licenses  may  be  granted  by  patentees,  for  all  or  any 
part  of  the  term,  for  the  whole  range  of  the  patent,  or  for 
certain  districts,  for  an  indefinite  number  of  machines,  or  for 
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a  limited  number.  They  may  be  granted  in  consideration  of 
a  sura  in  gross,  of  a  certain  sum  per  annum,  of  a  fixed  sum 
per  machine,  or  of  varying  suras,  according  to  the  number  of 
machines  manufactured  or  used."  The  Vice  Chancellor  held 
that  in  this  case  no  specific  performance  could  be  decreed,  for 
uncertainty. 

In  Colson  v.  Thompson,  2  Wheat.  336,  Justice  Washing- 
ton, in  giving  the  opinion  of  the  court,  said :  "  The  contract 
which  is  sought  to  be  specifically  executed  ought  not  only  to 
be  proved,  but  the  terms  of  it  should  be  so  precise,  as  that 
neither  party  could  reasonably  misunderstand  them.  If  the 
contract  be  vague  or  uncertain,  or  the  evidence  to  establish  it 
be  insufficient,  a  court  of  equity  will  not  exercise  its  extraor- 
dinary jurisdiction  to  enforce  it,  but  will  leave  the  party  to 
his  legal  remedy." 

Every  valid  contract  must  contain  a  description  of  the 
subject  matter.  And  where  it  is  necessary  to  call  in  extrinsic 
evidence,  the  connection  of  the  subject  matter  of  the  agree- 
ment and  the  thing  in  respect  of  which  specific  performance  is 
sought,  must  be  alleged  in  the  bill,  and  supported  by  sufficient 
proof.     Fty  011  Spec.  Perf.,  §§  209,  210. 

It  is,  however,  essential  that  the  description  of  the  subject 
matter  of  the  agreement  should  be  so  definite,  as  that  it  may 
be  known  with  certainty  what  the  purchaser  iraagined  himself 
to  be  contracting  for,  and  that  the  court  may  be  able  to  ascer- 
tain what  it  is.     Fry  on  Spec.  Perf,,  §  211. 

In  Taylor  v.  Gilbertson,  2  Drewry  391,  a  bill  was  filed  for 
the  specific  performance  of  a  contract  for  the  sale  of  twenty- 
one  acres  of  land.  The  purchaser  refused  a  deed  because 
the  vendor's  title  was  acquired  at  a  mortgage  sale,  under  a 
power  which  contained  the  following  condition,  viz.,  that  a 
footpath  of  the  width  of  fifteen  feet  should  be  laid  out  around 
the  whole  of  the  northern,  southern,  and  western  boundaries 
of  the  said  land.  The  question  was,  whether  the  purchaser 
would  be  liable  to  be  compelled  to  lay  out,  or  cause  to  be 
laid  out,  the  footpath  around  the  tract.  The  Vice  Chancellor 
said :  "  There  is  so  mucli  uncertainty  in  the  stipulation  about 
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the  place  where  the  footpath  is  to  be  made,  or  for  what  pur- 
pose, or  for  whose  use,  that  I  think  if  Billings  filed  a  bill  he 
could  obtain  no  relief  of  any  kind."  See,  also,  Price  v.  Grif- 
fith, 1  DeG.,  M.  &  G.  80. 

McKibbin  v.  Broion,  1  MoCarter  13.  In  this  case  Chan- 
cellor Green  says  ([)age  17) :  "  No  specific  performance  of  u 
contract  can  be  decreed  in  equity,  unless  the  contract  be  ac- 
tually concluded,  and  certain  in  all  its  parts.  If  the  matter 
still  rests  in  treaty,  or  if  the  agreement,  in  any  material  par- 
ticular, be  uncertain  or  undefined,  equity  will  not  interfere." 

lu  Lord  Walpole  v.  Lord  Orford,  3  Ves.  420,  Lord  Ross- 
lyn  says :  "  I  lay  it  down  as  a  general  proposition,  to  which 
I  know  no  limitation,  that  all  agreements,  in  order  to  be  exe- 
cuted in  this  court,  must  be  certain  and  defined." 

In  Caps  V.  Holt,  5  Jones'  Eq.  153,  it  was  held  that  where 
the  description  of  land  in  a  memorandum  of  contract  is 
vague  and  indefinite,  equity  will  not  decree  a  specific  per- 
formance.    See  Harnett  v.  Yeilding,  2  Soli.  &  Lef.  549. 

From  the  above  authorities,  it  is  clear  that  the  land  de- 
scribed in  the  contract  is,  in  every  respect,  so  vague  and  un- 
certain that  there  can  be  no  specific  performance  decreed. 
Nor  can  this  defect  be  remedied,  under  the  bill  filed  in  this 
case,  by  extrinsic  evidence ;  for  where  it  is  necessary  to  call 
in  extrinsic  evidence,  the  connection  of  the  subject  matter  of 
the  agreement,  and  the  thing  in  respect  of  which  specific 
performance  is  sought,  must  be  alleged  in  the  bill,  and  sup- 
ported by  sufficient  proof.  Fry  on  ^-pec.  Per/.,  §  210;  Price 
V.  Grijith,  1  De  G.,  M.  &  G.  80. 

In  this  case,  there  is  no  clear  or  definite  description  of  the 
land  sought  to  be  conveyed  set  out  in  the  bill,  and  no  proof 
to  connect  such  land,  if  it  had  been  specifically  set  out  in  the 
bill,  with  the  land  contemplated  by  the  contract. 

II.  There  can  be  no  specific  performance  in  this  case,  be- 
cause King  has  not  performed  on  his  part. 

By  the  contract,  King  was  to  pay  $19,900  on  the  1st  day 
of  June,  1868,  one  month  before  the  deed  was  to  be  deliv- 
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ered.  This  he  did  not  do  on  the  1st  day  of  June,  or  at  any 
other  time  before  the  1st  day  of  July,  when  the  deed  was 
to  be  given. 

King  makes  no  pretence  tliat  he  paid  this  money,  but  he 
seeks  to  excuse  himself  from  paying  it  on  various  grounds : 

He  contends  that  he  was  not  obliged  to  pay  it  before  he 
got  his  deed,  because  time  is  not  of  the  essence  of  the  con- 
tract. 

Time  is  of  the  essence  of  the  contract.  1.  Where  it  is  so 
stipulated  in  the  contract,  or  where  it  was  the  manifest  in- 
tention of  the  parties  that  it  should  be  so  considered  ;  and, 
2.  Where  the  object  of  one  of  the  parties  would  be  defeated 
by  delay.  3.  Where  the  party  asking  for  the  specific  per- 
formance has  acted  in  bad  faith,  or  unfairly. 

In  this  case,  the  simple  fact  that  Ruckman  required,  and 
King  agreed  to  pay,  $19,900  one  month  before  he  got  his 
deed,  is  at  least  prima  facie  evidence  that  the  parties  in- 
tended that  time  should  be  of  the  essence  of  the  contract. 

In  Longworth  v.  Taylor,  1  McLean  395,  Judge  McLean 
gave  a  very  elaborate  opinion  upon  this  question.  He  says 
(on  page  399) :  "  There  can  be  no  doubt  but  the  parties  may 
make  time  of  the  essence  of  the  contract;  and  in  no  case  is 
it  to  be  considered  an  immaterial  circumstance."  On  page 
400  he  says :  "  It  is  the  province  of  a  court  of  equity  to 
relieve  against  penalties  and  forfeitures ;  but  it  would  be 
strange  if  this  relief  was  extended  against  the  positive  stipu- 
lation and  understanding  of  the  parties.  This  would  be,  not 
to  give  effect  to  the  contract,  but  to  make  a  new  contract  be- 
tween the  parties,  contrary  to  the  terms  which  they  them- 
selves had  adopted.  At  law,  time  is  always  an  essential 
part  of  a  contract ;  but  in  chancery,  the  court  considers  it 
in  connection  with  the  circumstances  of  the  case.  The  rule 
of  law  is  so  inflexible  as  not  to  admit  of  any  excuse,  how- 
ever strong,  for  a  failure  tu  perform  the  contract  at  the  time 
fixed.  But  it  is  otherwise  in  chancery.  Not  that  chancery 
disregards  time  as  immaterial,  but  if  the  party  show  that  he 
has  been   prevented  by  inevitable  accident,  or  by  any  justi- 
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fiable  excuse,  from  performiog  his  part  of  the  contract  at  the 
time  stipulated,  and  the  other  party  has  suffered  no  material 
injury  by  the  delay,  the  court  will  not  withhold  its  aid." 

Judge  McLean  further  says :  "  It  may  he  laid  down  as  a 
rule,  established  by  adjudged  cases,  and  stated  in  the  elemen- 
tary treatises  on  the  subject,  that  where  a  ])arty  has  failed  to 
■execute  his  part  of  the  contract  without  a  sufficient  excuse, 
and  there  has  been  no  acquiescence  in  the  delay  by  the  other 
party,  the  court  will  never  decree  a  specific  execution  of  the 
•contract.  The  party  who  seeks  the  court  to  aid  him,  must 
show  reasonable  diligence  in  doing,  or  attempting  to  do,  what 
he  agreed  to  perform.  Nearly  a  century  and  a  half  ago,  in 
the  case  oi  Hayes  v.  Cat^ll,  5  Vin.  Abr.  538,  pi.  18,  it  was 
held  that  a  person  was  not  entitled  to  specific  performance 
-who  had  trifled  or  shown  a  backwardness  in  performing  his 
part  of  the  agreement." 

Time  is  originally  of  the  essence  of  the  contract,  in  the  view 
of  a  court  of  equity,  whenever  it  appears  to  have  been  part 
of  the  original  intention  of  the  parties  that  it  should  be  so, 
and  not  to  have  been  inserted  as  a  merely  formal  part  of  the 
contract.  Fry  on  Spec.  Perf.,  §  710.  It  is  clearly  the  rule, 
that  equity  will  not  disregard  the  manifest  intention  of  the 
parties.  It  is  only  required  that  they  shall  make  time  essen- 
tial, to  induce  the  court  so  to  construe  it.  Fry  on  Spec.  Per/., 
§  711. 

Time  is  of  the  essence  of  the  contract  whenever  it  appears 
material  to  the  parties.  Fry  on  Spec.  Per/.,  §  713.  When 
hardship  would  result  from  considering  time  immaterial,  the 
court  will  incline  to  consider  time  as  being  of  the  essence. 
Fry  on  Spec.  Perf.,  §  719. 

In  Earl  v.  Halsey,  1  McCarter  332,  it  was  held  that  a  party 
who  has  failed  to  i)erform  a  contract  on  iiis  part,  can  have  no 
claim  to  a  specific  performance. 

In  Steele  v.  Biggs,  22  III.  643,  it  was  held  that  time  might 
be  of  the  essence  of  a  contract,  and  where  that  was  made 
clearly  to  appear,  the  court  would  enforce  a  forfeiture. 

In  Yowig  v.  Daniels,  2  Clark  {Iowa)  1 26,  the  court  said : 


336  CASES  IN  CHANCERY. 

King  V.  Kuckman. 

"  Even  where  time  is  not  of  the  essence  of  the  contract,  one 
seeking  specific  performance,  after  delay  in  the  performance 
of  his  part  of  the  contract,  must  show  good  excuse  for  the 
delay  under  the  circumstances."  See  also  Rogers  v.  Iliichell, 
41  N.  H.  154,  where  it  M'as  held,  "  that  a  specific  perform- 
ance of  contract  will  not  be  decreed  in  favor  of  one  who  is 
chargeable  with  any  fraud  or  unfairness  in  relation  to  the 
contract." 

In  (yRourke  v.  Fercival,  2  Ball  &  Beatty  58,  it  was  held 
that,  "  unless  it  appear  that  the  party  seeking  a  specific  per- 
formance has  acted  not  only  fairly,  but  in  a  manner  clear  of 
all  suspicion,  equity  will  not  interfere ;  for,  if  there  be  a  reason- 
able doubt  on  a  transaction,  the  party  will  be  left  to  his  legal 
remedy  for  non-performance  of  a  contract." 

In  Orofton  v.  Ormsby,  2  Sch.  &  Lef.  604,  it  was  held  that 
"  where  the  object  of  one  of  the  parties  contracting  would  be 
defeated  by  delay  in  the  execution  of  it;  if  the  other  party 
delay  he  shall  not  afterwards  be  allowed  to  insist  on  perform- 
ance." 

Newman  v.  Rogers,  4  Bro.  C.  C  391,  is  a  case  of  the  sale 
of  a  reversion.  Part  of  the  '  terms  was,  that  the  money 
should  be  paid  at  a  certain  time;  not  being  so  paid,  by 
default  of  the  vendee,  vendor  was  discharged  from  his  con- 
tract. 

In  Hayes  v.  Caryll,  1  Bro.  P.  C.  27,  it  was  held  that  where 
a  party  to  an  agreement  trifles,  or  shows  a  backwardness  in 
performing  his  part  of  it,  equity  will  not  decree  a  specific 
performance  in  his  favor. 

Parkin  v.  Thorold,  11  E.  L.  <!^  Eq.  R.  275,  278,  279,  and 
280.  In  this  case,  the  agreement  was  dated  July  25th^ 
1850,  and  stipulated  that  the  abstract  should  be  delivered  in 
ten  days,  and  the  purchase  money  paid  and  the  purchase 
completed  on  or  before  the  25th  of  October.  Abstract  was 
delivered  August  1st,  1850.  The  purcliaser's  solicitor  re- 
quired an  inspection  of  an  original  paper,  which  could  not 
be  found.  On  the  21st  of  October,  the  solicitor  of  the  pur- 
chaser  gave    the    vendor's   solicitor    notice    that    unless    the 
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.  missing  paper  was  produced  and  the  title  completed  by  the 
5tli  November  then  next,  the  purchaser  would  consider  the 
contract  at  an  end.  On  1st  March,  1851,  bill  was  filed  by 
vendor  for  specific  performance,  &c.  The  question  was, 
whether  the  vendor,  not  being  able  to  complete  his  title  at 
the  time  specified,  could  maintain  his  suit.  The  Vice- 
Ohancellor  says  :  "  The  jurisdiction  of  this  court  to  decree 
specific  performance  depends  entirely  on  contract.  Conse- 
quently, the  first  point  to  be  ascertained  is,  what  is  the  con- 
tract? 'J'his  must  be  decided  from  the  terms  of  the  contract 
itself.  When,  therefore,  it  is  once  ascertained  that  the  con- 
tract of  a  purchaser  is,  that  he  will  purchase  if  a  title  is 
made  by  a  given  day,  but  otherwise  that  he  will  not,  I  ap- 
prehend, if  there  is  nothing  more,  that  a  court  of  equity 
cannot,  any  more  than  a  court  of  law  can  give  relief  to  a 
vendor  who  has  failed  to  make  a  title  at  the  day  specified. 
When,  therefore,  a  contract  has  been  entered  into,  by  wiiich 
a  court  of  law  decides  that  a  purchaser  is  not  bound  unless 
a.  title  be  made  before  a  given  day,  if  a  court  of  equity  gives 
relief,  it  must  be,  not  on  the  ground  that  it  puts  on  the 
words  of  a  contract  a  construction  different  from  that  put  on 
it  at  law,  but  because  there  are  grounds  collateral  to  the 
C(mtract  on  which  it  can  found  a  jurisdiction,  warranting  its 
interference.  What,  then,  are  these  grounds  ?  I  answer, 
the  conduct  of  the  contracting  parties.  It  is  sufficient  to 
*ay,  that  the  ground  on  which  the  court  has  professed  to 
proceed  has  always  been,  that  the  parties  have  so  acted  as  to 
enable  it  either  to  give  to  the  original  contract  a  meaning 
different  from  its  prima  facie  obvious  import,  or  else  to  say, 
that  the  original  contract,  so  far  as  relates  to  the  time  fixed 
for  its  completion,  has  been  abandoned,  and  a  new  and  more 
extended  one,  by  implication,  has  been  entered  into." 

The  result  of  this  case  was,  that  a  specific  performance 
was  denied. 

Wells  V.  Smith,  7  Paige  22,  was  a  case  where  the  vendee 
agreed  to  build  a  house  on  the  lot  j)urchased,  or  pay  $1000 
of  the  purchase  money  as  a  first  payment,  on  a  certain  day 
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before  the  deed  was  to  be  given.  He  neither  built  the  house- 
nor  paid  the  money.  He  filed  his  bill  for  a  specific  perform- 
ance. The  specific  performance  was  denied,  on  the  ground 
that  it  was  tiie  intention  of  the  parties  to  make  the  building 
of  the  house,  or  the  payment  of  the  money  at  the  time 
specified,  an  essential  part  of  the  contract.  In  S.  C,  2  Edw^ 
C.  R.  78,  it  was  held  by  the  Vice-Chancellor,  that  equity  can- 
not relieve  from  the  consequences  of  a  condition  precedent 
unperformed. 

Sugden  on  Vendors,  p.  297  {8th  ed.) — "We  may,  there- 
fore, venture  to  assert  that,  if  it  clearly  appears  to  be  the 
intention  of  the  parties  that  time  should  be  deemed  of  the 
essence  of  the  contract,  it  must  be  so  considered  in  equity.'^ 
Also  see  page  382 :  "  If  it  be  a  condition  precedent,  it  de- 
feats, or  rather  avoids,  the  estate,  by  not  permitting  the 
estate  to  vest  until  the  condition  is  literally  performed." 

If,  then,  in  making  the  contract  between  Ruckman  and 
King,  it  was  the  manifest  intention  of  the  parties  that  the 
time  for  making  the  first  payment  of  $19,900  on  the  1st  (lay 
of  June  should  be  of  the  essence  of  the  contract,  there  can 
be  no  specific  performance  decreed  in  favor  of  King,  if  he 
made  default  in  that  payment. 

That  it  was  the  intention  of  the  parties  that  the  time  for 
the  payment  of  the  $19,900  should  be  an  essential  of  the 
contract,  or  a  condition  precedent  to  the  giving  of  the  deed, 
is  manifest:  1.  From  the  language  of  the  contract.  2.  From 
the  evidence. 

1.  The  language  of  the  contract  is,  that  Ruckman  agrees 
to  sell  his  lands  for  ^275  per  acre,  for  which  King  agrees  to 
pay  as  follows:  |19,900  on  the  first  day  of  June  next, 
$80,000  on  the  first  day  of  July  next,  on  delivery  of  the 
deed,  &c. 

2.  The  evidence  shows  that  this  payment  of  $19,900  on 
the  first  day  of  June  was  provided  for,  to  be  paid  at  that 
time  for  an  express  purpose ;  that  the  time  for  the  payment 
of  this  sum  was  fixed  a  month  in  advance  of  the  giving  of 
the  deed,  to  enable  Ruckman  to  put  himself  in  a  position  to- 


OCTOBER  TERM,  1869.  339 


King  V.  Ruckman. 


give  the  deed;  that  this  amount  was  required  to  complete 
contracts  mentioned  in  the  agreement  and  pay  off  mortgages, 
80  he  could  give  a  clear  title  to  the  property,  which  he  could 
not  prepare  himself  to  do  without  this  money  in  advance; 
that  his  object  in  stipulating  for  its  payment  a  month  in 
advance  of  the  time  of  giving  a  deed,  was  to  prepare  himself 
with  the  money  to  give  the  deed. 

The  fact  tiiat  the  time  fixed  for  the  payment  of  the  $19,- 
900  was  not  inserted  in  the  contract  as  mere  form,  but  for 
an  object  very  material  to  Ruckman,  and  that  the  payment 
of  that  money  at  the  time  fixed  was  absolutely  necessary  as 
a  condition  precedent,  to  enable  Ruckman  to  perform  the 
contract  on  his  part,  is  fully  and  completely  established,  and 
is  not  even  contradicted. 

This  evidence  conclusively  shows  that  the  payment  of  the 
$19,900  on  the  1st  day  of  June,  1868,  was  very  material  to 
Ruckman ;  that  the  time  when  it  was  to  be  paid  was  very 
essential  to  him ;  that  it  was  fixed  in  advance  of  the  giving 
of  the  deed,  to  enable  him  to  secure  his  contracts.  Ruck- 
man wanted  it  paid  in  ten  days.  King  expressed  his  willing- 
ness to  pay  it  within  ten  days,  but  objected  to  putting  it  in 
the  contract.  Ruckman  was  unwilling  to  take  King's  word, 
but  insisted  that  it  should  be  in  the  contract.  After  a  good 
deal  of  controversy  over  that  point,  they  compromised  on 
twenty  days — the  1st  of  June. 

Can  there  be  any  pretence  upon  this  evidence  that  the 
time  of  the  payment  of  the  $19,900  was  not  vitally  essential 
to  Ruckman  ?  He  informs  King  that  if  he  wanted  time  on 
the  $80,000  payment  he  could  have  it  by  paying  interest ; 
but  the  $19,900  he  must  have,  or  he  would  lose  his  contracts, 
which  would  be  more  damage  to  him  than  the  money  was 
worth. 

I  can  conceive  of  no  state  of  facts  which  would  establish 
more  conclusively  that  the  intention  of  the  parties  to  this 
contract  was,  that  the  time  mentioned  in  this  contract  for  the 
payment  of  the  $19,900  was  of  the  essence  of  the  contract. 

And  it  is  not  necessary  that  it  should  appear  in  the  writ- 
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ten  contract  itself,  that  the  intention  of  the  parties  was  to 
make  time  of  the  e&sence  of  the  contract.  This  may  be 
shown  by  parol  testimony.  It  was  so  held  in  the  case  of 
Nokes  V,  Lord  Kilmorny,  1  DeG.  &  Sm.  444.  In  that  case, 
statements  made  by  the  purchaser's  agent  at  the  time  of  sign- 
ing the  contract,  to  the  effect  that  time  was  essential,  were 
admitted  as  evidence. 

The  time  for  the  payment  of  the  $19,900  named  in  the 
contract,  viz.  June  1st,  1868,  if  it  was  not  originally  of  the 
essence  of  the  contract,  was  made  so  by  subsequent  notice 
from  Ruckman  to  King. 

Fry  on  Spec.  Per/.,  §  709  :  "  There  are,  however,  many 
cases  in  which  time  proves  a  bar  to  relief.  These  may  be 
considered  under  two  heads :  1.  Those  cases  where  time  was 
originally  of  the  essence  of  the  contract.  2.  Where,  though 
not  so,  it  was  grafted  into  it  by  subsequent  notice." 

Such  notice  was  given  by  Ruckman  to  King.  The  notice 
was  verbal ;  but  the  law  does  not  require  it  to  be  in  writing. 
Fry  on  Spec.  Per/.,  §  729. 

King  did  not  make  an  honest  effort  to  make  the  tender  on 
the  1st  day  of  June.  When  Ruckman  is  in  a  position  to  re- 
ceive the  money,  and  is  anxious  to  receive  it,  it  is  too  much 
trouble  for  King  to  go  to  his  house,  where  he  is  sure  to  find 
him ;  but  when  he  knows  Ruckman  has  it  not  in  his  })Ower 
to  give  a  deed  and  receive  the  money,  he  is  fierce  for  the 
chance  to  tender  him  the  money  and  demand  a  deed — is  wil- 
ling to  pay  $500  for  the  privilege.  Does  this  look  like  good 
faith  ? 

What  is  necessary  to  make  a  good  tender  ? 
Where  a  party  sets  up  a  tender  in  equity,  he  will  be  held 
to  as  great  strictness  as  he  would  be  held  at  law.     Taylor  v. 
Jones,  5  Monroe  36. 

In  a  contract  to  pay  money  at  a  time  and  place  certain, 
the  debtor  must  be  ready  at  the  time  and  place  to  pay  the 
money ;  and  if  he  be  not  there,  it  is  no  excuse  for  him  that 
the  creditor  was  not  there  to  receive  the  money,  if  it  had 
been  paid.     Ruggles  v.  Patten,  8  Mass.  480.     And  in  such 


OCTOBER  TERM,  1869.  341 

King  V.  Kuckman, 

case,  the  last  convenient  hour  of  the  day  foi*  transacting  busi- 
ness is  the  legal  time  of  performance.     Savery  v.  Goe,  3  Wash. 

a  a  140. 

In  this  case,  King  was  at  Voorhis'  office  a  half  hour  at 
about  twelve  o'clock.  This  was  not  the  last  convenient  hour 
of  the  day  for  transacting  business.  King,  at  half-past 
twelve  o'clock  on  June  1st,  1868,  had  two  opportunities  to 
go  to  Rucknian's  house  by  cars,  pay  this  money  to  Ruckman, 
and  return  that  afternoon.  The  whole  trip  could  have  been 
made  in  two  hours.  Judge  Voorhis  informed  him  that 
Ruckman  was  at  home,  waiting  for  him,  and  expecting  him 
to  come  and  pay  the  money.  Miss  Emma  Hopping  says : 
**  Mr.  Ruckman  went  to  all  the  trains  to  meet  Mr.  King,  on 
the  1st  day  of  June,  except  the  late  train."  So  it  was  the 
easiest  thing  in  the  world  for  him  to  have  found  Ruckman 
that  day.  Ruckman,  the  last  thing  he  said  to  him,  as  he 
was  leaving  the  Norwood  Hotel,  on  the  28th  of  May,  told 
him  he  would  be  home  all  day  to  receive  this  money.  He 
therefore  knew  Ruckman  was  at  home,  waiting  for  him  to 
come  there  and  })ay  the  money. 

It  was  his  duty  to  go  there  and  pay  it.  For,  where  money 
is  to  be  paid,  it  is  the  duty  of  the  party  who  is  to  pay  it  to 
seek  the  party  who  is  to  receive  it,  in  order  to  make  the 
payment;  and  wdiatever  may  be  the  understandings  or  mis- 
understandings of  the  parties,  the  jjarty  who  seeks  the  speci- 
fic performance  of  a  contract,  on  the  ground  that  he  was 
ready  to  pay  money  at  the  time  specified,  must  show  that  he 
has  used  due  diligence  to  find  the  party  entitled  to  receive 
the  money,  and,  if  found,  has  offered  it  to  him.  Goodioin  v. 
Holbrook,  4  Wend.  377. 

King  told  his  counsel  that  Ruckman  had  dodged  him  and 
kept  out  of  his  way  on  the  1st  of  June.  Is  not  this  a  base 
and  fraudulent  pretence,  in  view  of  the  facts  proved  ?  Ruck- 
man, three  days  before  the  1st  of  June,  tells  King  where  he 
will  be  to  receive  the  money,  to  which  King  makes  no  ob 
jection.  Ruckman  remains  all  day  at  the  place  named,  ex- 
cept when  he  drives  to  the  depot  to  meet  King.     On  the 
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very  day,  King  is  informed  Ruckman  is  there  waiting  for 
him  at  a  time  when  he  can  reach  him  in  lialf  an  hour.  And 
this  he  calls  dodging  him. 

If  this  evidence  does  not  prove  bad  faith  on  the  part  of 
King,  it  seems  to  me  that  bad  faith  cannot  be  proved  in  any 
case. 

A  specific  performance  of  a  contract  will  not  be  decreed 
in  favor  of  one  who  is  chargeable  wit^i  any  fraud  or  unfair- 
ness in  relation  to  the  contract.  Rogers  v.  Mitchell,  41  N. 
H.  154. 

In  the  case  of  O' Rourke  v.  Percival,  2  Ball  &  Beat.  58,  it 
was  held  that  unless  it  appear  that  the  party  seeking  a  spe- 
cific performance  has  acted  not  only  fairly,  but  in  a  manner 
clear  of  all  suspicion,  equity  will  not  interfere ;  for  if  there 
be  a  reasonable  doubt  on  a  transaction,  the  party  will  be  left 
to  his  legal  remedy  for  non- performance  of  his  contract. 

So  in  Hayes  v.  Caryll,  1  Bro.  P.  C.  27,  it  was  held,  that 
"where  one  party  to  an  agreement  trifles  or  shows  a  back- 
wardness in  performing  his  part  of  it,  equity  will  not  decree 
a  specific  performance  in  his  favor." 

But  King  insists  that  he  again  made  a  tender  of  the  $19,- 
900  to  Ruckman  personally  on  the  4th  of  June,  1868.  And 
what  does  this  tender  consist  of?  Why,  a  statement  by  King 
to  Ruckman  that  if  he  would  go  with  him  to  New  York,  he 
could  have  the  money.  But  Ruckman  swears  there  was  no 
conversation  between  them  that  day,  in  reference  to  this 
contract. 

III.  Does  the  tender  of  the  $99,900,  in  the  cars,  on  the 
first  day  of  July,  entitle  King  to  a  specific  performance, 
even  if  he  had  done  all  he  was  required  to  do  in  regard  to 
the  payment  of  the  $19,900  ? 

I  submit  it  was  not  such  a  tender  as  would  sustain  his 
bill. 

First.  Because  the  bill  was  filed  on  the  same  day  the 
tender  was  made,  within  an  hour  or  two  after  it  was  made, 
and  Ruckman  hnd  no  time  given  him  to  ])repare  his  deed. 
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King,  when  he  offered  his  money  and  demanded  his  deed, 
was  bound  to  wait  a  reasonable  time  for  the  deed  to  be  pre- 
pared, and  demand  it  a  second  time  before  he  was  entitled  to 
bring  his  suit  for  specific  performance. 

In  Fuller  v.  Hubbard,  6  Cow.  R.  13,  it  was  held  that, 
"  where  an  agreement  is  to  convey  land  in  fee  simple  on  the 
payment  of  money,  the  vendee  must  not  only  tender  or  pay 
the  money,  but  he  must  demand  a  conveyance;  and  after 
waiting  a  reasonable  time  for  it  to  be  made  out,  must  present 
himself  to  receive  it."     S.  C,  7  Cow.  53. 

In  Wells  V.  Smith,  2  Edw.  C.  R.  78,  it  was  held  that,  "  the 
party  who  is  to  give  the  deed  has  the  same  drawn  at  his  own 
expense;  but  under  the  covenant  to  convey,  he  is  not  bound 
to  prepare  the  conveyance  till  the  party  who  is  to  receive  it 
is  in  a  situation  rightfully  to  demand  it.  And  after  such 
demand,  the  party  is  allowed  a  reasonable  time  for  drawing 
and  executing  the  deeds,  and  he  is  then  to  hold  it  in  readi- 
ness for  delivery  when  called  for,  and  is  in  no  default  until 
a  second  demand  is  made."  See  also  Conolly  v  Pierce,  7 
Wend.  129. 

Therefore,  they  ought  not  have  filed  their  bill  until  they 
had  given  Ruckman  time  to  have  the  deed  prepared,  and  get 
it  executed  by  himself  and  his  wife. 

Secondly.  Because  by  the  contract  the  sum  of  $19,900  was 
to  be  paid  a  month  in  advance  of  the  delivery  of  the  deed  ; 
and  even  though  it  should  appear  that  Ruckman,  on  the  first 
of  July,  had  lost  none  of  his  contracts,  that  he  could  then 
have  secured  them  all,  yet  he  was  entitled  to  the  $19,900  for 
that  purpose,  and  to  pay  off  the  mortgages  and  put  himself 
in  position  to  give  a  deed.  They  were,  therefore,  bound  to 
tender  him  the  $19,900,  and  wait  a  month  before  tendering 
him  the  $80,000,  and  demanding  the  deed. 

But  their  demand  was  for  a  deed  on  the  spot.  'I  hey  re- 
fused to  give  him  any  money  without  a  deed. 

IV.  Specific  performance  cannot  in  this  case  be  decreed, 
because  it  is  not  in  the  power  of  Ruckman  to  make  the  title, 
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to  the  lands  mentioned  in  the  contract,  or  at  least  to  a  con- 
siderable portion  of  them. 

A  specific  performance  will  not  be  decreed  if  the  vendor 
could  not  make  a  good  title  at  the  time  when,  by  the  terms 
of  the  agreement,  he  was  to  deliver  a  deed.  Richmond  v. 
Gray,  3  Allen  (Mass.)  25 ;  Ferrier  v.  Buziclc,  2  Clark  {Iowa) 
136  ;  Nicol  V.  Carr,  35  Penn.  St.  R.  381 ;  Lewis  v.  Loxham, 
3  Mer.  R.  429  ;  Ba^jly  v.  Tyrrell,  2  Ball  &  B.  363  ;  Fry  on 
Specific  Performance,  §§  536,  538. 

But  they  say  King  will  take  a  conveyance  for  what  Ruck- 
man  can  convey,  and  take  damages  for  what  he  cannot 
convey.  Upon  what  ground  can  they  ask  for  damages? 
Ruckman's  inability  to  convey  grows  out  of  King's  default 
in  not  making  the  first  payment;  therefore.  King  can  have 
no  claim  for  damages. 

Is  he  then  entitled  to  such  land  as  Ruckman  can  make 
title  to?  He  is  not;  for  the  contract  is  an  entire  one.  The 
main  inducement  which  Ruckman  had  in  making  it  may 
have  been  the  sale  of  these  very  lands  for  which  he  held 
contracts.  He  might  not  have  been  willing  to  sell  the  lands 
for  which  he  held  deeds  for  any  such  price  unconnected  with 
the  other  lands. 

These  contracts  are  for  parcels  scattered  about  in  different 
places  among  Ruckman's  other  lands.  He  had  very  favor- 
able contracts  for  their  purchase,  which  he  lost  by  reason  of 
King's  default.  He  could  not,  and  cannot  now,  make  title 
for  these  lands,  until  he  gets  money  to  pay  for  them,  and 
gets  deeds  for  them.  One  great  inducement  for  Ruckman's 
making  this  contract  with  King  was  to  get  money  to  fulfill 
these  contracts  which  he  had  for  the  purchase  of  these  lands. 
If  he  is  to  lose  these  contracts,  he  loses  the  benefit  of  a  large 
part  of  the  contract  he  made  with  King.  If  he  is  to  convey 
the  lands  he  owns  only,  and  not  those  for  which  he  held  con 
tracts,  he  will  be  required  to  perform  a  very  different  con- 
tract from  the  one  he  made.  He  will  lose  at  least  $19,710 
by  the  operation. 

King,  by  his  delay,  not  only  subjects  Ruckman  to  this 
loss,  but  asks  that  he  shall  pay  him  damages  for  one  hundred 
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and  twenty- four  acres  which  he  cannot  convey.  The  demand 
is  modest,  to  say  the  least. 

To  decree  a  conveyance  of  the  land  Ruckman  can  convey, 
under  these  circumstances,  would  inflict  a  gross  injustice  upon 
Ruckman. 

In  Crofton  v.  Ormshy,  2  Sch.  &  Lef,  604,  it  was  held  that 
where  the  object  of  one  of  the  parties  contracting  would  be 
defeated  by  delay  in  the  execution  of  it,  if  the  other  party 
delay,  he  shall  not  afterward  be  allowed  to  insist  on  perform- 
ance.    Fry  on  Spec.  Perf.,  §  719  ;  1  Story's  Eq.  Jar.,  §  779. 

If  a  purchaser  should  insist  upon  a  partial  performance, 
the  court  will  grant  relief  only  upon  his  compliance  with 
equitable  terms. 

From  the  foregoing  considerations,  I  think  it  clear  that 
there  can  be  no  specific  performance  of  this  contract  decreed 
in  favor  of  King.     His  bill,  therefore,  should  be  dismissed. 

V.  Ought  this  contract  to  be  delivered  up  to  be  canceled? 

I  submit  it  ought ;  for,  if  an  instrument  ought  not  to  be 
used  or  enforced,  it  is  against  conscience  for  the  party  hold- 
ing it  to  retain  it,  since  he  can  only  liold  it  for  some  sinister 
purpose.  If  it  is  a  deed  purporting  to  convey  lands  or  other 
hereditaments,  its  existence  in  an  uncanceled  state  necessarily 
has  a  tendency  to  throw  a  cloud  over  the  title.  While  it  exists, 
it  is  always  liable  to  be  applied  to  improper  purposes.  1  Story's 
Eq.  Jur.,  §  700  ;  Duncan  v.  Warro/l,  10  Price  31  ;  Jackman  v. 
Mitchell,  13  Ves.  581  ;  Petltt  v.  Shepherd,  5  Paige  493;  Van 
Daren  v.  Mayor,  &c.,  of  N.  Y.,  9  Paige  388  ;  Bi'omley  v.  Hol- 
land, 7  Ves.  20  ;  Kemp  v.  Pryor,  Ibid.  248  ;  St  John  v.  St 
John,  11  Ves.  535. 

In  1  Story's  Eq.  Jur.,  §  694,  the  learned  author  says :  "  It 
is  obvious  that  the  jurisdiction  exercised  in  cases  of  this  sort 
is  founded  upon  the  administration  of  a  protective  or  pre- 
ventive justice.  The  party  is  relieved  upon  the  principle,  as 
it  is  technically  called,  quia  timet ;  that  is,  for  fear  such  secu- 
rities, deeds,  or  other  instruments,  may  be  vexatiously  or 
injuriously  used  against  him,  when  the  evidence  to  impeach 
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them  may  be  lost ;  or  that  they  may  throw  a  cloud  or  suspi- 
cion over  his  title  or  interest." 

In  this  case,  the  contract  sought  to  be  set  aside^  by  reason  of 
non-performance  by  King,  ought  not  to  be  enforced  against 
Ruckman.  'i'hat  King  did  not  j^erform  on  his  part,  has  been 
abundantly  shown  in  the  preceding  parts  of  this  brief.  There- 
fore he  can  have  no  legal  remedy  upon  the  contractj  or  rights 
under  it.  He  ought  not,  therefore,  to  be  permitted  to  liold 
it  against  Ruckman,  for,  in  the  language  of  Justice  Story, 
{Eq.  Jur.,  §  700,)  lie  can  only  retain  it  for  some  sinister 
purpose. 

The  whole  conduct  of  King,  in  regard  to  this  contract,  shows 
that  he  holds  on  to  it  and  retains  it  as  a  means  of  annoying, 
embarrassing,  and  oppressing  Ruckman. 

It  is  apparent,  from  the  considerations  already  stated,  as 
well  as  others,  that  liis  suit  in  this  court  for  specific  perform- 
ance was  commenced,  and  is  prosecuted  in  bad  faith,  for  the 
sole  object  of  embarrassing  Ruckman,  and  by  tying  up  this 
large  property,  in  which  all  he  possesses  is  invested,  forcing 
him  to  buy  his  peace  by  paying  large  sums  of  money,  to  free 
his  property  fi'om  the  cloud  fastened  upon  it  by  the  record 
of  this  contract.  And  if  he  is  suflPered  to  retain  this  violated 
contract  uncanceled,  the  same  bad  spirit  which  has  prompted 
his  suit  in  this  court  may,  and  doubtless  will,  hereafter  prompt 
him  to  annoy  Ruckman  with  a  suit  at  law  upon  it,  at  a  time, 
perhaps,  when  it  may  be  out  of  his  power  to  show  the  real 
facts  of  the  case. 

The  bad  faith  of  King,  in  holding  on  to  this  contract,  and 
prosecuting  his  suit  in  this  court  upon  it,  is  manifest.  The 
evidence  of  it  is  overwhelming;. 

I  submit  the  contract  should  be  delivered  up  to  be  can- 
celed. 


The  Chancellor. 

The  determination  of  both  causes  depends  upon  the  same 
questions  of  law  and  fact.  If  King  is  not  entitled  to  a 
specific  performance  of  the  contract,  Ruckman  is  entitled  to 
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have  it  rescinded  and  declared  void.  Counsel,  therefore,  with 
great  propriety,  agreed  to  have  them  argued  and  determined 
together,  upon  the  same  evidence,  as  if  one  suit. 

By  a  written  contract,  under  seal,  executed  by  both,  made 
on  the  12th  day  of  May,  1868,  Ruckman  agreed  to  sell  to 
King  a  number  of  tracts  of  land,  in  the  county  of  Bergen, 
and  in  Rockland  county  in  the  state  of  New  York,  describ- 
ing them  as  all  the  lands  he  owned  and  held  contracts  for, 
in  the  township  of  Harrington,  east  of  the  old  Closter  road, 
and  between  the  Alpine  road  and  the  north  line  of  New 
Jersey ;  also  all  his  land  between  the  Huyler  landing  road 
and  the  old  Closter  dock  road  ;  also  all  his  land  in  Rockland 
county  east  of  the  old  Closter  road ;  "  and  also  two  lots  of 
land  situate  in  Hackensack  township,  in  the  county  of  Ber- 
gen ;"  the  whole  of  the  premises  containing  about  two  thou- 
sand acres,  portion  of  the  above  bounded  by  the  Hudson 
river.  The  price  was  to  be  $275  per  acre,  which  King 
agreed  to  pay  as  follows :  $100  at  the  execution  of  the  con- 
tract ;  $19,900  in  cash  on  June  1st,  1868 ;  $80,000  in  cash  on 
July  1st,  1868,  on  delivery  of  the  deed ;  and  the  balance  to 
be  secured  by  mortgage,  to  be  paid  at  times  and  in  installments 
specified. 

Ruckman  agreed,  "  on  receiving  such  payments  and  such 
mortgage  at  the  time  and  in  the  manner  above  mentioned," 
to  execute  and  deliver,  at  his  own  expense,  to  King  a  proper 
deed,  with  full  covenants,  to  convey  the  premises  in  fee,  free 
from  encumbrance.  The  deed  was  to  be  delivered  at  the 
office  of  C.  H.  Voorhis,  in  Jersey  City,  July  1st,  1868  ;  and 
the  contract  provided,  that  if  either  party  should  fail  to 
comply,  he  should  forfeit  and  pay  to  the  other  the  sum  of 
$20,000. 

At  the  drawing  of  the  agreement,  Ruckman  wanted  the 
$20,000  to  be  paid,  so  as  to  enable  iiim  to  perform  his  con- 
tracts for  the  purchase  of  lands  mentioned  in  the  agreement, 
and  while  it  was  being  drawn  they  had  considerable  discus- 
sion about  it.  Ruckman  wanted  it  fixed  for  May  22d.  King 
did  not  want  it  included  in  the  written  contract,  which  he 
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wished  to  be  for  payment  of  $99,900,  on  the  Ist  of  July,  and 
that  Ruckman  should  take  his  word  for  the  payment  of  the 
$19,900  before  that  time;  he  said  he  would  pay  it  in  a  few 
days.  Ruckman  refused  to  accede  to  this,  but  gave  to  the  1st 
of  June  for  the  payment,  and  insisted  upon  that  being  stipu- 
lated in  the  contract,  as  it  was  afterwards  written. 

On  tlie  28th  of  May,  King  applied  to  Ruckman  for  an 
extension  of  the  time  of  payment  of  the  $19,900  to  June 
15th,  and  presented  to  him  for  signature  a  written  agree- 
ment to  that  effect,  endorsed  on  the  duplicate  of  the  contract 
taken  by  King.  This,  Ruckman,  decidedly  and  with  violent 
language,  refused  to  do,  and  told  King  that  he  would  hold 
him  to  strict  payment  on  that  day.  Ruckman  states  that  he 
also  told  King  that  he  would  stay  at  his  own  house  all  day 
to  receive  it.  King  states  that  Ruckman  told  him  to  be  at 
the  office  of  Voorhis  to  pay  it,  and  that  he  would  be  there  to 
receive  it.  King,  accompanied  by  a  man  whose  name  he 
does  not  disclose,  and  which  he  says  he  does  not  recollect, 
but  whom  he  describes  as  an  old  patient,  came  to  the  office 
of  Voorhis  on  the  1st  day  of  June,  and  produced  $19,900, 
which  he  counted  out  before  Voorhis.  He  inquired  for 
Ruckman,  and  said  that  he  came  there  with  the  money  for 
the  purpose  of  making  the  payment  to  Ruckman.  Voorhis 
had  no  authority  to  receive  it,  and  he  did  not  offer  it  to 
Voorhis.  King  asked  Voorhis  if  Ruckman  would  be  there. 
Voorhis  told  him  that  he  would  not  be  there ;  that  he  had 
seen  Ruckman  a  day  or  two  before,  and  told  him,  in  answer 
to  an  inquiry,  that  as  the  contract  was  silent  as  to  the  place 
of  payment,  it  was  payable  at  Ruckman's  house,  and  that 
Ruckman  said  he  would  remain  home  all  day  to  receive  it. 
King  contended  that  the  money  was  payable  at  the  office  of 
Voorhis,  because  the  deed  was  to  be  delivered  there.  Voorhis 
told  him  that  it  was  not,  and  advised  him  if  he  wanted  to 
make  a  valid  tender  to  go  to  Ruckman's  house,  which  could 
be  easily  reached  by  a  train  which  would  leave  at  twenty 
minutes  past  one,  and  from  which  he  could  return  that 
afternoon.     King  declined  to  do  this.     It  was  then  half  past 
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twelve  o'clock.  King  did  not  say  to  Voorhis  that  Riickman 
had  promised  to  meet  him  there.  No  further  tender  of  the 
$19,900  was  made.  Ruckman  testifies  that  on  the  morning 
of  the  2d  of  June,  about  seven  or  eight  o'clock,  he  left  at 
King's  house.  No.  2  Grove  street.  New  York,  with  a  servant 
girl,  a  note,  stating  that  as  King  had  failed  in  his  payment, 
the  contract  was  at  an  end.  This  note  King  says  he  did  not 
receive,  but  does  not  produce  the  servant  girl,  who  still  lives 
with  him,  to  explain  the  matter  or  deny  it.  King  was  in 
the  house  at  that  time.  On  the  same  morning  he  went  to  the 
Bergen  county  clerk's  office,  and  had  the  contract  recorded, 
although  he  had  agreed  that  he  would  not  have  it  recorded 
until  after  the  second  payment  was  made.  On  the  3d  of 
June,  King  met  and  spoke  to  Ruckman,  both  in  the  train 
and  at  Ruckman's  house.  Ruckman,  at  both  times,  was  in 
company  with  H.  C.  Adams,  who,  with  his  son,  P.  C.  Adams, 
are  now  concerned  with  King  to  the  extent  of  one  fifth  each 
in  the  contract  in  controversy.  P.  C.  Adams  was  then  con- 
cerned and  furnished  the  money  with  which  the  second  and 
third  payments  are  claimed  to  have  been  tendered.  H.  C. 
Adams  and  Ruckman  were  then,  as  Ruckman  testifies,  bar- 
gaining about  this  property,  Ruckman  considering  that  this 
contract  was  at  an  end,  and  not  knowing  that  Adams  or  his 
son  had  an  interest  in  it.  He  testifies  that  he  told  H.  C. 
Adams  so  in  the  car  in  presence  of  King,  who  said  he  did 
not  consider  it  was  at  an  end,  and  that  nothing  else  was  said 
between  them  on  that  day  about  this  contract.  King  on 
that  day  called  at  Ruckman's  house,  while  he  and  his  family 
and  Adams  were  at  dinner.  King  was  asked  to  dinner,  but 
declined,  as  he  had  already  dined ;  Ruckman  says  that  lie 
asked  him  ;  King  says  Ruckman's  wife  asked  him.  King 
says  that  he  asked  Ruckman  on  that  day,  in  the  railroad 
car,  why  he  did  not  come  to  the  office  of  Voorhis  according 
to  agreement,  to  receive  the  money;  that  Ruckman  replied 
he  (King)  was  a  swindler  and  had  no  money,  and  used  profane 
language  and  opprobrious  epithets ;  that  he  then  offered 
Ruckman  that  if  he  would  go  back  to  New  York  with  him 
Vol.  v.  y 
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he  would  pay  him  the  money.  King  says  he  did  not  see 
Ruckmau  between  June  4th  and  July  1st.  Ruekman  says 
he  saw  King  on  June  16th,  on  the  ])latform  at  the  raih'oad 
depot,  on  his  return  from  the  county  clerk's  office,  where  he 
had  just  ascertained  that  King  liad,  on  June  2d,  recorded 
the  contract,  and  he  then  refused  to  shake  hands  with  King, 
who  stretched  out  his  hand,  called  him  a  swindling  black- 
guard, and  asked  him  why  he  had  put  the  contract  on 
record.  In  their  statements  of  what  took  place  in  the  car 
on  June  4th,  Ruckman  and  King  essentially  differ.  H.  C. 
Adams,  a  friend  of  King,  and  jointly  interested  with  him  in 
this  transaction,  was  present,  seated  directly  in  front  of 
Ruckman  and  conversing  witli  him.  Language  of  the  kind 
which  King  states  Ruckman  used,  is  not  generally  said  in  a 
mild,  low  tone,  and  Adams  must  have  heard,  and  could  not 
have  forgotten  it.  King  could  have  produced  Adams  to  cor- 
roborate his  statement,  if  he  relies  on  it  to  su})port  his  case. 
And  it  is  very  strange  that  after  such  language  from  Ruck- 
man, King  should  have  gone  to  his  house  uninvited  on  the 
same  day,  when  he  had  no  business  to  call  him  there,  and 
enter  the  room  where  Ruckman  was  at  dinner  with  his 
family  and  with  Adams.  I  think  King,  as  to  this,  must  be 
mistaken,  and  has  transferred  the  language  of  the  interview 
on  June  16th,  which  he  seems  to  have  forgotten,  to  that  of 
June  4th. 

On  the  1st  of  July,  King  went  to  the  office  of  Mr.  Voorhis, 
accompanied  by  P.  C.  Adams  and  Mr.  Bergholz,  two  persons 
interested  Avith  him  in  this  contract,  and  by  two  counselors- 
at-law,  and  with  $99,900,  to  make  the  tender  and  demand 
the  deed.  Ruckman  was  not  there,  nor  did  he  go  to  that 
office  on  that  day.  But  at  four  o'clock  all  five  went  to  the 
depot  of  the  Northern  railroad,  where  they  found  Ruckman 
seated  in  a  car,  on  his  way  home,  and  tendered  him  the 
money,  which  he  refused  to  receive,  accompanying  the  re- 
fusal with  jjrofane  and  opprobrious  language.  Ruckman 
considered  the  contract  void,  on  account  of  the  failure  of 
King  to  comply  with  its  terms  in  making  the  second  pay- 
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tnent.  King  contends  that  he  made  the  tender  of  the  second 
payment  in  compliance  with  the  terms  of  the  contract,  and 
the  arrangement  made  between  him  and  Ruckman ;  and  that 
even  if  he  did  not,  in  this  case  time  is  not  of  the  essence  of 
the  contract,  and  that  the  court  will  enforce  it,  upon  his  com- 
plying with  the  substantial  terms  required  by  it. 

There  are  two  questions  on  the  performance :  one  a  ques- 
tion of  law,  whether,  in  this  case,  time  was  of  the  essence  of 
the  contract ;  the  other  a  question  of  fact,  whether  the  office 
of  Voorhis  was  agreed  upon  as  the  place  for  the  second  pay- 
ment. There  is  also  a  question  of  law  upon  the  contract, 
whether  it  is  sufficiently  certain  and  definite  for  a  court  of 
equity  to  enforce. 

The  established  doctrine  of  equity  is,  that  in  general  time 
is  not  of  the  essence  of  a  contract  for  the  sale  of  lands.  But 
it  is  now  also  settled  that  in  such  contracts  time  may  become 
of  the  essence  of  the  contract,  either  by  being  made  so  by 
the  contract  itself,  or  from  the  nature  and  situation  of  the 
subject  matter  of  the  contract,  or  by  express  notice  given, 
requiring  the  contract  to  be  closed  or  rescinded  at  a  stated 
time,  which  must  be  a  reasonable  time,  according  to  the  cir- 
cumstances of  the  case. 

It  was  at  first  held  by  the  English  courts  of  equity  that  in 
such  contracts  time  could  not  be  made  of  the  essence  of  the 
contract,  and  that  such  agreement  would  not  be  enforced, 
any  more  than  an  agreement  to  limit  the  right  of  redemp- 
tion by  a  mortgagor. 

Lord  Thurlow,  in  Williams  v.  Bonham,  1  Sug.  on  Ven. 
303,  where  the  contract  was  that  if  the  title  should  not  be 
made  out  in  three  years  the  agreement  should  be  void,  held 
that  the  time  fixed  was  only  formal,  and  not  of  the  essence 
of  the  agreement. 

In  Gregson  v.  Riddle,  (stated  in  7  Ves.  268,  in  Sir  S.  Rom- 
illy's  argument,)  Lord  Loughborough,  as  commissioner  of  the 
great  seal,  and  afterwards  Lord  Thurlow,  as  Chancellor,  held 
that  a  stipulation  that  the  agreement  should  be  void  if  the  title 
was  not  completed  at  a  given  day,  was  of  no  validity.     And, 
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in  answer  to  a  proposition  of  Mr.  Mansfield,  that  it  would 
be  necessary  to  insert  a  provision  that  it  should  be  void,  not- 
withstanding the  decision  of  the  Court  of  Chancery,  Lord 
Thurlow  replied,  "  that  the  parties  would  be  just  as  forward 
as  they  were  then."  Lord  Thurlow,  without  doubt,  enter- 
tained the  idea  that  equity  would  not  allow  the  parties  to 
make  time  the  essence  of  such  contract.  But  he  was  the 
only  English  Chancellor  who  adhered  to  that  doctrine.  Lord 
Loughborough,  who  had  countenanced  it,  afterwards,  in  his 
decisions,  held  the  contrary.  In  Lloyd  v.  Collett,  4  Bro.  C.  C. 
469,  he  says :  "  There  is  nothing  of  more  importance  than 
that  the  ordinary  contracts  between  man  and  man  should  be 
certain  and  fixed,  and  that  it  should  be  certainly  known 
when  a  man  is  bound,  and  when  he  is  not.  It  is  one  thing 
to  say  the  time  is  not  so  essential  that  in  no  case  in  which 
the  day  has,  by  any  means,  been  suffered  to  elapse,  the  court 
would  relieve  against  it  and  decree  performance.  The  con- 
duct of  the  parties,  inevitable  accident,  &c.,  might  induce 
the  court  to  relieve.  But  it  is  a  different  thing  to  say  that 
the  appointment  of  a  day  is  to  have  no  effect  at  all,  and  that 
it  is  not  in  the  power  of  the  parties  to  contract  thai  if  the 
agreement  is  not  execvied  at  a  'particular  time,  the  p)arties 
shall  be  at  liberty  to  rescind  it." 

Lord  Eldon,  in  1802,  in  Seton  v.  Slade,  7  Fes.  270,  said : 
"I  am  inclined  much  to  think,  notwithstanding  what  was 
said  in  Gh'egson  v.  Middle,  that  time  may  be  made  the  es- 
sence of  a  contract."  This  continued  to  be  his  settled  opin- 
ion, as  is  shown  in  Levy  v.  Lindo,  3  Mer.  81;  Boehm  v. 
Wood,  IJ.  &  W.  41 9,  and  Withy  v.  Cottle,  Tarn.  &  Russ.  78. 

In  Eaton  v.  Lyon,  3  Ves.  692,  in  1798,  the  master  of  the 
rolls  said :  "  The  doctrine  has  been  formerly  carried  to  a 
length  that  became,  in  some  degree,  alarming,  but  undoubt- 
edly in  modern  times  that  has  been  much  restrained.  If  in 
the  purchase  of  an  estate,  money  has  been  covenanted  to  be 
paid  at  a  given  day,  if  it  is  not  paid  at  that  day,  at  law  no 
action  will  lie,  but  if  the  party  can  show  that  he  took  the 
means  of  paying  it,  and  has  been  prevented  by  accidents  not 
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in  liis  power,  the  court  will  dispense  with  the  strict  perform- 
ance of  it ;  because,  as  it  was  formerly  said,  time  is  not  of 
the  essence  of  the  contract ;  but  it  may  be  of  the  essence  of 
the  contract." 

In  Hudson  v.  Bartram,  3  Madd.  447,  Sir  John  Leach  says : 
"Although  it  was  for  a  long  time  doubted  whether  time  could 
be  made  of  the  essence  of  a  contract,  yet  that  point  has  been 
settled  by  Lord  Eldon.  Here,  as  at  law,  it  may  be  of  the 
essence  of  the  contract." 

In  Hipwell  v.  Knight,  I  Y.  &  Coll.  Ex.  401,  Baron  Alder- 
son,  in  delivering  the  opinion  of  the  court,  holds  that  time 
may  be  made  the  essence  of  a  contract  to  convey,  and  that 
in  the  case  before  the  court  it  was  made  so ;  and  he  relies 
upon  the  fact  that  the  agreement  in  that  case  was  changed 
from  three  to  four  months  as  originally  drawn,  to  show  that 
time  was  intended  to  be  of  the  essence  of  the  contract. 
The  Vice  Chancellor  of  England,  in  the  case  of  Lloyd  v. 
Eippingale,  referred  to  in  the  argument  of  Hipwell  v.  Knight, 
1  Y.  &  C,  Ex.  410,  held  that  express'  words  would  make 
it  so.  Sir  J.  Romilly,  M.  R.,  in  Honeyman  v.  Marryat, 
21  JBeav.  14,  held  that  time  might  be  made  the  essence  of 
a  contract.  And  again,  in  Parkin  v.  Thorold,  16  Beav.  65, 
he  says  :  "Although  the  dictum  of  Lord  Thurlow,  that  time 
could  not  be  made  of  the  essence  of  the  contract  in  equity, 
has  long  been  exploded,  yet  time  is  held  to  be  of  the  essence 
of  the  contract  in  equity,  only  in  cases  of  direct  stipulation, 
or  of  necessary  implication.  The  cases  of  direct  stipulation 
are  when  the  parties  introduce  a  clause  expressly  stating 
that  time  is  to  be  of  the  essence  of  the  contract.  The  im- 
plication is  derived  from  the  circumstances  of  the  case,  such 
as  where  the  property  is  required  for  some  immediate  pur- 
pose, such  as  trade  or  manufacture."  Lord  Cranworth, 
when  Vice  Chancellor,  in  Parkin  v.  Thorold,  2  Sim.  N.  S.  1, 
held,  that  when  a  purchaser  has  agreed  that  he  will  take  a 
title  if  made  at  a  given  day,  but  otherwise  that  he  will  not, 
a  court  of  equity  cannot,  any  more  than  a  court  of  law,  give 
relief  to  a  vendor  who  has  failed  to  make  a  title  at  the  day 
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specified,  and  says  :  "  Lord  Thurlow's  dictum,  that  a  pur- 
chaser could  not  so  stipulate,  manifestly  rests  on  no  principle,, 
and  has  often  been  repudiated  as  not  truly  expressing  the 
doctrine  of  this  court." 

The  same  doctrine  has  been  adopted  and  repeatedly  applied 
in  the  courts  of  this  country.  Benedict  v.  Lynch,  1  Johns.  C. 
R.  370 ;  Wells  v.  Smith,  7  Paige  22  ;  Mitchell  v.  Wilson,  4 
Edw.  C.  R.  697  ;  Longworth  v.  Taylor,  1  McLean  399  ;  8.  C.,. 
14  Pet.  173. 

In  the  last  case.  Justice  Story,  in  delivering  the  opinion  of 
the  court,  says :  "  In  the  first  place,  there  is  no  doubt  that 
time  may  be  of  the  essence  of  a  contract  for  the  sale  of  prop- 
erty. It  may  be  so  by  the  express  stipulation  of  the  par- 
ties, or  it  may  arise  by  implication  from  the  very  nature  of 
the  property,  or  the  avowed  objects  of  the  seller  or  the  pur- 
chaser." 

I  concur  in  the  conclusion  arrived  at  by  Sir  Edward  Sug- 
den,  in  his  valuable  treatise,  jp.  305,  as  the  result  of  the  decis- 
ions :  "  If  it  clearly  appear  to  be  the  intention  of  the  parties 
to  an  agreement  that  time  shall  be  deemed  of  the  essence  of 
the  contract,  it  must  be  so  considered  in  equity."  Mr.  Fry, 
in  his  treatise  on  Specific  Performance,  has  arrived  at  the  same 
conclusion,  §§  711,  712,  and  713. 

A  time  stipulated  in  an  agreement  for  performance  will  be 
held  of  the  essence,  when  from  the  nature  of  the  subject  matter 
or  the  object  of  the  parties,  the  time  of  performance  was  in- 
tended to  be  such.  Hipwell  v.  Knight,  1  Y.  &  Coll.  Ex.  416  j 
Levy  V.  Lindo,  3  Mer.  81 ;  Coslahe  v.  Till,  1  Russ.  376  ;  WitJiy 
V.  Cottle,  Turn.  &  Russ.  78 ;  Walker  v.  Jeffreys,  1  Hare  341 ; 
Wright  v.  Hoioard,  1  Sim.  &  Sta.  190;  McKay  v.  Garring- 
ton,  1  McLean  50 ;  Holt  v.  Rogers,  8  Pet.  420 ;  Young's 
Adm'r  v.  RatJibone,  1  C.  E.  Green  224 ;  Fry  on  Spec.  Per/., 
§^713to  717. 

"f  A  party  will  be  allowed  to  show,  by  parol,  that  at  making 
of  the  contract  time  was  considered  as  of  the  essence.  Nokes 
V.  Ld.  Kilmorny,  1  De  Gex  <Sc  Sm.  440.     And  a  new  agree- 
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ment  extending  the  time  is  evidence  that  they  consider  the 
time  material      Wiswall  v.  McOowan,  2  Barb.  S.  C.  270. 

I  do  not  think  that  the  provision  contained  in  the  stipula- 
tion in  the  contract  on  the  part  of  Ruckman,  which  is,  that 
upon  receiving  such  payments  and  such  mortgage,  at  the 
time  and  in  the  manner  above  mentioned,  he  will  convey,  is 
sufficient  of  itself  to  make  the  time  of  the  essence  of  the  con- 
tract; the  words,  to  have  that  effect,  must  be  clearly  indica- 
tive of  the  intention  of  the  parties.  But  these  words, 
connected  with  the  negotiation  and  statements  at  the  time  of 
the  contract,  are  sufficient,  in  my  opinion,  to  make  the  time 
of  the  essence  of  this  contract,  and  do  make  it  so.  A  Ruck- 
man  at  the  drawing  of  the  contract,  expressly  told  King  that 
he  wanted  the  $19,900  to  enable  him  to  fulfill  his  contracts 
for  purchase,  which  were  part  of  the  subject  matter  of  the 
agreement.  The  time  of  the  payment  was  changed  from 
May  22d  to  June  1st,  at  King's  solicitation,  and  Ruckman 
resisted  all  entreaties  to  put  it  off,  or  to  accept  King's  verbal 
promise  instead  of  the  written  stipulation.  The  words  of 
the  contract,  with  these  facts,  create,  in  my  view,  an  ex- 
press stipulation  that  time  is  of  the  essence  of  the  contract. 
The  application  for  the  written  extension  on  the  25th  of 
May,  and  the  tender,  or  coming  ready  to  tender,  the  pay- 
ment at  Voorhis'  office  on  the  very  day,  is  evidence  that 
King  so  understood  the  contract.  Again  :  thp  subject  matter 
of  the  contract  and  the  situation  of  it,  make  time  the  essence 
of  this  contract.  The  subject  matter  was  not  a  dwelling- 
house,  or  a  manufactory,  or  a  place  for  trade,  or  a  reversion, 
which,  among  others,  are  held  to  make  time  essential,  but 
it  was  a  large  number  of  tracts,  held  and  bought  for  sale  at 
a  period  when  the  prices  of  lands  were  high  and  their  stabil- 
ity could  not  be  relied  on  ;  this,  of  itself,  is  sufficient  to  make 
the  stipulation  as  to  time  material,  and  therefore  essential. 
Part  of  these  lands  depended  on  contracts  for  purchase  made 
by  Ruckman.  A  rise  in  price  might  induce  those  who  had 
sold  to  him  to  evade  their  contracts,  if  not  legally  binding, 
or  litigate  and  delay  the  fulfillment  of  such  as  were  legal. 
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And,  more  than  all,  money  was  to  be  paid  on  these  contracts, 
and  the  sum  to  be  paid  on  the  1st  of  June  was  relied  on  for 
that  purpose.  Ruckman  had  a  right  to  rely  on  it.  And  the 
fact  that  he  did  so,  or  stated  that  he  did  so,  at  the  making 
of  this  contract,  of  itself  would  make  time  of  the  essence  of 
the  contract  from  the  subject  matter,  without  any  agreement 
on  the  subject.  And,  in  such  case,  as  to  the  point  whether 
time  is  of  the  essence  of  the  contract  when  made,  it  is  per- 
fectly immaterial  whether  he  actually  needed  the  money,  or 
whether  he  suffered  any  loss  by  the  want  of  it.  Where  the 
subject  is  a  dwelling-house,  or  manufactory,  or  a  reversion, 
time  is  material,  without  regard  to  the  question  whether  any 
loss  or  inconvenience  is  produced  by  delay. 

In  this  case,  nothing  has  been  done  by  Ruckmau  to  con- 
tinue the  contract ;  he  has  entered  into  no  new  negotiation 
with  King.  On  the  28th  of  May,  he  told  him  he  would  in- 
sist upon  payment  at  the  time ;  on  June  2d,  he  left  a  notice 
at  King's  house;  on  the  4th  of  June,  he  told  him  the  contract 
was  void,  and,  according  to  King's  testimony,  abused  him 
violently,  and  in  his  presence  proceeded  to  negotiate  a  sale 
with  another  purchaser. 

The  next  question  is  that  of  fact :  whether  King  made  the 
tender  required  by  the  contract.  The  effect  of  the  contract 
required  King  to  pay  the  money  to  Ruckman,  and  to  find  him 
for  the  purpose  of  payment,  or  use  reasonable  diligence  to 
find  him.  That  is  usually  held  to  be  accomplished  by  going 
to  the  place  of  business  or  to  the  residence  of  the  payee ; 
but  if  the  parties  have  agreed  upon  another  place,  the  place 
agreed  upon  would  be  the  proper  place  to  offer  the  payment. 
And  this  places  the  whole  question  upon  the  fact  whether 
Ruckman  agreed  to  meet  King  at  Voorhis'  office,  and  told 
him  to  be  there  to  make  the  payment.  Ruckman  and  King 
differ  in  their  testimony  as  to  this  point.  The  burden  of 
proof  is  upon  King,  and  in  this  situation  he  would  fail ;  but 
he  has  brought  witnesses  to  impeach  the  character  of  Ruck- 
man for  truth  and  veracity,  and,  if  successful  in  this,  his 
testimony   would   prevail,  as   nothing   is  shown  against   his 
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own  character.  But  the  greatest  portion  of  the  testimony 
for  King  on  this  point  is  such  as  cannot  be  regarded.  It  is 
evidently  founded  upon  the  fact  that  Ruckman  has  been 
guilty  of  very  improper  conduct  with  regard  to  the  cattle  of 
his  neighbors,  is  a  troublesome,  litigious  man,  and  has  made 
himself  unpopular  and  odious  in  the  neighborhood.  Some 
of  the  fairest  and  most  respectable  witnesses  are  influenced 
by  the  fact  that  he  was  fined  and  judged  in  contempt  by  the 
Circuit  Court  for  offering  to  treat  the  jury,  in  a  case  of  his 
own,  with  oysters;  and  most  of  the  witnesses  against  his 
character  are  persons  who  have  been  engaged  in  litigation 
with  him.  Such  witnesses  are  necessarily  produced  when 
they  alone  know  or  witnessed  facts  required  to  be  proved ; 
but  when  selected  to  give  character  to  a  witness,  are  not  of 
much  value.  The  only  testimony  aUowed  in  such  case  is  as 
to  the  general  reputation  of  the  witness  impeached,  in  the 
neighborhood,  for  truth  and  veracity,  and  that  such  reputa- 
tion is  generally  bad  ;  saying  that  the  witness,  from  what  he 
knew  of  his  reputation,  would  not  believe  him  under  oath, 
is  not  sufficient.  I  do  not  think  that  the  testimony  on  the  part 
of  King  shows  that  Ruckman  has  a  general  reputation  in  his 
neighborhood  as  a  man  of  untruth  or  an  habitual  liar.  The 
evidence  is  abundant  to  show  that  he  is  a  litigious,  cross- 
grained,  troublesome,  and  unjust  man.  The  number  of  wit- 
nesses to  sustain  his  character  would  be  sufficient  to  neutralize 
the  testimony  against  him,  even  if  more  directly  on  the  point 
of  his  character  for  veracity.  If  they  speak  the  truth,  such 
character  could  not  have  been  general. 

But  laying  out  of  question  the  testimony  of  Ruckman, 
the  evidence  of  Emma  Hopping  sustains  the  position  taken 
by  him.  She  swears  expressly  that  when  King  and  Ruck- 
mon  parted  on  the  evening  of  May  28th,  Ruckman  told  King 
that  he  would  remain  at  home  all  day  to  receive  this  pay- 
ment. It  is  true  that  she  is  a  sister  of  Ruckman's  wife,  and 
may  be  biased  by  her  connection  with  him,  but  this  alone 
ehould  not  affect  her  credibility,  as  against  King  swearing 
directly  for  himself  in  his  own  case.     Her  testimony  is  in  no 


358  CASES  IN  CHANCERY. 

King  V.  Euckman. 

way  oontradicted  by  a  third  witness ;  her  character  is  on  a 
par  with  King's,  for  nothing  has  been  stated  against  it 
except  insinuations  volunteered  by  counsel.  No  court  or 
jury  should  disregard  her  testimony  without  some  sufficient 
reason.  But  the  statute  provides  that  the  interest  of  a  party 
when  sworn  for  himself,  shall  be  considered  as  affecting  his 
credit. 

But  the  facts  testified  to  by  Mr.  Voorhis,  as  to  the  trans- 
action of  the  1st  of  June,  materially  affect  this  question. 
He  says  that  King  contended  that  the  money  should  be  paid 
at  his  office,  l:)ecause  the  deed  was  to  be  delivered  there,  and 
although  he  told  him  that  Ruckman's  house  was  the  proper 
place  for  the  payment,  and  that  Ruckman  said  he  would  stay 
there  for  the  purpose.  King  did  not  mention  that  Ruckman 
had  appointed  that  as  the  place.  This  silence,  four  days 
after  he  met  Ruckman,  is  in  my  mind  a  strong  support  of 
the  evidence  of  Emma  Hopping.  I  shall  place  full  confidence 
in  the  testimony  of  Voorhis  on  this  point,  and  in  all  matters 
in  this  cause.  He  is,  and  has  been  for  years,  a  counselor  of 
this  court  in  good  standing ;  nothing  is  shown  against  his 
character,  and  I  have  a  right  to  assume  that  nothing  exists 
against  it;  he  is  contradicted  by  no  one  but  King;  he  has 
no  interest  in  or  connection  with  the  cause ;  there  is  nothing 
against  him  except  the  railing  which  counsel,  in  their  zeal 
for  their  clients,  have  inserted  as  argument  in  the  briefs  sub- 
mitted. These  cannot  in  any  way  affect  him  before  the  court, 
and  if  such  a  witness  is  not  entitled  to  credit,  it  is  difficult  to 
determine  whom  to  believe. 

King  toeing  positively  contradicted  in  material  parts  of  his 
testimony  by  both  Voorhis  and  Emma  Hopping,  is  himself 
seriously  affected  as  to  his  credibility. 

By  the  Aveight  of  evidence,  I  feel  bound  to  believe  that 
Ruckman  did  not  make  an  agreement  with  King  to  meet 
him  at  the  office  of  Voorhis,  but  told  him  that  he  would 
remain  home  to  receive  the  payment.  If  there  were  no 
agreement,  King  was  bound  to  seek  Ruckman  to  make  the 
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payment,  and  the  burden  is  on  him  to  show  that  Ruckman 
jigreed  to  meet  him  at  a  certain  place. 

On  this  view  there  is  no  mistake  or  inevitable  accident  to 
excuse  King.  If  he  thought  at  first  that  the  office  of  Voorhis 
was  the  legal  place,  or  that  Ruckman  meant  to  meet  him 
there,  that  mistake  was  corrected  by  Voorhis  in  time  for  him 
to  go  to  Ruckman's  house  and  make  the  payment.  From 
his  conduct  on  that  day  and  afterwards,  in  not  making  any 
tender  or  proffering  himself  ready  to  perform  the  contract, 
or  giving  notice  that  he  would  insist  upon  it,  Ruckman  had 
a  right  to  infer  that  he  intended  to  abandon  it,  and  not 
exert  himself  to  be  ready  with  the  title  and  conveyance  on 
July  1st.  And  I  think  such  inference  is  fairly  to  be  drawn 
by  this  court  in  disposing  of  the  cause.  These  reasons  are, 
in  ray  opinion,  sufficient  to  defeat  King's  right  to  a  specific 
performance. 

There  is  another  ground  taken,  that  the  land  to  be  con- 
veyed is  not  designated  in  the  contract  with  sufficient  cer- 
tainty. As  to  the  parts  in  Harrington  township  and  the 
county  of  Rockland,  the  description  is  sufficiently  certain. 
It  is  all  the  lands  owned  by  Ruckman,  or  for  which  he  held 
contracts,  within  certain  boundaries.  The  maxim  is  id 
certum  est  quod  cerium  reddi  potest.  It  can  be  shown  with 
certainty  what  lands  he  owned  or  held  contracts  for  in  those 
boundaries. 

But  the  last  clause  seems  uncertain.  It  is  simply,  ''also 
two  lots  of  land  in  Hackensack  township,  county  of  Bergen." 
It  does  not  describe  them  as  two  lots  owned  by  him,  for  then 
if  he  owned  only  two  lots  there  it  might  he  rendered  cer- 
tain. This  contract  would  be  complied  with  by  his  convey- 
ing two  lots  of  ten  feet  square,  or  two  lots  containing  one 
thousand  acres.  Nor  can  this  part  be  rejected  as  immaterial, 
and  performance  be  ordered  of  the  residue,  upon  compensa- 
tion. What  the  lots  were,  and  what  the  compensation  would 
be,  must  in  that  case  be  ascertained  by  parol,  in  face  of  the 
statute  of  frauds.  If  the  two  lots  were  one  thousand  acres 
of  salt   meadow,  worth   ^25    an   acre,   the  compensation   to 
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Ruckman  would  be  large — $250,000.  If  they  were  each  fifty 
acres,  fronting  on  the  Hudson,  worth  $2275  per  acre, 
the  compensation  to  King  would  be  §200,000.  Either  of 
these  suppositions  is  possible,  and  it  seems  to  me  that  this  is 
an  uncertainty  which  must  prevent  a  court  of  equity  from 
granting  relief  to  King, 

I  am  of  opinion  that  the  bill  of  King  must  be  dismissed 
with  costs,  and  that  Ruckman  is  entitled  to  have  the  con- 
tract declared  void  and  given  up  to  be  canceled.* 


The  Mayor,  &c.,  of  Jersey  City  vs.  The  Jersey  City 
AisD  Bergen  Railroad  Company.! 

1.  The  charter  of  a  street  railroad  company  authorized  it  to  lay  rails  in 
the  streets  of  a  city,  upon  first  obtaining  the  consent  of  the  common  coun- 
cil. By  a  supplement,  it  was  positively  authorized  to  construct  several 
tracks  specified  in  the  supplement,  without  any  condition  or  reference  to 
the  consent  of  the  common  council.  Held,  that  as  to  such  tracks,  the  con- 
sent of  council  was  not  necessary. 

2.  The  grant  of  powers  of  local  government  to  a  municipal  corporation 
is  not  a  contract,  but  an  exercise  of  legislative  power:  and  the  legislature 
may,  at  any  time,  take  away,  resume,  or  limit  such  power. 

3.  The  rule  of  construction  of  statutes  is,  that  a  provision  in  a  statute 
inconsistent  with  a  provision  in  a  former  statute,  repeals  the  first  statute 
pro  tanto. 

This  was  an  application  for  an  injunction  to  restrain  the 
defendant  from  laying  an  additional  track  of  its  horse  rail- 
road in  Pavonia  avenue,  in  Jersey  City.  It  was  applied  for 
on  two  grounds.  The  first  was,  that  the  defendant  was  not 
laying  the  track  so  that  the  two  tracks,  when  laid,  should 
be  equi-distant  from  the  centre  of  the  street  as  required  by 
the  act  authorizing  it.  The  second  was,  that  the  defendant 
was  laying  the  track  without  first  obtaining  permission  of  the 
complainant. 

*Decree  in  both  cases  reversed,  6  C.  E.  Gr.  599. 
fCiTED  in  Pat.  Horse  B.  Co.  v.  Paterson,  9  C.  E.  Gr.  164. 


OCTOBER  TERM,  1869.  361 

Mayor,  &c.,  of  Jersey  City  v.  Jersey  City  and  Bergen  E..  Co. 

Mr.  A.  K.  Brown,  for  complainants. 

The  question  presented  by  this  case  is,  does  the  act  oi 
1867,  authorizing  the  defendant  to  lay  a  second  track  in 
Pavonia  avenue  and  other  streets,  repeal  the  section  of  its 
original  charter,  requiring  the  company  to  obtain  the  con- 
sent of  the  common  council  to  lay  rails  in  the  streets  of  Jersey 
City? 

1.  We  insist  that  the  said  section  of  the  original  act  is 
not  repealed  by  the  supplement  of  1867.  See  original  act, 
Session  Laws  of  1859,  p.  414,  §  6,  next  to  last  proviso.  See 
supplement.  Session  Laws  of  1867,  p.  53,  §§  1  and  4. 

The  act  of  1867  is  a  supplement  of  the  act  of  1859,  and 
consequently  the  two  acts  are  to  be  read  together  as  one  act, 
and  are  to  have  the  same  construction  as  if  they  were  one 
act,  passed  at  the  same  time. 

It  may  be  said  that  the  first  section  of  the  supplement 
gives  the  defendant  full  power  to  lay  the  additional  track, 
without  consent  of  the  common  council.  So  does  the  sixth 
section  of  the  original  charter,  uncontrolled  by  the  proviso. 
This  proviso  of  the  original  charter  is  no  more  inconsistent 
with  the  first  section  of  the  supplement  than  it  is  with  the 
sixth  section  of  the  original  charter.  In  fact  they  are  per- 
fectly consistent  with  each  other,  and  both  can  operate  to- 
gether. 

2.  Does  the  fourth  section  of  the  supplement  repeal  the 
proviso  of  the  original  act,  or  in  other  words,  are  they  in 
any  sense  inconsistent  with  each  other  ? 

The  proviso  in  the  sixth  section  of  the  charter  simply  pro- 
vides, that  in  constructing  said  railroad  or  branches  through 
any  of  the  streets  or  avenues  of  Jersey  City,  the  consent  of 
the  common  council  of  said  city  shall  be  first  obtained;  the 
work  shall  be  done  under  tlie  inspection  of  the  commission- 
ers of  streets  or  other  proj)er  officers  of  said  city,  &c. 

The  provision  in  the  fourth  section  of  supplement  is  in 
no  way  inconsistent  with  the  other.     It  must  be  understood 


362  CASES  IN  CHANCERY. 

Mayor,  &c.,  of  Jersey  City  v.  Jersey  City  and  Bergen  R.  Co. 

as  to  apply  after  the  consent  had  been  obtained  from  the 
common  council  to  lay  the  track.  That  this  was  the  inten- 
tion of  the  legislature,  is  manifest  from  the  language  used, 
viz.  "  that  it  shall  not  be  lawful  for  the  municipal  authori- 
ties or  any  of  them,  of  any  city  or  town  through  which  the 
railroads  of  said  company  are,  or  shall  be  laid,  to  interfere 
with,  hinder,  or  obstruct  said  company  in  constructing  or 
running  their  railroads."  Had  the  legislature  intended  to 
take  from  the  common  council  the  power  over  the  streets 
vested  in  them  by  the  city  charter,  and  repeal  the  proviso 
of  the  sixth  section  of  the  original  charter  of  the  defendant, 
they  would  have  used  very  different  language  from  this. 
They  would,  in  so  many  words,  have  repealed  the  proviso  of 
section  sixth  of  the  original  charter  of  the  company.  As 
they  did  not  do  this ;  and  as  allowing  both  the  proviso  of 
section  sixth  of  the  original  charter,  and  the  fourth  section 
of  the  supplement  of  1867  to  stand,  involves  no  inconsist- 
ency;  both  must  be  allowed  to  stand.  Section  fourth  of 
supplement  apj)lies  to  the  tracks,  which,  at  time  of  its  pas- 
sage, had  been  laid,  under  the  consent  of  common  council,  as 
well  as  to  those  to  be  built. 

3.  There  is  another  consideration  which  strongly  enforcee 
this  construction  of  these  acts,  viz. 

The  streets  through  which  these  tracks  are  authorized  by 
these  acts  to  be  laid  are  dedicated  streets,  and  have  been 
graded  and  improved  at  the  expense  of  the  adjoining  land- 
owners to  whom  the  fee  belongs.  The  right  of  the  public, 
or  of  individuals,  in  the  streets  is  simply  the  right  of  travel ;  a 
mere  easement.  The  purposes  to  which  they  have  been 
dedicated,  are  those  of  travel  solely.  Any  j^ermanent  occu- 
pation or  use  of  these  streets  for  any  other  purpose  than 
that  of  travel,  is  inconsistent  with  the  purposes  of  their  dedi- 
cation. 

The  charter  of  the  city,  section  forty-two,  sub-division 
sixth,  gives  to  the  common  council  the  entire  control  of  the 
streets,  and  requires  them  to  keep  them  at  all  times  in  such 
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coudition  as  to  secure  to  the  })iibHc  and  the  adjoining  owners^ 
the  safe  and  convenient  use  of  the  streets  and  sidewalks. 

This  provision  of  the  city  charter  gives  the  common  council 
the  entire  control  over  the  streets.  They  alone  have  power  to 
regulate  travel  upon  them,  and  keep  them  in  a  safe  condition. 
They  alone  can  remove  encroachments  upon  them,  and  protect 
the  public  in  their  use. 

To  hold,  then,  that  the  supplement  to  the  defendant's  char- 
ter of  1867,  allows  them  to  dig  up  the  streets  at  their  will  and 
pleasure,  and  lay  down  tracks  and  operate  their  roads  through 
the  streets  of  the  city  without  the  consent  of  the  common 
council,  is  to  hold  that  the  said  supplement  of  1867  repeals 
the  forty-second  section,  sub-division  sixth  of  the  city  charter, 
and  either  takes  from  the  common  council  the  entire  control 
of  such  streets,  and  places  it  in  the  hands  of  the  defendant,  or 
gives  to  the  defendant  and  the  common  council  a  divided  con- 
trol over  such  streets. 

I  am  sure  this  court  will  not  hold  that  such  was  the  inten- 
tion of  the  legislature  in  passing  the  supplement  to  the  defend- 
ant's charter  of  1867,  unless  the  language  of  that  act  is  such 
as  to  admit  of  no  other  construction. 

3Ir.  L.  Zahnshie,  for  defendant. 

The  application  for  the  injunction  in  this  case  is  upon  two 
grounds : 

First.  That  defendant,  by  a  supplement  to  its  charter,  ap- 
proved February  13th,  1867,  where  it  should  lay  or  have  a 
double  track,  should  lay  the  same  equi-distant  from  the  centre 
of  the  street,  or  as  near  to  the  centre  as  practicable,  and  that 
where  it  laid  a  single  track,  it  should  be  in  the  centre  of  the 
street.  That  the  defendant,  contrary  to  the  requirements  of 
said  act,  is  laying  a  track  on  Pavonia  avenue  at  a  distance  of 
three  feet  two  inches  from  the  southerly  curb  of  said  avenue. 

The  answer  of  the  defendant  admits  the  act  aforesaid  and 
the  requirements  named  in  regard  to  laying  its  tracks  in  the 
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streets,  but  denies  that  it  is  laying  its  rails  in  Pavonia  avenue 
in  the  manner  alleged  in  complainants'  bill ;  and  states  posi- 
tively that  it  is  laying  its  rails  in  said  avenue  in  accordance 
with  the  provisions  and  requirements  of  said  act;  that  it  is 
laying,  under  the  provisions  of  said  act,  an  additional  railroad 
track  in  Pavonia  avenue,  from  Grove  street  to  Provost  street, 
and  that  it  is  removing  its  present  track  laid  there  in  the  cen- 
tre of  the  street  to  one  side,  so  that  the  new  track  and  the  old 
track,  when  removed,  will  be  equi-distant  from  the  centre  of 
the  street  as  near  thereto  as  practicable. 

Second.  That  the  said  track  is  being  laid  in  Pavonia 
avenue  without  the  consent  of  the  complainants,  who  have 
full  power  and  control  over  the  streets  of  the  city,  and  that 
the  legislature  cannot  give  to  the  defendant  the  right  to  lay 
rails  in  those  streets  without  the  complainants'  consent ;  that 
the  original  charter  of  the  defendant,  approved  March  15th, 
1859,  provided  that  the  defendant  in  constructing  its  rail- 
road through  the  streets  of  Jersey  City,  should  first  obtain  the 
consent  of  the  complainants ;  and  as  the  said  supplement  of 
February  13th,  1867,  did  not  in  express  terms  give  defendant 
the  right  to  construct  the  tracks  therein  named  without  the 
complainants'  consent,  the  said  provision  of  the  charter  is 
operative,  and  such  track  cannot  be  constructed  without  com- 
plainants' consent. 

The  defendant  admits  that  it  is  laying  such  track  without 
having  obtained  complainants'  consent,  and  insists  that  it  is 
not  bound  to  do  so. 

The  act  of  February  13th,  1867,  section  1,  gave  it  full 
power,  and  enacted,  that  it  should  be  "lawful"  for  defendant 
to  construct  the  railroad  in  question  without  imposing  any 
obligation  to  get  the  consent  of  complainants,  and  enacted, 
on  the  contrary,  section  4,  that  it  should  not  be  lawful  for 
any  municipal  authority  "to  interfere  with,  hinder,  or  ob- 
struct" defendant  in  constructing  or  running  its  railroads, 
and    that   such    municipal    authorities    should    "afford    all 
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necessary  aud  proper  facilities  "  to  defendant  in  constructing 
and  operating  its  railroads. 

The  legislature,  as  the  sovereign  power  of  the  state,  to 
which  the  complainants  are  subordinate,  had  the  right  to 
give  this  unconditional  authority  to  the  defendant  to  lay  its^ 
rails  in  the  streets  of  Jersey  City.  2  Kent's  Com.  275 ; 
Gh'ant  on  Corp.  47;  Morris  and  Essex  R.  Co.  v.  City  of 
Newark,  2  Stockt.  352 ;  Inhabitants  of  Springfield  v.  Con- 
necticut River  R.  Co.,  4  Cush.  63 ;  Wellington,  petitioner , 
&c.,  16  Pick.,  Shaw,  J.,  102,  103 ;  Brooklyn  City  R.  Co. 
V.  Cmey  Island  R.  Co.,  35  Barb.  364  ;  Wager  v.  Troy  Union 
R.  Co.,  25  N.  Y.  R.,  Smith,  J.,  531  ;  People  v.  New  York 
and  Harlem  R.  Co.,  45  Barb,  Hogeboom,  J.,  83. 

Next.  The  legislature  did,  in  fact,  give  to  the  defendant 
the  right  to  lay  its  track  in  Pavonia  avenue  without  com- 
plainants'consent.  See  PampA.  Xaws  1867,  jp.  53.  Section 
1  grants  defendant  the  right  to  lay  an  additional  track  in 
Pavonia  avenue,  so  it  can  have  and  use  a  double  track  rail- 
road there.  Section  4  makes  it  unlawful  for  any  municipal 
authority  to  interfere  with  defendant  in  laying  or  operating 
said  railroad.  Section  7  repeals  all  acts  and  parts  of  acts 
inconsistent  with  that  act  or  any  of  its  provisions.  There  is 
no  doubt  but  that  this  act,  both  by  its  effect  and  by  its 
terms,  repeals  the  provisions  of  the  act  of  1859,  which  re- 
requires  the  consent  of  the  complainants  to  the  laying  of  this 
railroad.     Bwar.  on  Stat.  673 ;  Smith's  Com.,  §  778. 

The  Chancellor. 

The  allegation  in  the  bill  that  the  defendant  was  so  laying 
the  additional  track  in  Pavonia  avenue,  that  the  two  tracks 
would  not  be  equi-distant  from  the  centre  of  the  street,  was 
made  by  misapprehension,  and  is  disposed  of  by  the  answer. 
The  only  question  which  remains  is,  whether  the  defendant 
has  a  right  to  lay  this  track  without  the  consent  of  the  com- 
plainant. The  complainant,  so  far  as  its  right  to  regulate  the 
streets  is  concerned,  is  merely  a  municipal  corporation,  exer- 

YoL  V.  z 
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cising  such  powers  as  the  legislature  have  delegated  to  it. 
It  is  well  settled,  that  the  grant  of  such  powers  is  not  a  con- 
tract, but  an  exercise  of  legislative  power,  and  that  the 
legislature  may  at  any  time  take  away,  resume,  or  limit  such 
powers,  in  the  same  manner  as  those  conferred  upon  courts, 
magistrates,  sheriffs,  and  other  officers,  the  machinery  by 
which  government  is  carried  on.  The  only  question  then  is, 
whether,  in  this  case,  the  legislature  have  taken  away  or 
limited  the  powers  granted  to  the  complainant.  By  the 
charter  of  Jersey  City,  the  complainant  has  the  supervision 
of  all  public  streets  in  the  city,  and  the  right  to  regulate 
the  grading  and  paving  of  the  same.  And  by  the  original 
charter  of  the  defendant,  the  right  granted  to  construct  a 
railroad  from  Bergen  Point  to  the  Newark  turnpike,  with 
branches  to  the  ferries  in  Hudson  county,  was  subject  to  the 
provision,  that  in  constructing  these  in  Jersey  City,  the  con- 
sent of  the  common  council  of  Jersey  City  should  first  be  ob- 
tained. If  this  track  was  being  laid  under  that  charter,  the 
complainant  is  right  in  the  position  that  the  consent  of  the 
common  council  must  first  be  had. 

But  the  act  of  February  13th,  1867,  gave  the  defendant 
express  power  to  construct  several  tracks  specified  in  it, 
without  any  reference  to  the  consent  of  the  complainant. 
No  such  reference  can  be  implied,  because  it  was  required  in 
a  former  grant,  by  a  condition  expressly  annexed,  and  omit- 
ted in  this.  The  defendant  had,  before  this  act,  the  power 
to  lay  a  second  track  in  Pavonia  avenue,  upon  obtaining  the 
consent  of  the  complainant.  This  act  gave  it  the  uncondi- 
tional power  of  laying  it,  and  if  it  was  still  subject  to  such 
consent,  it  would  amount  to  nothing;  it  would  grant  no 
power  not  had  before.  But  the  fourth  section  of  this  act 
expressly  provides  that  it  shall  not  be  lawful  for  the  munici- 
pal authorities  to  interfere  with,  hinder,  or  obstruct  the  de- 
fendant in  constructing  its  roads.  This,  if  it  was  allowed, 
expressly  takes  away  the  right  of  the  complainant  to  with- 
hold its  consent,  and  is  therefore  a  repeal  of  so  much  of  the 
original  charter  as  requires  it.      The  rule  of  construction  is. 
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that  a  provision  in  a  statute  inconsistent  with  any  provision 
in  a  former  statute,  repeals  the  first  statute  pro  tanto.  And 
if  such  were  not  the  rule,  this  statute,  in  its  last  section,  re- 
peals all  acts  and  parts  of  acts  inconsistent  with  any  of  its 
provisions.  The  absolute  grant  of  the  right  to  lay  a  new 
track  is  inconsistent  with  the  right  of  the  complainant  by  its 
charter  to  prevent  it,  and  inconsistent  with  the  provision  in 
the  original  charter  of  the  defendant,  that  the  consent  of  the 
complainant  must  be  obtained  ;  and  therefore  these  provisions 
«re  expressly  repealed. 

The  injunction  must  be  denied. 


Bullock  vs,  Adams'  Executoes  and  others. 

1.  C!ourts  of  equity  do  not,  in  general,  consider  the  time  of  performance 
-as  of  the  essence  of  a  contract  for  the  sale  of  lands ;  but  hold,  that  it  may 
become  of  the  essence  by  being  expressly  made  so  by  the  contract  itself,  or 
by  notice  from  the  other  party  insisting  upon  performance- at  a  time  fixed, 
or  by  the  subject  matter  of  the  contract  and  its  surrounding  circumstances. 

2.  The  rule  that  allows  time  to  be  disregarded  often  causes  injustice, 
and  ought  not  to  be  extended  further  than  now  established. 

3.  Under  the  prayer  for  general  relief  in  a  bill,  by  a  purchaser  of  land, 
for  specific  performance,  a  court  of  equity  might  have  power  to  direct  the 
money  paid  to  be  refunded  to  the  complainant,  if  he  had  any  legal  right 
to  have  it  refunded,  upon  the  principle  that  when  a  matter  is  before  the 
court  properly  for  relief  which  can  only  be  had  in  equity,  it  will  grant 
such  other  relief  arising  out  of  the  fucts  of  the  case  as  the  party  is  entitled 
to,  although  the  relief  could  be  had  at  law;  but  it  can  grant  only  the 
relief  which  the  complainant  is  entitled  to  at  law. 

4.  In  sales  by  auction  and  other  sales,  where  it  is  stipulated  that  the 
per  centage,  or  part  paid  at  the  contract,  shall  be  forfeited  if  the  purchaser 
does  not  comply  with  his  contract,  such  payment  cannot  be  recovered  at 
law  or  in  equity. 

This  suit  was  brought  by  Maria  Bullock,  wife  of  Smith 
W.  Bullock,  through  her  next  friend,  to  compel  the  specific 
performance  of  a  contract  for  the  conveyance  of  land.     The 
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contract  was  made  by  Mary  Livingston  Adams,  wife  of  the 
defendant,  George  A.  Adams,  September  27th,  1864.  In 
November,  1864,  Mrs.  Adams  died,  having  made  and  duly 
executed  a  will,  authorizing  her  executors  to  convey  her  real 
estate,  and  appointing  the  defendants,  William  F.  Day  and 
George  A.  Adams,  the  executors.  They  made  a  new  (ion- 
tract  with  Mrs.  Bullock,  extending  the  time  for  performance 
of  her  part  of  the  contract  of  sale  from  May  1st  to  August 
1st,  1865.  The  contract  was  not  performed  by  her  within 
the  time  so  extended,  or  within  the  fifteen  days  after,  for 
which  it  was  further  extended  by  Adams.  And  on  the  17th 
of  October,  1860,  the  executors  entered  into  a  written  con- 
tract with  Lucia  E.  Lee,  wife  of  Uriah  M.  Lee,  to  convey 
the  lauds  to  her.  They  put  her  in  possession  on  the  20th  of 
February,  1867,  and  delivered  to  her  a  deed  for  the  land  on 
the  27th  of  March,  1867.  The  bill  in  this  case  was  filed  on 
the  25th  of  March,  1867,  praying  for  specific  performance 
of  the  contract  by  a  conveyance  of  the  lands.  Adams  and 
Day  are  made  defendants,  both  individually  and  as  executors 
of  Mary  L.  Adams ;  and  Lucia  E.  Lee  and  her  husband  are 
made  defendants  on  account  of  the  agreement  to  sell  to  them. 
The  hearing  of  the  cause  was  had  upon  bill,  answers,  and. 
proofs. 

M7\  B.   Williamson,  for  complainant. 

3l7\  A.  V.  Schenck,  for  defendants. 

The  complainant  is  not  entitled  to  the  relief  prayed  for  in 
her  bill,  because — 

1.  She  is  in  default,  and  has  not  performed  the  agreement 
on  her  part.  1  Story's  Eq.  Jur.,  §  771.  This  fact  is  shown 
by  the  weight  of  evidence  in  the  case;  and  the  j'act  being 
established,  the  law  is  too  well  settled  to  admit  of  dispute. 

2.  The  terms  for  the  performance  and  completion  of  the 
contract  have  not,  in  point  of  time,  been  complied  with  by 
the  complainant.  Time  here  is  of  the  essence  of  ih&  contract. 
1  Story's  Eq.  Jur.,  §  776  ;  Alerritt  v.  Brown,  4  C,  E.  Gi'een 
286. 
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Again:  1.  There  has  been  a  change  of  circumstances 
since  the  contract  in  question  was  made:  1.  By  sale  thereof 
to  the  defendant  Lee.     2.  By  increase  of  the  value  thereof. 

2.  Compensation  for  delay  cannot  be  given.  The  evidence 
shows  that  Adams  suffered  not  only  great  loss  of  time  in  his 
business,  but  spent  the  money  paid  on  the  contract  during 
the  delay,  in  the  vain  expectation  and  hope  of  its  being  event- 
ually performed  by  the  complainant. 

3.  The  complainant  has  not  shown  herself  ready,  desirous, 
prompt,  and  eager  to  perform  the  contract,  but,  on  the  con- 
trary, has  manifested  nothing  but  procrastination  and  unwil- 
lingness. 

But  the  complainant  asks  that"  Adams  Vje  decreed  a  trustee 
for  the  complainant  for  so  much  of  the  purchase  money  as 
has  been  paid  by  the  complainant  to  Adams  under  the  con- 
tract ;  or  that  the  Chancellor  do  award  compensation  in 
■damages  to  the  complainant,  by  reason  of  Adams  not  being 
in  position  to  convey  the  property  to  complainant,  having 
«)nveyed  the  same  to  the  defendant  Lee. 

We  answer  :  1.  If  the  complainant  is  not  entitled  to  spe- 
cifie  performance,  she  is  not  entitled  to  any  relief. 

2.  The  complainant  is  bound  by  the  terms  of  her  own  con- 
tract ;  and,  having  failed  to  perform  this,  she  is  not  entitled 
to  receive  back  the  moneys  which  she  has  paid  thereon. 

3.  A  court  of  equity  will  not  sustain  a  bill  merely  for  the 
purpose  of  assessing  damages.     5  Johns.  C.  R.  193. 

Again  :  the  cases  cited  by  the  complainant's  counsel  are 
all  based  and  settled  on  the  principle  that  the  complainant  is 
entitled  to  relief:  to  a  specific  performance;  but  that  the  de- 
fendant having  put  it  out  of  his  power  to  perform  by  having 
conveyed  the  premises,  the  court,  having  jurisdiction  of  the 
•case,  will  award  damages  for  non -performance.  The  case 
now  before  the  court  is  entirely  different  in  fact  and  principle. 

The  Chancellor. 

The  facts  of  tiie  case,  as  to  which  there  is  little  or  no  dis- 
pute,   are   these :     Mary    Livingston    Adams,    through    the 
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agency  of  her  husband,  on  the  27th  of  September,  1864,. 
agreed  to  convey  and  sell  to  the  complainant  a  farm,  situate 
in  Union  county,  known  as  the  Crane  farm,  for  ^30,000  ;  of 
which  $500  was  to  be  paid  at  the  time  of  the  contract,  $4500 
on  or  before  the  1st  day  of  January,  1865,  $10,000  on  or 
before  the  1st  of  April,  1865,  when  a  deed  was  to  be  given 
to  the  complainant,  and  she  was  to  give  a  mortgage  for 
$5000,  and  assume  a  mortgage  for  $10,000  then  upon  the 
farm.  It  is  disputed  whether  this  contract  was  in  writing ; 
but  as  it  is  admitted  in  the  answer,  and  was  in  part  per- 
formed, and  its  existence  recognized  in  a  subsequent  written 
contract  relating  to  it,  that  question  is  of  no  importance. 
The  complainant  paid  on  the  contract  at  the  making  $100, 
September  27th,  1864;  $500,  October  8th,  1864;  $300,  Oc- 
tober 16th,  1864;  $600,  February  20th,  1865;  $3000, 
March  11th,  1865;  and  $2000,  May  11th,  1865,  amounting 
in  all  to  $6500. 

The  complainant,  not  being  able  to  make  the  payments  as- 
stipulated,  on  the  13th  of  May,  1865,  a  new  agreement  in 
writing  was  entered  into  between  her  and  the  executors  of 
Mrs.  Adams,  by  which  they  agreed  that  the  complainant 
might  take  possession  of  and  cultivate  the  farm,  except  the 
house,  out-buildings,  and  pasture ;  and  the  complainant 
agreed,  on  or  before  August  1st,  1865,  to  pay  the  balance 
then  due  upon  the  purchase,  with  interest  from  October  1st, 
1864,  on  all  balances  due,  and  also,  to  pay  Adams  a  fair 
and  reasonable  sum  for  all  expenses  incurred  by  reason  of 
her  failure  to  make  payments  as  stipulated  ;  and  she  further 
agreed  that  if  she  should  fail  to  make  the  payments  as  afore- 
said by  the  1st  day  of  August,  1865,  she  would  quit  and 
surrender  all  claims  of  every  name  and  nature  to  the  farm, 
and  everything  upon  it,  and  forfeit  all  payments  made  prior 
thereto. 

On  the  1st  of  August,  1865,  the  complainant  was  not  pre- 
pared to  make  the  payment,  and  then  agreed  with  the  de- 
fendant Adams,  by  a  writing  endorsed  on  this  extension 
agreement,  and  signed  by  both,  that  the  time  should  be  fur- 
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ther  extended  to  the  15th  of  that  month.  This  agreement 
was  made  upon  an  arrangement  that  she  should  first  pay  the 
expenses  provided  for  by  the  agreement,  the  amount  of  which 
was  by  them  adjusted  at  $2000,  and  was  paid.  The  com- 
plainant failed  to  pay  on  the  15th  of  August,  and  on  the  16th, 
by  the  orders  of  Adams,  and  of  a  policeman  placed  there  by 
him  for  the  purpose  of  enforcing  them,  the  complainant  quit 
the  possession  of  the  property,  and  took  away  the  horses  and 
implements  of  husbandry  used  there,  except  one  horse  which 
her  husband  permitted  to  remain  there  for  some  days,  so  as  to 
avoid  the  appearance  of  abandoning  the  property,  and  which 
afterwards  was  sent  home  by  Adams.  Adams  took  and  kept 
the  hay  gathered  and  crops  planted  by  the  complainant.  In 
some  conversations  after  this  with  the  complainant's  husband, 
Smith  W.  Bullock,  Adams  told  him  that  he  considered  the 
contract  at  an  end,  bn.t  that  he  would  rather  the  complainant 
should  have  the  farm  than  any  other  person ;  and  on  one 
occasion,  in  the  autumn  of  1865,  promised  S.  W.  Bullock  to 
(!all  at  his  office  in  New  York  to  make  some  arrangement. 
But  he  did  not  go,  because,  as  he  alleges,  he  had  made  some 
bargain  with  another  person  about  the  sale  of  the  farm,  which 
was  not  reduced  to  writing,  but  which  his  co-executor,  Mr. 
Day,  thought  had  progressed  too  far  to  be  abandoned  with 
propriety.  The  complainant  never  tendered  the  money,  or 
offered  or  tendered  herself  ready  to  perform  the  contract  on 
her  part,  and  never  demanded  a  deed  at  any  time  before  the 
bill  was  filed,  or  gave  any  notice  to  the  defendants  that  she 
intended  to  insist  on  the  performance  of  the  contract.  Mrs. 
Lee  or  her  husband  had  no  notice  of  any  kind,  of  the  contract, 
or  of  any  claim  of  the  complainant,  until  after  the  contract  to 
sell  to  her,  or  until  after  she  had  paid  a  large  part  of  the 
purchase  money. 

Courts  of  equity  do  not,  in  general,  consider  the  time  of 
performance  as  of  the  essence  of  a  contract  for  the  sale  of 
lands ;  but  hold  that  it  may  become  of  the  essence,  by  being 
expressly  made  so  by  the  contract  itself.  Fry  on  Spec.  Per/ , 
§§  710  and  712  ;  1  Story's  Eq.  Jut.,  §  776  ;  Sugd.  on  Vendors, 
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ch.  VIIL,  §  1,  p.  305  ;  MacJcreth  v.  Marlar,  1  Cox  259  ;  Hud- 
son V.  Bartravi,  3  Madd.  440  ;  Baynham  v.  Guy's  Hospiial, 
3  Ves.,  Jr.,  295 ;  ^eion  v.  Slade,  7  Fe.9.  270 ;  Lloyd  v.  jRip- 
pingale,  1  Y.  &  Coll.  Ex.  410 ;  Hipwell  v.  Knight,  Ibid.  401 ; 
Honeyman  v.  Marry att,  21  Beav.  14  ;  Benedict  v.  Lynch,  1 
Jo/ins.  a  i?.  370 ;  ^Fe/Zs  v.  .S'm«7A,  7  Pa/^e  22  ;  4  j5'(?w.  G  i?. 
697.  Or,  by  notice  from  the  other  party  insisting  upon  per- 
formance at  a  time  fixed.  Fry,  §  722.  Or,  by  the  subject 
matter  of  the  contract  and  its  surrounding  circumstances. 
i^77,§§  713-715;  McKay  v.  Carrhigton,  1  McLean  50;  Holt 
V.  Rogers,  8  Pet.  420  ;  Levy  v.  LJndo,  3  Jier.  81  ;  Coslake  v. 
^'t^Z,  1  iJwss.  376  ;  Wright  v.  Howard,  1  Sim.  &  Stu.  190 ; 
Young's  Adm'r  v.  Rathbone,  1  C.  E.  Green  224. 

This  equitable  doctrine  often  causes  great  injustice  and 
positive  wrong,  and  ouglit  not  to  be  extended  further  than 
established.  But  parties  aware  of  this  doctrine  can  always 
provide  that  time  shall  be  of  the  essence  of  the  contract,  by 
stipulating  that  if  not  performed  within  the  time  it  shall  not 
bind  the  party. 

In  this  case,  by  the  express  terms  of  the  contract  of  May 
13th,  1865,  in  the  strongest  language  that  can  be  used  for  the 
purpose,  time  is  made  of  the  essence  of  this  contract.  It  is 
wise  and  just  that  parties  to  contracts  should  have  the  ])Ower 
to  make  time  of  the  essence.  The  effect  of  the  doctrine  of 
equity  often  has  been  to  keep  one  party  uncertain  for  months 
or  years,  whether  the  other  will  perform  his  contract  or  not ; 
during  this  time  he  cannot  go  on  with  arrangements  contem- 
plated in  the  change  of  property,  from  doubt  whether  his  for- 
mer homestead  or  place  of  business  will  be  in  fact  taken,  even 
if  the  money  is  not  needed  for  a  new  undertakitig.  Unless  a 
party  is  permitted  to  stipulate  that  a  contract  not. fulfilled  at 
a  specified  time  shall  not  bind  him,  and  such  stipulation  be 
enforced  in  all  courts,  prudent  men  will  cease  to  make  any 
contract  for  the  sale  of  lauds. 

The  rule  is  founded  on  correct  principle  as  well  as  author- 
ity, and  a  court  of  equity  has   no   more  right  or  power  to 


OCTOBER  TERM,  1869.  373 


Bullock  I'.  Adams'  Executors. 


disreirard  this  express  stipulation,  than  it  has  to  give  a  year 
or  ten  years,  or  ninety-nine  years,  for  the  payment  of  the 
whole  or  one  half  of  the  purchase  money  stipulated  for  in 
cash,  if  it  should  appear  that  it  is  difficult  or  impossible  for 
the  purchaser  to  pay  at  tlie  time  agreed  upon. 

The  first  contract  was  modified  and  merged  in  the  second, 
made  on  the  13th  of  May,  1865,  by  which  performance  at  the 
day  was  plainly  made  of  the  essence  of  the  contract.  The 
complainant  was  put  out  of  the  premises  on  August  16th, 
1865,  and  told  that  the  contract  was  at  an  end ;  and,  although 
told  that  the  defendants  were  willing  to  make  a  fair  arrange- 
ment, the  complainant  has  never  since  oiFered  to  perform  the 
terms  of  the  old  contract,  or  to  pay  the  price  agreed  upon 
by  it  and  take  the  property.  If  time  had  not  been  made  the 
essence  of  the  contract,  the  fact  that  she,  from  August  1st, 
1865,  to  March  27th,  1867,  had  remained  quiescent,  and  had 
done  nothing  to  perform  her  part  of  the  contract,  and  had 
not,  in  fact,  been  ready  or  able  to  perform  it,  and  never 
cidled  upon  the  defendants  for  its  performance,  would  have 
been  a  bar  to  the  relief  sought;  for  a  party  asking  for  spe- 
cific performance  must  have  been  ready,  willing,  and  anxious 
to  perform  on  his  part.    1  Story^s  Eq.  Jur.,  §  776  ;  Fry,  §  732. 

Besides,  I  am  not  aware  of  any  case  that  has  decreed  spe- 
cific performance  at  the  instance  of  a  party  in  default,  M'hen 
he  has  not,  before  suit,  tendered  himself  ready  to  perform, 
and  demanded  performance  from  the  defendant.  Else,  a  con- 
tract breaker,  who  never  intended  to  perform,  might  lie 
passive,  and  when  the  party  willing  to  perform  and  in  no 
fault  should  contract  to  sell  in  good  faith,  use  his  broken 
contract  as  a  club  to  break  up  the  bargain,  or  to  deter  a 
timid  purchaser  from  buying,  in  fear  of  an  equity  suit,  which 
would  paralyze  him  for  years  in  the  use  of  the  property. 
'1  here  is  ground  to  suspect  that  in  this  case  the  contract  was 
kept  to  be  used  for  this  purpose. 

Under  the  ])rayer  for  general  relief,  this  court  might  have 
power  to  direct  the  money  paid  to  be  refunded  to  the  com- 
plainant, if  she  had   any   legal    right   to  have  it  refunded. 
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This  is  not,  of  itself,  a  matter  of  equity  jurisdiction,  as  this 
money  could  be  recovered  at  law,  if  she  had  the  right  to  it. 
But  this  court  might  have  jurisdiction,  upon  the  princi])le 
adopted  in  equity  courts,  that  when  a  matter  is  before  the 
court  properly,  for  relief  which  can  only  be  had  in  equity, 
the  court  will  grant  such  other  relief,  arising  out  of  the  facts 
of  the  case,  to  which  the  party  is  entitled,  although  the  re- 
lief could  be  had  at  law.  But,  in  such  case,  it  can  grant 
only  the  relief  which  the  complainant  is  entitled  to  at  law. 
It  is  common,  both  in  sales  by  auction  and  other  sales,  to 
stipulate  that  the  per  centage  or  part  paid  at  the  contract 
shall  be  forfeited  if  the  purchaser  does  not  comply  with  his 
contract,  and  I  am  not  aware  of  any  case  where  the  pay- 
ment so  made  has  been  recovered  at  law,  even  where  the 
vendor,  upon  a  re  sale,  has  received  a  higher  price.  I  know 
of  no  principle  upon  which  such  payment  can  be  recovered, 
either  at  law  or  in  equity. 

The  authority  referred  to  by  the  complainant's  counsel,  in 
2  Story's  Eq.  Jur.,  §  798,  and  the  cases  cited,  which  are 
there  cited  in  the  note,  are  cases  where  the  court  held  the 
complainant  entitled  to  relief  by  specific  performance,  but 
the  defendant  had  put  it  out  of  his  power  to  perform,  by 
having  conveyed  to  a  purchaser  without  notice,  and  therefore 
the  court  directed  compensation,  which,  no  doubt,  would  in- 
clude the  refunding  of  the  money  paid  on  the  contract. 

And  the  English  courts  have  recently  refused  relief  by 
compensation,  even  in  that  class  of  cases.  Fry  on  Speo. 
Per}.,  §  938;  GuUlim  v.  Stone,  14  Ves.  128;  Blore  v.  Sut- 
ton, 3  Mer.  237;  Todd  v.  Gee,  17  Ves.  273;  Saimbury  v. 
Jones,  2  Beav.  462,  affirmed,  5  MyL  &  Or.  1. 

The  bill  must  be  dismissed. 
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Cook's  Executor  vs.  Cook's  Administeator  and  others.* 

1.  If  the  direction  of  the  will,  as  to  the  proceeds,  require  a  sale,  it  is 
equivalent  to  a  positive  direction  to  sell,  and  the  land  is  deemed  personal 
property  from  the  death  of  the  testator;  but  if  it  is  optional  with  the 
executor  whether  to  sell  or  not,  or  if  it  is  only  an  authority  to  sell 
without  any  direction,  then  the  land  retains  its  character  as  land  until 
actually  sold. 

2.  When  land,  for  a  certain  purpose,  is  required  to  be  converted  into 
money,  and  in  the  sale  more  is  sold  than  is  required  for  that  purpose,  the 
excess  of  the  proceeds  will  be  considered  as  land. 

3.  Such  excess  constituting  the  residue  of  the  estate,  which,  by  the  will, 
went  to  the  nephew  of  testatrix,  who  has  since  deceased,  his  widow  is  en- 
titled to  dower  therein,  free  from  her  husband's  debts,  and  his  heirs  are 
liable  to  his  debts  to  the  amount  they  may  receive  of  it.  If  the  widow 
will  accept  it,  a  gross  sum  in  lieu  of  dower  will  be  ordered. 

4.  On  a  bill  filed  by  an  executor  for  the  direction  of  the  court  as  to  the 
disposition  of  the  balance  in  his  hands,  ascertained  by  a  decree  of  the 
Orphans  Court,  consisting  of  the  surplus  proceeds  of  the  sale  of  real  estate 
over  debts  and  legacies,  which  surplus  was  claimed  by  the  administrator  of 
the  devisee  of  testator,  who  died  before  the  sale,  and  whose  personal  estate 
was  insufficient  to  pay  his  debts:  Held — That  the  administrator,  not 
having  obtained  an  order  of  the  Orphans  Court  to  sell  the  land  of 
his  intestate  to  pay  debts,  was  not  entitled  to  receive  the  part  of  the 
surplus,  the  right  to  which  was  vested  in  the  heirs  of  such  intestate; 
but  as  the  heirs,  if  they  received  it,  would  be  liable  for  the  debts  of  the 
intestate  to  the  amount  they  received,  and  as  the  administrator,  represent- 
ing the  creditors,  and  all  the  parties  in  interest  were  before  the  court,  it 
was  referred  to  a  master  to  ascertain  and  report  what  amount  was  required 
to  pay  the  debts  of  intestate,  over  and  above  the  personal  estate  that  came 
to  such  administrator's  hands,  and  in  what  amount  the  administrator 
should  give  security ;  also,  if  the  widow  of  intestate  was  willing  to  take  a 
gross  sum  in  lieu  of  dower,  to  ascertain  and  report  the  amount  thereof  the 
surplus  to  go  according  to  the  principles  stated  in  opinion. 


This  cause  was  argued  upon  the  pleadings  and  proofs. 

Mr.  Hutchinson,  complainant,  pi-o  se. 

Mr.  A.  S.  Jackson,  defendant,  pro  se, 

Mr.  F.  Voorhees,  for  widow  and  infants,  defendants. 


*CiTED  in  Romaine  v.  Hendrickson' s  Eo^rs,  9  C.  E.  Gr.  237. 


376  CASES  IN  CHANCERY. 


Cook's  Executor  v.  Cook's  Administrator. 


The  Chancellor. 

•  The  bill  in  this  case  was  filed  by  M.  Hutchinson,  executor 
of  the  will  of  Sarah  Cook,  deceased,  for  the  direction  of  this 
court  as  to  the  estate  of  his  testatrix  in  his  hands.  The 
defendants  are  A.  S.  Jackson,  the  administrator  of  Charles 
Cook,  deceased,  who  was  the  residuary  legatee  and  devisee 
in  the  will  of  Sarah  Cook,  and  who  survived  her  two  days, 
and  also  the  widow  and  infant  children  of  Charles  Cook, 

Sarah  Cook,  by  her  will,  after  sundry  pecuniary  legacies, 
gave  all  the  residue  of  her  estate,  both  real  and  personal,  to 
her  nephew,  Charles  Cook,  his  heirs  and  a.ssigns  forever. 
She  also  directed  as  follows  :  "  I  do  authorize  and  empower 
my  executors  herein  after  named,  or  the  survivor  of  them,  to 
sell  and  dispose  of  all  my  real  estate."  She  appointed  the 
complainant  and  Charles  Cook  executors  of  her  will.  Charles 
Cook  having  died  two  days  after  the  death  of  testatrix,  the 
complainant  proved  the  will,  and  letters  testamentaiy  were 
issued  to  him.  The  personal  estate  not  being  sufficient  to 
pay  the  debts  and  the  pecuniary  legacies,  the  complainant, 
under  the  power  in  the  will,  sold  all  her  real  estate.  Upon 
the  final  adjustment  of  his  accounts,  there  was  a  surplus  of 
the  estate  of  the  testatrix  in  his  hands  after  the  payment  of 
debts,  legacies,  and  expenses  of  administration.  This  surplus, 
amounting  to  $2550.22,  was  the  residue  of  the  estate  which 
was  given  to  Charles  Cook.  Administration  of  the  estate  of 
Charles  Cook  was  granted  to  the  defendant,  Jackson.  The 
personal  estate  of  Charles  Cook  was  insufficient  to  pay  his 
debts,  and  the  administrator  claims  that  he  is  entitled  to 
have  this  money,  the  proceeds  of  the  real  estate,  paid  to  him 
as  personal  estate  to  be  administered.  He  denies  that  the 
widow  has  any  claim  to  any  part  of  it  for  her  dower,  which, 
he  contends,  she  must  have  set  off  from  the  lands  sold  in  the 
hands  of  the  purchaser.  The  testatrix  died  January  15th, 
1867,  and  the  complainant  sold  the  lands  in  May,  186<S, 
more  than  a  year  after  the  death  of  Charles  Cook. 

The  widow  of  Charles  Cook  claims  the  right  to  have  one 
third  of  this  residue  invested  for  her  life,  that  she  may  re- 
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ceive  the  interest  as  the  value  of  her  dower;  and  the  infant 
children  claim,  that  as  the  real  estate  on  the  death  of  their 
father  descended  to  them  as  land,  they  are  entitled  to  the  pro- 
ceeds, and  that  they  are  not  personal  property,  and  do  not  go 
to  the  administrator. 

The  claim  of  the  administrator  depends  upon  the  position 
that,  at  the  death  of  Charles  Cook,  this  real  estate  must  be 
considered  as  converted  into  money,  in  consequence  of  the 
authority  to  sell  given  in  the  will,  and  that  it  must,  there- 
fore, be  treated  and  administered  as  money.  This  conclusion 
is  correct,  if,  by  the  doctrine  of  equitable  conversion,  it  must 
be  considered  as  converted  into  money  from  the  death  of  the 
testatrix. 

When  land  is  directed  to  be  sold,  absolutely  and  positively, 
without  any  time  fixed  for  the  sale,  it  is  considered  as  con- 
verted into  money  from  the  death  of  the  testator ;  but  for 
this,  the  direction  must  be  imperative.  If  it  is  optional  with 
the  executor  whether  to  sell  or  not  to  sell,  or  if  it  is  only  an 
authority  to  sell  without  any  direction,  then  the  land  retains 
its  character  as  land  until  it  is  actually  sold.  If  the  direc- 
tion of  the  will,  as  to  the  proceeds,  require  a  sale,  it  is 
equivalent  to  a  positive  direction  to  sell,  and  the  land  is 
deemed  personal  property  from  the  death  of  the  testator. 
1  Jarman  on  Wills  530;  1  Lead.  Cas.  in  Eq.  674,  notes  to 
Fletcher  v.  Ashburner ;  Polley  v.  Seymour,  2  Young  &  Coll. 
Ex.  708. 

When  land  for  certain  purposes  is  required  to  be  con- 
verted into  money,  and  in  the  sale  more  is  sold  than  is  re- 
quired for  that  purpose,  the  excess  of  the  proceeds  will  be 
considered  as  land.  Oberly  v.  Lerch,  3  C.  E.  Green  346, 
575. 

In  this  case,  the  executor  was  not  directed  or  required  to 
sell,  except  so  far  as  a  sale  was  necessary  for  the  purpose  of 
paying  debts  and  the  legacies  directed  to  be  paid.  As  to 
the  rest  it  was  a  mere  power  which  he  could  exercise  or 
not,  at  his  discretion,  and,  therefore,  the  land  must  be  con- 
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sidered    to    have    retained    its   character  as    land    until    the 
actual  sale. 

At  the  death  of  Charles  Cook,  then,  it  retained  its  char- 
acter of  land,  and  he  died  seized  of  it  in  fee.  His  widow 
was,  therefore,  entitled  to  dower,  and  subject  to  that  dower 
it  descended  to  his  children.  The  power  of  sale  in  the  will 
of  Sarah  Cook  conveyed  the  estate  as  she  had  it  at  her  death, 
and  thus  divested  the  estates  in  the  land  which  had  devolved 
upon  (he  widow  and  children  of  Charles  ;  but  their  estate  re- 
mained in  and  followed  the  proceeds  of  sale  in  the  hands  of 
the  executor.  The  widow  was  entitled  to  her  dower  free 
from  the  debts  of  her  husband;  but  the  land  in  the  hands 
of  his  heirs  was  subject  to  his  debts.  It  could  have  been 
sold  for  the  payment  of  them  at  any  time  by  order  of  the 
Orphans  Court  of  the  county  in  which  they  were  situate.  It 
remained  subject  to  these  debts  for  a  year,  and  until  sold  by 
the  heirs.  But  the  administrator  neglected  to  take  the  pro- 
ceedings necessary  to  procure  the  power  to  sell.  Lands  at 
common  law  are  not  subject  to  payment  of  debts ;  they  are 
made  so  by  statute.  The  debts  of  the  living  are  raised  out 
of  them  by  judgment  and  execution;  the  debts  of  the  dead 
by  proceedings  in  the  Orphans  Court.  For  these  objects,  in 
both  cases,  the  directions  of  the  statute  must  be  followed. 
Had  the  interest  of  the  intestate  in  these  lands  been  sold, 
the  purchaser  would  have  stood  in  his  place,  and  would  have 
been  entitled  to  this  surplus,  subject  to  the  widow's  dower. 
As  the  matter  now  stands,  the  administrator  is  not  entitled 
to  receive  it.  But  the  infant  heirs,  if  they  receive  it,  will 
be  liable  for  the  debts  of  the  intestate,  to  the  amount  which 
they  may  receive.  The  administrator  is  in  court  represent- 
ing the  creditors  of  the  intestate,  and  all  the  parties  in  in- 
terest are  thus  before  the  court,  and  it  will  be  for  the  advan- 
tage of  all  that  their  interests  in  this  fund  be  ascertained  and 
settled,  and  the  fund  be  distributed  under  the  direction  of  the 
court. 

But  it  does  not  appear   how  much  the  personal  estate  of 
the  intestate  falls  short  of  his  debts ;  to  that  extent  only  can 
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it  be  directed  to  be  paid  to  the  administrator.  The  adminis- 
trator, too,  must  be  required  to  give  bond,  with  sureties,  for 
the  faithful  administration  of  this  fund.  It  must,  therefore, 
be  referred  to  a  master,  to  ascertain  and  report  what  amount 
is  required  for  the  payment  of  the  debts  of  Charles  Cook, 
over  and  above  the  personal  estate  that  has  come  to  his 
administrator,  and  in  what  amount  the  administrator  should 
be  required  to  give  security;  and  if  the  widow  is  willing 
to  accept  a  gross  sum  in  lieu  of  her  dower,  what  sum  is  a 
proper  proportion  of  the  surplus  proceeds  of  the  sale,  accord- 
ing to  the  tables  adopted  by  this  court. 

When  these  matters  are  settled  and  ascertained,  the  com- 
plainant will  be  directed  to  pay  the  surplus  According  to  the 
principles  herein  declared. 


The  Rogers  Locomotive  and  Machine  Works  vs.  The 
Erie  Railway  Company  and  others. 

1.  Railway  companies  have  delegated  to  them,  as  part  of  their  franchises, 
much  of  the  sovereign  power  of  the  state,  in  consideration  of  their  provi- 
ding the  means  of  commerce  and  intercourse  by  constructing  the  roads 
which  are  the  avenues  of  that  commerce,  and  performing  the  additional 
duty  of  common  carriers  when  authorized  ;  and  if  so  authorized,  they  are 
obliged  to  transport  all  merchandise  and  passengers  on  the  terms  fixed  in 
the  grant  through  which  they  obtain  their  franchises. 

2.  Where  the  injury  to  the  complainant  is  of  that  nature  that  while  there 
may  be  a  remedy  at  law,  as  by  recovery  of  damages,  yet  it  cannot  be  ade- 
quately relieved  by  suits  for  damages,  for  the  reason  that  it  is  continually 
recurring,  and  will  require  continued  and  repeated  suits  and  litigation,  a 
preliminary  injunction  will  be  granted  to  restrain  it. 

3.  An  injunction  will  not  be  granted  to  compel  a  common  carrier  to 
transport  goods  at  the  rates  fixed  by  law ;  but  it  will  issue  to  prevent  a 
railway  company,  bound  by  law  to  transport  goods,  from  entering  into  an 
agreement  not  to  transport  them  at  the  rates  fixed  by  law. 

4.  A  complainant  cannot  have  any  relief  against  a  railway  company, 
based  on  allegations  of  dereliction  in  duty  to  the  stockholders. 

5.  A  mandatory  injunction  will  not  be  ordered  on  a  preliminary  or  in- 
terlocutory motion,  but  only  upon  final  hearing,  and  then  only  to  execute 
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the  decree  or  judgment  of  the  court.  It  is  only  in  cases  of  obstruction  to 
easements  or  rights  of  like  nature,  that  maintaining  a  structure  erected  and 
kept  as  the  means  of  preventing  their  enjoyment  will  be  restrained,  and 
the  structure  ordered  to  be  removed  as  part  of  the  means  of  restraining  the 
defendant  from  interrupting  the  enjoyment  of  the  right. 


This  was  a  motion  for  a  preliminary  injunction.  The  ar- 
gument was  had  upon  a  rule  to  show  cause  upon  the  bill  filed 
and  an  affidavit  of  James  Fisk,  jun.,  in  reply  to  the  allega- 
tion of  the  bill  as  to  the  insolvency  of  the  Erie  Railway 
Company. 

The  bill  sets  forth  that  the  Erie  Railway  Company,  by 
virtue  of  the  provisions  of  the  charter  of  the  Paterson  and 
Hudson  River  Railroad  Compnny,  of  the  lease  of  tliat  road, 
and  the  acts  of  the  legislature  giving  validity  to  that  lease, 
and  authorizing  it  to  finish  and  extend  that  road  to  the  Hud- 
son river,  and  confirming  the  re-organization  of  the  Erie 
Railway  Com})any  under  its  present  name,  became  a  common 
carrier  between  the  city  of  Paterson  and  the  present  ternii- 
nation  of  its  railway  near  the  Hudson  river,  at  the  Long 
Dock ;  that  it  was  bound  to  carry  freight  from  Paterson  to 
Long  Dock  at  the  rates  fixed  in  these  acts,  which,  for  a  loco- 
motive engine  of  the  size  usually  made  and  sent  away  by  the 
complainants,  would  amount  to  $31.80  for  each  locomotive. 
That  the  company  or  some  of  its  directors  have  devised  a 
scheme  for  the  purpose  of  illegally  increasing  the  rate  to  be 
charged  for  such  transportation ;  that  they  j)rocured  the 
company  to  be  chartered  by  the  name  of  the  "  Union  Loco- 
motive Express  Company,"  with  power  to  forward  and  carry 
locomotives  and  other  property,  and  that  the  Erie  Railway 
Company  or  its  stockholders  or  directors  are  using  this  ex- 
press company,  and  combining  with  its  directors,  for  the  pur- 
pose of  increasing  the  rates  of  transportation  from  Paterson 
to  Long  Dock,  and  that  it  has  entered  into  an  agreement 
with  the  express  company  that  it  should  have  the  exclusive 
right  of  transporting  locomotives  over  the  road.  That  the 
express  company   have  the  power  to  charge  for  forwarding 
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without  any  limit  as  to  amount,  and  do  actually  charge  $250 
for  transporting  each  locomotive,  and  assume  only  the  lia- 
bility of  forwarders,  and  the  Erie  Railway  Company  refuses 
to  accept  for  transportation  at  its  depot  at  Paterson  any  loco- 
motive to  be  transported  to  Long  Dock,  or  to  transport  the 
same,  unless  through  the  express  company.  That  the  com- 
plainant built  two  trucks,  on  which  it  was  in  the  habit  of 
placing  its  engines  and  drawing  them  over  the  street  railway 
from  the  manufactory  to  the  depot  of  the  Erie  Railway  Com- 
pany at  Paterson,  which  were  suitable  to  run  upon  that  road, 
and  which  could  be  taken  to  Long  Dock  with  the  locomotives 
thus  loaded  upon  them.  That  the  Erie  Railway  Company, 
when  these  trucks  so  loaded  were  last  tendered  to  it  for 
transportation,  caused  them  to  be  taken  over  its  road  in  the 
opposite  direction,  into  the  state  of  New  York,  and  detains 
and  keeps  them  there,  so  that  the  complainant  has  no  means 
to  oifer  its  locomotives  to  the  Erie  Railway  Company  for 
transportation,  and  that  this  is  done  intentionally  to  carry 
out  the  fraudulent  combination  with  the  express  company,  so 
that  the  latter  must  be  employed,  at  their  exorbitant  rates,  to 
carry  all  the  locomotives;  and  that  new  trucks  can  not  be 
constructed  or  provided  under  several  months. 

The  bill  further  alleges  that  the  manufacture  of  locomo- 
tives has  become  a  large  and  important  business  in  Paterson, 
and  that  the  complainant  and  others  have  established  their 
works  there  on  faith  of  the  means  of  transportation  provided 
by  law  over  the  railway  of  the  defendants ;  that  being  com- 
pelled to  pay  such  sum  for  transportation  will  compel  them 
to  add  the  amount  to  the  price  of  their  locomotives,  and  will 
injure  their  business  in  competition  with  other  establish- 
ments, and  omission  to  deliver  would  make  them  liable  to 
damages. 

The  bill  alleges  that  this  combination  of  the  Erie  Railway 
Company  is  a  fraud  upon  the  stockholders,  because  they  re- 
ceive by  the  agreement  only  ^10  for  each  locomotive  trans- 
ported by  the  express  company,  when,  by  law,  they  would 
be  entitled  to  receive,  and  would  receive  from  the  complain- 
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ant  and  others,  more  than  three  times  that  amount  for  the 
same  service,  if  performed  directly  for  them. 

The  bill  jjrays  for  an  injunction  to  direct  and  compel  the 
Erie  Railway  Company  to  return  the  two  trucks  to  Pater- 
son  into  the  possession  of  the  complainant,  and  to  transport 
to  the  wharf,  at  Long  Dock,  all  locomotive  engines  of  the 
complainant,  that  may  be  delivered  at  the  depot  at  Paterson, 
at  the  rates  prescribed  by  law,  and  to  direct  and  compel 
it  to  perform  its  duty  as  a  common  carrier ;  also  to  restrain 
it  from  removing  the  complainant's  trucks  out  of  its  pos- 
session, and  from  preventing  it  from  obtaining  possession 
thereof,  and  restraining  the  other  defendants,  that  is  Jay 
Gould,  James  Fisk,  jun.,  the  Union  Locomotive  Express 
Company,  N.  Marsh  Kasson,  James  G.  Dudley,  Henry  J. 
Smith,  and  C.  Valletta  Kasson,  from  entering  into  any  agree- 
ment or  doing  anything  to  prevent  or  hinder  the  Erie  Rail- 
way Company  from  transporting  the  locomotives  of  the  com- 
plainant over  its  road. 

The  bill  charges  that  the  Union  Express  Company  was  got 
up  by  Jay  Gould,  James  Fisk,  jun.,  and  Frederick  A.  Lane, 
three  of  the  directors  of  the  Erie  Railway  Company,  in  com- 
bination with  N.  Marsh  Kasson,  James  G.  Dudley,  Henry 
J.  Smith,  C.  Valletta  Kasson,  and  P.  K.  Randall,  as  a  con- 
trivance to  shift  the  duties  of  common  carriers  from  the  Erie 
Railway  Company,  and  to  enable  the  defendants  or  some  of 
them,  to  make  illegal  and  exorbitant  charges  for  transporta- 
tion. 

Mr.  A.  B.  Woodruff,  in  support  of  the  motion. 

Mr.  L.  ZabrisMe,  contra. 

1.  It  is  beyond  the  office  of  an  injunction  to  compel  the 
continuous  performance  of  a  duty.  Injunctions  are  granted 
to  restrain,  but  not  to  compel  an  act  to  be  done.  Mandatory 
injunctions  are  sometimes  granted  to  carry  into  effect  de- 
crees for  specific  performance,  and  they  have  often  been 
granted  to  restrain    the  continuance  of  unlawful  erections. 
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But  no  case  can  be  found  where  a  preliminary  injunction  like 
that  prayed  for  in  complainant's  bill,  has  ever  been  granted. 
Hilliard  on  Inj.,  ^  5,  p.  3  ;  Waterman's  Eden  on  Inj.,  p.  388  ; 
Ryder  v.  Bentham,  1  Ves.  543  ;  Anonymous,  1  Ves.,jun.,  140; 
JB/aJcemore  v.  Canal  Co.,  1  3Iyl.  &  Keene  154;  Milligan  v. 
3Iitchell,  Ibid.  446;  Atfy-Gen.  v.  Manchester  and  Leeds  Co., 
1  Railway  Cas.  436 ;  Drewry  on  Inj ,  p.  260 ;  Hooper  v. 
Brodrieh,  11  Sim.  47  ;  Ahrill  v.  Selden,  1  Barb.  8.  G.  R.  ■*!  7 ; 
Deere  v.  Guest,  1  Myl.  <^  Craig  516. 

It  has  repeatedly  been  decided  that  a  court  of  equity  will 
not  compel  an  actor  to  act  at  a  particular  theatre,  according 
to  agreement.  Kemble  v.  Kean,  6  Sim.  333 ;  Kimberley  v. 
Jennings,  Ibid.  340 ;  De  Rivajinoli  v.  Corseti,  4  Paige  264 ; 
Hamblin  v.  Dinneford,  2  ^cZi«.  C  R.  529. 

The  cases  where  mandatory  injunctions  have  been  granted 
relate  to  unlawful  erections  of  buildings,  &c.,  and  to  the  un- 
lawful use  or  obstruction  of  water-courses;  and  here  even 
they  do  not  direct  a  thing  to  be  done,  but  in  effect  only 
cause  a  thing  to  be  done,  by  restraining  the  continuance  of 
some  unlawful  act  or  obstruction.  Such  are  the  following 
cases:  Robinson  v.  Byron,  1  Bro.  C.  C,  App.  58S;  Lane  v. 
Newdigate,  10  Ves.  193;  Rankin  v.  HusJcisson,  4  Sim.  13; 
Spencer  v.  London  &  B.  R.  Co.,  8  Sim.  1 93. 

The  case  of  Ransome  v.  Eastern  Co's  R.  Co.,  1  C.  B.  [N. 
S.)  437,  and  the  cases  in  6  C.  B.  {N.  S.)  639,  and  12  C.  B. 
{N.  S.)  758,  are  all  cases  where  relief  of  the  sort  prayed  for 
in  this  case  has  been  granted  under  provisions  of  "The 
Railway  and  Canal  Traffic  Act."  (17  and  18  Vict.,  ch.  31; 
1854.) 

2d.  There  is  no  irreparable  injury  shown  by  complain- 
ants' bill.  The  only  injury  to  complainants  is,  that  they 
have  to  pay  a  larger  price  for  transportation  of  locomotives 
than,  as  they  allege,  they  are  bound  to  pay.  It  is  true  they 
allege  that  corporate  defendant  is  likely  to  become  insolvent. 
Where  trespass  or  irreparable  injury  to  property  is  threat- 
ened, proof  of  defendant's  insolvency  will  often  lead  the  court 
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to  ])revent  the  mischief,  but  it  does  not  follow  that  the  court 
will,  by  its  injunction,  compel  a  man  to  perform  his  contract 
or  legal  duties  on  the  mere  allegation  of  insolvency.  But 
there  is  no  assertion  of  actual  insolvency.  It  is  a  mere  alle- 
gation in  the  bill  that  defendant  is  likely  to  become  insolvent, 
and  is  only  sworn  to  in  a  general  way  upon  belief,  and  is 
altogether  insufficient.  Brundred  v.  Paterson  Machine  Co.^ 
3  Green's  C.  R.  294. 

Besides,  the  insolvency  of  defendant  is  distinctly  denied  by 
the  affidavit  of  its  comptroller. 

Nor  will  an  injunction  be  granted  where  courts  of  law  can 
give  compensation  in  damages.  Morris  Canal  v.  Central  R. 
Co.,  1  G.  E.  Green  420  ;  Holsman  v.  Bleaching  Co.,  1  Mc- 
Carter  335 ;  West  v.  Walker,  2  Green's  C.  R.  279  ;  Bonaparte 
v.  Camden  and  Amboy  R.  Co.,  1  Baldwin  C.  C.  R.  205  ; 
Thompson  v.  Matthews,  2  Edw.  C.  i?.  212 ;  Canal  Co.  v.  Rail- 
road Co.,  9  Paige  323. 

3d.  The  foundation  of  complainant's  right  of  injunction 
depends  on  the  construction  of  a  statute.  It  is  the  act  of 
February  21st,  1856,  authorizing  the  New  York  and  Erie 
Railroad  Company  to  extend  their  road  from  line  of  the 
Paterson  and  Hudson  River  Railroad  to  the  Hudson  river. 
The  defendant  contends  that  this  act  does  not  confine  it  to  the 
rates  of  charges  prescribed  by  the  charter  of  the  Paterson  and 
Hudson  River  Railroad  Company,  and  for  which  charges 
complainant  contends  defendant  is  bound  to  carry  its  loco- 
motives. 

The  construction  of  this  act,  and  complainant's  right  depend- 
ent upon  it,  never  having  been  settled  by  a  court  of  law,  this 
court  will  not  grant  its  injunction  until  it  is  so  settled.  Mayor 
of  Cardiff  Y.  Cardiff  Water  Works,  4  De  Gex  &  Jones  R.  596  ; 
Shrewsbury  R.  Co.  v.  London  R.  Co.,  S  M.  &  Gor.,  p.  70 ; 
Morris  and  Essex  R.  Co.  v.  Prudden,  Court  of  Apjieals, 
March  Term,  1869. 

The  same  rule  was  acted  upon  by  this  court  in  the  case  of 
Babcock  v.  N.  J.  Stock  Yai'd  Co.,  ante  296. 
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The  Chancellor. 

If  the  allegations  of  the  bill  are  true,  and  they  are  sup- 
ported by  the  affidavits  annexed^  and  are  not  denied  by  an- 
swer or  affidavit,  they  present  a  flagrant  case  of  refusal  to 
perform  the  duties  imposed  upon  it  by  law,  and  for  which  its 
franchises  were  granted,  by  a  corporation  public  in  its  object 
and  almost  such  in  its  character.  Railway  companies  have 
delegated  to  them  as  part  of  their  franchises  much  of  the 
sovereign  power  of  the  state,  in  consideration  of  their  dis- 
charging part  of  what  are  the  proper  duties  of  government, 
that  is  providing  the  means  of  commerce  and  intercourse  by 
constructing  the  roads  which  are  the  avenues  of  that  com- 
merce. And  when,  being  authorized,  they  assume  to  operate 
these  roads,  they  have  devolved  upon  them  in  consideration 
of  that  franchise  the  additional  duty,  which  is  not  one  of  the 
proper  functions  of  the  government,  of  common  carriers, 
and  are  obliged  to  transport  all  merchandise  and  passengers, 
on  the  terms  fixed  in  the  grant  through  which  they  obtain 
their  franchises.  In  this  case  the  wrong  is  attempted  to  be 
aggravated  by  the  charge  that  it  is  don-e  through  a  corrupt 
<;ombination  between  the  directors  of  the  company  and 
others,  by  which  these  directors,  in  violation  of  their  duties 
and  trust,  conspire  for  their  own  emolument  to  cause  the 
company  under  their  control  to  refuse  to  perform  the  duties 
imposed  on  it  by  law,  in  such  manner  that  the  public  are 
injured  by  extortionate  charges,  and  the  stockholders  de- 
frauded of  their  just  dues  ;  and  also  in  such  manner  that  the 
■state  can  cause  the  valuable  franchises  of  which  they  are 
possessed  as  a  right  of  property,  to  be  annulled  and  forfeited 
for  the  willful  violation  of  the  compact,  by  which  they  were 
granted. 

These  allegations  may  not  be  true,  and  may  be  totally  dis- 
proved at  the  hearing  ;  but  as  their  truth  is  sworn  to,  and  is 
not  denied,  I  am  bound  to  treat  them  as  true,  for  the  pur- 
poses of  this  application.  So  far  as  they  relate  to  derelic- 
tion in  duty  to  the  stockholders  of  the  Erie  Railway  Com- 
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pany,  the  complainant   cannot   have    here    any  relief  based 
upon  them. 

I  will  also  assume  for  the  purposes  of  this  application, 
that  the  Erie  Railway  Company  having,  as  the  legal  assignees 
of  the  Paterson  and  Hudson  River  Railroad  Company,  and 
of  tlieir  franchises,  including  the  right  to  finish  the  road  to 
the  Hudson  river,  and  to  tunnel  Bergen  hill,  constructed  the 
extension  of  the  road  to  the  Hudson  river,  holds  it  as  part 
of  that  road,  and  subject  to  all  the  restrictions  and  duties 
imposed  upon  that  road  by  the  charter  of  the  original  com- 
pany ;  and  that  it  is  therefore  a  common  carrier,  bound  ta 
transport  goods  over  this  extension,  as  well  as  over  the  resi- 
due of  the  road,  at  the  rates  fixed  in  the  charter. 

Whether  this  duty  could  be  performed  by  delegating  to 
another  person  or  company  who  would  discharge  it  in  the 
same  manner,  and  for  the  same  compensation,  and  with  the 
same  liabilities,  need  not  be  discussed  here.  They  have  at 
tempted  to  delegate  it  to  a  company  who  do  not  attempt  or 
offer  to  perform  the  duty  as  common  carriers,  or  subject  to 
the  liabilities  of  common  carriers,  but  only  as  forwarders, 
and  who  charge  for  this  imperfect  performance  more  than 
four  times  the  rate  authorized  to  be  charged  by  the  Erie 
Railway  Company.  They  therefore  do  not  provide  any  one 
to  discharge  the  duty  required  of  them,  and  they  utterly  re- 
fuse to  perform  it  themselves,  and  have  bound  themselves  by 
a  contract  that  no  one  but  the  express  company  shall  per- 
form it.  Such  contract  may  be  void,  both  as  ultra  vires  and 
contrary  to  law,  yet  it  is  proper  to  be  considered  as  showing 
the  intention  of  the  company  not  to  perform  this  part  of  their 
duty. 

The  injury  to  the  complainant,  too,  is  of  that  nature,  that 
while  there  may  be  a  remedy  at  law,  as  by  recovery  of  dam- 
ages for  injury,  yet  is  such  that  cannot  be  adequately  re- 
lieved by  suits  for  damages.  It  is  continually  recurring,  and 
will  require  continued  and  repeated  suits,  and  continued  liti- 
gation, and  the  expenses  of  each  suit  would  make  the  re- 
covery of   the  excess  paid    an  inadequate  remedy.      I  now 
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assume  that  the  Erie  Railway  Company  is,  and  will  remain 
solvent.  The  affidavit  of  the  proper  officer  of  the  company, 
which  is  legally  before  the  court,  clearly  shows  that  the  com- 
pany is  not  insolvent,  or  likely  to  prove  so. 

But,  although  the  injury  is  proved,  and  the  subject  mat- 
ter is  such  that  a  court  of  equity  will  not  refuse  relief,  on 
the  ground  that  there  is  adequate  relief  at  law,  the  question 
remains,  whether  the  injunction  here  applied  for  can  be 
granted,  or  any  part  of  it.  There  are  injuries  which  this 
court  cannot  redress,  although  there  may  be  no  satisfactory 
remedy  at  law,  and  those  which  this  court  can  redress,  for 
which  no  preliminary  injunction  can  issue. 

The  two  chief  objects  for  which  the  injunction  is  asked  are 
to  compel  the  railway  company  to  return  to  the  complainant 
its  trucks,  and  to  compel  it  to  transport  the  locomotives  of 
the  complainant  from  Paterson  to  Long  Dock  at  the  legal 
rates  of  freight.  These  are  to  compel  the  company  to  act, 
not  to  refrain  from  acting.  And  the  act  commanded  is  the 
whole  duty  of  the  company,  and  its  performance  is  the  whole 
right  of  the  complainant.  It  is  not  the  case  of  a  prohibition 
of  keeping  up  a  structure  or  maintaining  some  material  ob- 
ject, the  erection  and  continuance  of  which  is  the  act  that 
deprives  the  complainant  of  his  right,  and  the  destruction  or 
removal  of  which  would  restore  the  enjoyment  of  it. 

It  is  contended  by  the  defendants  that  a  mandatory  in- 
junction, or  one  which  commands  the  defendant  to  do  some 
positive  act,  will  not  be  ordered,  except  upon  final  l^earing, 
and  then  only  to  execute  the  decree  or  judgment  of  the  court, 
and  never  on  a  preliminary  or  interlocutory  motion.  Or 
that,  if  it  ever  does  so  issue,  it  is  only  in  cases  of  obstruction 
to  easements  or  rights  of  like  nature,  in  which  a  structure 
erected  and  kept  as  the  means  of  preventing  such  enjoyment 
will  be  ordered  to  be  removed,  as  part  of  the  means  of  re- 
straining the  defendant  from  interrupting  the  enjoyment  of 
the  right. 

Although  there  is  some  conflict  in  the  authorities  and  de- 
cisions, I  am  of  opinion,  after  examining  into  them,  that  this 
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positiou,  with  the  limitation,  is  the  established  doctrine  of 
the  courts  of  equity,  and  that  it  is  a  proper  and  discreet 
limitation  of  the  use  of  the  preliminary  injunction,  as  well  as 
sustained  by  the  weight  of  authority. 

Justice  Story,  in  2  Eq.  Jur.,  §  861  says:  "  A  writ  of  in- 
junction may  be  described  to  be  a  judicial  process,  whereby 
a  party  is  required  to  do  a  particular  thing,  or  to  refrain 
from  doing  a  particular  thing,  according  to  the  exigency  of 
the  writ.  The  most  common  form  of  injunction  is  that  which 
operates  as  a  restraint  upon  the  party  in  the  exercise  of  his 
real  or  supposed  rights,  and  is  sometimes  called  the  remedial 
writ  of  injunction.  The  other  form,  commanding  an  act  to 
be  done,  is  sometimes  called  the  judicial  writ,  because  it 
issues  after  a  decree,  and  is  in  the  nature  of  an  execution  to 
enforce  the  same." 

Mr.  Eden  begins  his  treatise  on  injunctions  by.  saying 
*' An  injunction  is  a  writ  issuing  by  the  order  and  under  the 
seal  of  a  court  of  equity,  and  is  of  two  kinds.  The  one  is 
the  writ  7-emedial ;  for,  in  the  endless  variety  of  cases  in 
which  a  plaintiff  is  entitled  to  equitable  relief,  if  that  relief 
consists  in  restraining  the  commission  or  continuance  of 
some  act  of  the  defendant,  a  court  of  equity  administers  it 
by  means  of  the  vn^it  of  injunction.  The  other  species  of 
injunction  is  called  the  judicial  writ,  and  issues  subsequent  to 
a  decree,  and  is  properly  described  as  being  in  the  nature  of 
an  execution." 

In  Drewry  on  Injunctions,  p.  260,  it  is  laid  down  :  "  It 
seems  settled  that  equity  has  not  jurisdiction  to  compel,  on 
motion,  the  performance  of  any  substantive  act." 

"In  3  Da7i.  Chan.  Prac.  1767,  it  is  said  :  "It  is  to  be  ob- 
served that  the  court  will  not,  by  injunction  granted  upon 
interlocutory  application,  direct  the  defendant  to  perform  an 
act,  but  might,  upon  motion,  order  the  defendant  to  pull 
down  a  building  which  was  clearly  a  nuisance  to  the  plaintiff.'* 

Lord  Hardwicke,  in  an  anonymous  case  in  1  Ves.,  jun., 
140,  restrained  the  further  digging  of  a  ditch,  but  refused, 
on  motion  before  answer,  to  order  the  part  dug  to  be  filled  up. 
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Chancellor  Vroom,  in  the  Atf^y-Gen.  v.  The  New  Jersey 
Railroad  Co.,  2  Green's  C.  R.  141,  says:  "The  injunction 
is  a  preventive  remedy.  It  interposes  between  the  complain- 
ant and  the  injury  he  fears  or  seeks  to  avoid.  If  the  injury 
be  already  done,  tlie  writ  can  have  no  operation,  for  it  can- 
not be  applied  correctively,  so  as  to  remove  it."  In  that 
case,  the  injury  done  was  driving  piles  for  a  bridge,  so  as 
to  obstruct  navigation ;  a  mandatory  injunction  to  remove 
them  would  have  remedied  the  whole  evil. 

In  Hooper  v.  Broderick,  11  Sim.  47,  a  preliminary  injunc- 
tion to  restrain  a  tenant  from  discontinuing  to  keep  an  inn 
was  dissolved,  on  the  ground  that  it  was  mandatory — the 
same  as  if  he  was  commanded  to  keep  an  inn. 

In  Blakeman  v.  Glamorganshire  Canal  Navigation  Co.,  1 
Myl.  &  Keene  154,  Lord  Brougham,  after  a  review  of  the 
cases  {p.  183,)  and  quoting  with  approbation  what  Lord 
Hardwicke  said  in  Ryder  v.  Bentham,  that  "  he  had  never 
known  an  order  to  pull  down,  on  motio)/,  and  but  rarely  by 
decree,"  refused  so  much  of  the  injunction  prayed  for  as  di- 
rected the  defendant,  Powell,  to  fill  up  the  collateral  pond. 
The  cases  of  The  East  India  Co.  v.  Vincent,  2  Atk.  83 ; 
Spencer  v.  London  and  Birmingham  Railway  Co.,  8  Sim. 
193;  and  o^  Durell  v.  Pritchard,  1  Ch.  App.  {E.  L.  R.)  244, 
are  to  the  same  effect.  And  in  the  last  case.  Lord  Romilly, 
M.  R.,  held  that  the  court,  upon  final  hearing,  could  not 
issue  a  mandatory  injunction,  directing  a  wall  to  be  taken 
down,  yet  the  Lords  Justices,  on  appeal,  held  that  it  had  the 
power,  but  that  in  the  case  before  them  it  should  not  be 
€xercised,  and  dismissed  the  appeal. 

There  are  cases  in  which  mandatory  injunctions  have  been 
ordered  on  motion,  but  they  are  all,  or  nearly  all,  cases  in 
which  some  erection  placed  and  maintained  by  the  defendant 
to  effect  the  injury  complained  of  was  ordered  to  be  removed, 
or  its  maintenance  forbidden,  on  the  ground  that  the  defend- 
ant effected  the  act  he  was  restrained  from  doing,  by  continu- 
ing such  erection. 

In  Robinson  v.  Lord  Byron,  1   Bro.  C.  C.  588,  which  is 
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referred  to  as  the  leading  case  for  mandatory  injunction, 
Lord  Thurlow  ordered  an  injunction  to  restrain  defendant 
from  using  his  dams  and  other  erections,  so  as  to  prevent  the 
water  from  flowing  to  tlie  complainant's  mill  in  such  quanti- 
ties as  it  had  ordinarily  dune  before  April  4th,  1785.  The 
effect  of  this  may  have  been  to  compel  the  removal  of  the 
part  erected  after  1785.  But  as  the  case  states  the  injury 
complained  of  to  be  that  Lord  Byron  so  used  his  dam  and 
gates  as  to  let  the  water  flow  irregularly,  to  the  complain- 
ant's injury,  I  do  not  see  in  the  report  any  direction,  ex- 
press or  implied,  to  take  down  anything,  or  to  do  any  act 
whatever. 

In  Lane  v.  Newdigate,  10  Ves.  192,  the  object  of  the  in- 
junction was  to  compel  the  restoring  of  a  stop-gate  which 
was  wrongfully  removed.  Lord  Eldon  would  not  order  it 
to  be  restored,  but  restrained  the  preventing  the  use  of  the 
water  by  complainant  by  the  removal  of  a  stop  gate,  which 
was  equivalent  to  an  order  to  restore  it,  and  was  so  intended. 

In  Ranken  v.  Huskisson,  4  Sim.  13,  the  court  restrained 
the  defendant  from  permitting  an  erection  to  remain  ;  this 
was  equivalent  to  an  order  to  remove  it.  But  it  is  like  the 
others ;  simply  removing  that  by  which  the  defendant  con- 
tinued the  nuisance  to  be  restrained. 

In  Mexborough  v.  Bower,  1  Beav.  127,  Lord  Langdale 
ordered  an  injunction  to  restrain  permitting  the  communi- 
cation complained  of  (by  which  complainant's  mine  was 
flooded)  to  remain  open.  The  injunction  was  to  prevent 
the  flowing  of  the  mine,  by  restraining  or  removing  the 
means  by  which  the  defendant  continued  to  do  it. 

In  the  North  of  England  Railway  Co.  v.  The  Clarence 
Railway  Co.,  1  Coll.  bQl,  the  injunction  prayed  for  was 
against  maintaining  a  wall,  and  after  the  rights  of  the  par- 
ties had  been  referred  to,  and  settled  in  the  Court  of  the 
Exchequer,  V.  C.  Bruce  hesitated  to  grant  the  injunction, 
although  he  held,  p.  521,  that  mandatory  injunctions  might 
be  granted  ;  yet  he  referred  the  case  to  Lord  Chancellor  Lynd- 
hurst,  who,  it  is  stated,  granted  the  injunction  in  nearly  the 
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terms  of  the  prayer;  but  whether  it  included  this  manda- 
tory part  does  not  distinctly  appear.  The  case  estabh'shed 
the  right  of  the  comphiinant  to  build  a  bridge  over  the  rail- 
way of  the  defendant,  and  to  rest  the  su})ports  of  the  scaf- 
folding on  the  soil ;  and  the  mandatory  prayer  was  that  de- 
fendants should  remove  a  wall  placed  on  their  grounds  to 
hinder  it. 

In  Greatrex  v.  Gi'eatrex,  1  De  Gex  &  Sm.  692,  the  in- 
junction was  against  preventing  the  plaintiffs  from  having 
access  to  the  books  of  the  firm,  and  against  removing  them 
from,  or  keeping  them  at  any  other  place  than  the  place  of 
business  of  the  ^partnership,  as  the  defendant  had  removed 
the  books ;  this  was  equivalent  to  an  order  to  restore  them, 
but  yet  it  did  not  command  any  act  to  be  done. 

In  Her-acy  v.  Smith,  1  Kay  &  J.  389,  the  injury  was  cov- 
ering with  tiles  the  chimneys  from  the  butler's  pantry  of  the 
complainant;  Lord  Hatherly,  (the  present  Lord  C^hancellor, 
then  Vice-Chancellor,  Sir  W.  P.  Wood,)  on  the  authority  of 
Robinson  v.  Loj'd  Byron,  granted  an  injunction,  the  effect 
of  which  was,  and  was  intended  to  be  to  compel  the  defend- 
ant to  remove  the  tiles ;  but  he  declined  to  adopt  the  man- 
datory form,  but  restrained  the  defendant  from  doing  any 
act  to  prevent  the  smoke  from  arising.  The  substance  of 
the  judgment  is  grounded  on  the  power  of  the  court  to  re- 
move an  erection  made  by  the  defendant  to  eflPect  the  injury 
to  be  redressed,  when  that  erection  is  the  means  by  which 
the  defendant  continues  to  inflict  the  injuries  from  which  the 
court  intended  to  restrain ;  and  the  form  of  it  is  an  acknow- 
ledgment of  the  general  principle  that  an  interlocutory  in- 
junction should  not  command  the  doing  of  any  positive  act. 

A  number  of  authorities  and  cases  were  cited  on  the 
argument  to  show  that  courts  of  equity  will,  in  certain 
cases,  decree  the  restitution  of  particular  chattels.  But 
these  are  all  cases  where  it  was  so  ordered  upon  final  hear- 
ing. There  is  no  case  of  any  interlocutory  injunction  being 
granted  or  even  applied  for,  for  such  purpose.  It  would  be 
a  simple  and  easy  substitute  for  the  action  of  replevin.     And 
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there  is  nothing  in  this  case  to  warrant  such  order,  even 
upon  final  decree.  The  vahie  of  these  trucks  can  be  fully 
recovered  at  law,  and  as  to  the  use  of  them  in  the  mean- 
time, new  ones  could  be  built  sooner  than  a  suit  in  equity 
be  brought  to  final  hearing. 

I  feel,  therefore,  constrained  to  refuse  the  injunction  so 
far  as  these  mandatory  prayers  are  concerned ;  as  to  so 
much  of  the  prayer  as  asks  to  restrain  James  Fisk,  jun.,  and 
the  other  defendants  named  in  it,  from  entering  into  any 
agreement,  or  doing  anything  to  prevent  or  hinder  the  Erie 
Railway  Company  transporting  the  complainant's  locomo- 
tives, I  think  the  injunction  ought  to  be  granted.  They  are 
conspiring  with  the  Erie  Railway  Company  to  injure  the 
comjdainants  in  a  way  for  which  the  redress  at  law  is  not 
adequate,  and  therefore  should  be  enjoined  from  doing  any 
acts  to  that  end. 

I  do  not  intend  to  intimate  any  opinion  upon  the  question 
whether  this  court  has  power  on  the  final  hearing,  to  give 
the  complainants  the  relief  they  seek,  by  compelling  the 
Erie  Railway  Company  to  transport  their  locomotives  at  the 
established  fares. 


Williams  vs.  Winans  and  others. 

1.  A  supplemental  bill  is  proper  to  bring  in  as  a  party  a  person  who  has 
acquired  an  interest  in  the  controversy  after  the  commencement  of  the 
suit,  as  assignee  or  successor  to  an  original  defendant,  although  such  as- 
signee or  successor  will,  in  general,  be  bound  by  the  decree  and  proceedings. 

2.  But  when  such  person  is  made  a  party  by  supplemental  bill,  whether 
filed  by  himself  or  the  complainant,  he  comes  before  the  court  in  the  same 
plight  and  condition  as  the  former  party,  is  bound  by  his  acts,  and  may  be 
subject  to  all  the  costs  and  proceedings  from  the  beginning  of  the  suit.  It 
is  merely  a  continuation  of  the  original  suit,  and  whatever  evidence  was 
properly  taken  in  the  original  suit  may  be  made  use  of  in  both  suits, 
though  not  entitled  in  the  original  suit. 

3.  Any  defendant  in  a  supplemental  bill  may  demur,  upon  the  ground 
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that  the  bill  is  not  properly  supplemental,  but  that  it  seeks  to  make  a  new 
and  different  case  from  the  original  bill,  upon  new  matter. 

4.  Where  a  party  has  acquired  an  interest  in  the  matter  in  controversy 
after  the  commencement  of  the  suit,  involuntarily,  by  the  act  of  the  law,  as 
in  cases  of  an  assignee  in  bankruptcy  or  insolvency,  it  is  necessary,  in 
order  to  bind  such  person,  that  he  should  be  made  a  party  by  supplemental 
bill.     In  other  cases  it  may  be  expedient,  but  it  is  not  necessary. 


The  argument  of  this  cause  was  had  upon  demurrers  filed 
by  the  defendants.  The  complainant  had,  on  the  10th  of 
February,  1868,  filed  an  original  bill  against  all  the  defend- 
ants, except  Cutter.  He  became  interested  in  the  property 
in  question  by  purchase  at  a  sherifi''s  sale  i)ending  the  suit, 
and  a  supplemental  bill  to  have  that  purchase  declared 
fraudulent  and  void  was  filed  against  him  November  28th, 
1868,  in  which  the  defendants  in  the  original  bill  were 
joined.  The  defendants  in  the  original  bill  had  answered, 
except  one,  against  whom  a  decree  pro  confesso  had  been 
entered.  The  supplemental  bill  prayed  no  relief  against  the 
defendants  to  the  original  bill,  but  only  the  prayer  for  relief 
against  Cutter,  without  any  general  prayer.  All  the  defend- 
ants filed  general  demurrers  to  the  bill  of  the  complainant, 
without  stating  whether  to  the  original  or  supplemental  bill. 

Mr.  C.  Parker  and  Mr.  R.  S.  Green,  for  demurrants. 

Mr,  B.  Williamson  and  Mr.  F.  B.  Chetwood,  for  complain- 
ant. 

The  Chancellor. 

The  original  bill  was  to  compel  the  specific  performance 
of  an  agreement  to  execute  a  mortgage  on  one  hundred  acres 
of  land  in  Union  county.  This  agreement  was  alleged  to  be 
contained  in  a  submission  to  arbitration  between  the  com- 
plainant and  John  T.  Winans,  a  defendant  in  the  original 
bill,  and,  as  insisted  by  the  complainant,  bound  Winans  to 
execute  a  mortgage  to  him  for  the  amount  wliich  should  be 
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awarded  by  the  arbitrators,  within  thirty  days  after  the 
award.  Tlie  bill  charged  that  the  award  was  for  a  large 
sum,  and  that  Winans  refused  to  pay  it  or  execute  a  mort- 
gage to  secure  it,  but,  for  the  purpose  of  defrauding  the  com- 
plainant, within  the  thirty  days  mortgaged  and  conveyed 
the  tract  upon  which  he  had  agreed  to  give  the  complainant 
a  mortgage,  to  the  other  defendants,  and  that  they  knew  of 
that  agreement,  and  joined  in  the  scheme  for  the  purpose  of 
aiding  Winans  in  defrauding  the  complainant,  and  that  they 
paid  no  consideration. 

The  bill  prayed  that  Winans  might  be  compelled  to  exe- 
cute the  mortgage  as  agreed,  and  that  the  mortgages  and 
conveyances  to  the  other  defendants  might  be  declared  void 
as  against  the  complainant,  or  subject  to  the  mortgage  so  to  be 
executed  to  him. 

The  supplemental  bill  states  that,  pending  the  suit,  the 
defendants,  for  the  purpose  of  defrauding  the  complainant, 
procured  executions  to  be  issued  upon  two  old  judgments, 
against  John  T.  Winans,  which  existed  and  were  liens  upon 
this  tract  of  land  prior  to  the  submission,  and  at  a  sheriff's 
sale  under  these  executions,  procured  this  tract  to  be  pur- 
chased in  the  name  of  the  defendant,  David  Cutter,  who  was 
their  uncle,  for  $400,  and  procured  the  same  to  be  conveyed 
to  him  by  the  sheriff;  that  Cutter  had  not  authorized  and 
did  not  know  of  the  purchase  in  his  name,  and  paid  no  part 
of  the  consideration  money,  which  was  advanced  by  the 
defendants  to  the  original  bill  to  defraud  the  complainant ; 
that  Cutter  insists  upon  holding  the  lands  by  this  deed  from 
the  sheriff,  and  refuses,  when  requested,  to  convey  or  mort- 
gage them  to  the  complainant. 

A  supplemental  bill  is  proper  to  bring  in  as  a  party  a 
person  who  has  acquired  an  interest  in  the  controversy  after 
the  commencement  of  the  suit,  as  assignee  or  successor  to 
an  original  defendant.  Such  subsequent  assignee  or  suc- 
cessor will,  in  general,  be  bound  by  the  decree  and  proceed- 
ings, except  when  his  title  is  acquired,  involuntarily,  by  the  act 
of  the   law,  as    in    cases   of  an  assignee  in    bankruptcy   or 
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insolvency,  in  which  it  is  necessary,  in  order  to  bind  him, 
that  he  should  be  made  a  party  by  supplemental  bill.  In 
other  cases  it  may  be  expedient,  but  is  not  necessary.  But 
when  such  person  is  made  a  party  by  supplemental  bill, 
whether  filed  by  himself  or  by  the  complainant,  in  such  case 
the  new  party  comes  before  the  court  exactly  in  the  same 
plight  and  condition  as  the  former  party ;  is  bound  by  his 
acts,  and  may  be  subject  to  all  the  costs  and  proceedings  from 
tlie  beginning  of  the  suit.  It  is  merely  a  continuation  of 
the  original  suit,  and  whatever  evidence  was  properly  taken 
in  the  original  suit,  may  be  made  use  of  in  both  suits,  though 
not  entitled  in  the  original  suit.  Story^s  Eq.  PL,  §  343 ;  2 
Dan.  Chan.  Prac.  1609,  1611;  Sedgmck  v.  Cleveland,  7 
Paige  290. 

If  Cutter  was  rightly  brought  into  the  original  suit  as  the 
assignee,  pending  the  same, of  the  interest  of  John  T.  Winans 
and  the  other  defendants  in  the  original  bill,  he  is  bound  by 
their  answers,  and  he  and  such  as  have  answered  cannot  now 
demur  to  anything  in  the  original  bill.  The  defendant  Hays 
is  in  no  better  position. 

But  any  defendant  in  a  supplemental  bill  may  demur  ui)on 
the  ground  that  the  bill  is  not  properly  supplemental,  but 
that  it  seeks  to  make  a  new  and  different  case  from  the  origi- 
nal bill,upon  new  matter.     Story's  Eq.  PL,  §  616. 

Upon  the  facts  stated  in  the  sup[)lemental  bill  the  com- 
plainant cannot  have  any  relief  against  the  defendants  in  the 
original  bill,  on  the  grounds  of  relief  there  set  forth.  That 
is  based  upon  a  fraudulent  transfer,  by  one  of  them  to  the 
others,  of  the  land  to  be  mortgaged,  for  ilie  purpose  of 
defeating  the  complainant's  rights.  By  the  sheriff's  sale, 
which  is  set  forth  in  the  supplemental  bill,  the  rights  of  all 
the  defendants  in  the  original  l)ill  are  ended.  By  a  sale 
under  judgments  not  impeached,  which  were  prior  liens  on 
the  tract,  the  legal  title  was  vested  in  Cutter.  This  title 
they  cannot  dispute,  and  all  question  as  to  the  validity  of 
their  claims,  as  against  the  complainant,  is  at  an  end.  If 
they  have  any  right  to  claim  the  interest  in  the  premises  by 
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Cutter  being  a  trustee,  it  arises  under  the  sheriff's  sale,  and 
not  under  the  transactions  set  out  in  the  original  bill. 

Had  the  defendants  in  the  original  bill,  other  than  John 
T.  Winans,  bought  in  this  title  in  their  own  names  at  the 
sheriff's  sale  fraudulently,  as  is  set  forth  in  this  supple- 
mental bill,  this  could  not  have  been  set  up  in  a  supple- 
mental bill.  It  is  a  different  transaction — no  answer  to  the 
original  bill ;  no  evidence  taken  in  that  suit  could  apply  to  it. 
One  transaction  may  be  honest,  and  the  other  fraudulent ;  they 
are  in  no  wise  connected. 

But  here  is  a  new  defendant,  not  concerned  in  the  original 
frauds,  who,  by  a  new  fraud,  perpetrated  by  means  entirely 
different,  is  brought  into  court  to  have  this  new  transaction 
declared  void.  It  can  only  be  effeeted  by  an  original  bill 
It  is  not  even  the  proper  subject  of  an  original  bill,  in  tiic 
nature  of  a  supplemental  bill.     Story's  Eq.  PL,  §  346. 

And  it  is  very  questionable,  if  an  original  bill  had  been 
filed  after  the  sheriff's  sale,  against  all  these  defendants,  on 
the  ground  of  fraud  in  both  transactions,  whether  a  demurrer 
by  Cutter  for  multifariousness  would  not  be  good. 

The  demurrers  must  be  sustained.* 


Seymour  vs.  The  Long  Dock  Company. 

1.  A  contractor  excavating  the  Bergen  Tunnel  for  the  Long  Dock  Com- 
pany, during  the  progress  of  the  work,  claimed  additional  compensation 
because  of  the  inadequacy  of  the  contract  prices  ;  also  damages  sustained 
by  him  in  consequence  of  alleged  delinquencies  of  the  company  in  not 
furnishing  cars  to  remove  material  and  omitting  to  free  the  tunnel  of 
water  ;  and  the  company  added  $27,500  to  the  schedule  prices,  in  consider- 
ation that  the  contractor  would,  and  who  thereupon  did,  release  and  dis- 
charge the  company  from  all  claim  to  damages  by  reason  of  any  non- 
performance of  certain  undertakings,  by  the  company.  Held,  that  the 
allowance  by  the  company  was  not  a  settlement  of  the  accounts  which 
then  existed  between  the  company  and  the  contractor,  but  left  the  ques- 
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tions  as  to  the  amount  of  work,  to  be  settled  by  a  subsequent  account. 
By  such  allowance  the  contractor  was  simply  estopped  from  setting  up  any 
claim  for  damages  prior  to  the  date  of  the  release. 

2.  The  equitable  jurisdiction  of  the  Court  of  Chancery  in  matters  of 
account,  is  concurrent  with  that  of  courts  of  law,  and  no  precise  rule  can 
be  laid  down  as  to  the  cases  in  which  it  will  be  exercised. 

3.  The  jurisdiction  is  often  exercised  because  a  court  of  equity  has  better 
means  than  a  court  of  law,  of  ascertaining  the  rights  of  the  parties. 

4.  This  court  reserves  to  itself  a  large  discretion  upon  the  subject  of 
accounting,  and  often  assumes  or  rejects  the  cognizance  of  such  cases,  ac- 
cording to  the  circumstances  of  the  particular  case. 

5.  While  the  court  in  its  discretion  may,  at  the  hearing,  dismiss  a  bill 
for  an  account  for  want  of  jurisdiction,  yet  if  the  defendant  has  submitted 
to  the  jurisdiction,  and  has  not  made  objection  by  demurrer  or  answer,  he 
cannot,  as  matter  of  right,  insist,  at  the  hearing,  that  the  case  is  not  one 
of  which  the  court  should  take  cognizance,  unless  the  court  is  wholly  in- 
competent to  grant  the  relief  sought  by  the  bill. 

6.  A  contractor  with  a  company,  to  make  for  the  latter  a  tunnel,  who 
during  the  progress  of  the  work  had,  in  consideration  of  an  addition  to 
the  schedule  prices,  released  the  company  from  damages  he  then  claimed 
from  the  company  for  the  non-performance,  by  them,  of  what  by  the  con- 
tracts, they  were  to  do  to  facilitate  the  work  of  the  contractor ;  and  who 
had  subsequently,  and  before  the  completion  of  the  tunnel,  surrendered  the 
work  to  the  company  upon  an  agreement  that  he  was  to  be  employed  as 
superintendent  of  the  work  necessary  to  complete  the  tunnel,  and  be  paid 
for  his  services  a  sum  depending  on  the  cost  of  finishing  the  work  and 
stipulations  in  an  unexecuted  agreement  annexed  to  such  agreement,  the 
latter  stating  that  the  object  of  it  was  to  give  him,  as  wages,  such  profits 
at  the  termination  of  the  work  as.  if  the  former  contracts  had  continued  ; 
and  who,  when  the  tunnel  was  nearly  completed,  relinquished  the  work  in 
submission  to  an  action  of  the  company  ;  filed  his  bill  against  the  company, 
praying,  besides  other  and  general  relief,  that  an  account  might  be  taken. 
Held,  that  the  interest  of  the  contractor,  though  under  the  name  of  super- 
intendent, was  to  continue  to  the  termination  of  the  work  ;  that  he  was 
to  be  accounted  with  and  paid  as  provided  for  in  the  contracts  for  the 
work  done  previous  to  the  agreement  that  he  should  act  as  superintendent, 
and  that  he  was  to  be  compensated  for  work  done  subsequent  to  the  agree- 
ment, substantially  as  before ;  that  he  was  to  be  charged  with  all  advances 
made  by  the  company,  on  account  of  the  work,  and  credited  with  the  con- 
tract prices ;  that  he  was  entitled  to  all  the  profits  accruing  from  the  work 
according  to  those  terms,  and  that  an  account  must  necessarily  be  taken  to 
settle  whether  any  profits  were  due  the  complainant  under  the  contracts, 
and  whether  anything  was  still  due  him  from  the  company. 

7.  Where  a  contractor,  by  the  terms  of  his  contract  with  a  company  for 
making  a  tunnel,  was  to  execute  the  work  "  under  the  direction  and  con  • 
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stant  supervision  of  the  engineer  of  the  company,  by  whose  measurementa 
and  calculations,  the  quantity  and  amount  of  the  several  kinds  of  work 
performed  under  the  contract,  should  be  determined  :"  Held,  that  the 
engineer  was  the  special  agent  of  the  company,  and  not  the  agent  of  the 
contractor,  as  to  the  measurements  and  calculations  made  by  the  engineer 
or  his  assistants,  and  if  they  are  not  correct,  and  extra  and  unnecessary 
work  and  expenditure  should  result,  the  loss  ought  not  to  fall  on  the  con- 
tractor, but  upon  the  company. 

8.  Where,  in  a  contract  between  a  contractor  and  company,  it  is  pro- 
vided that  the  work  shall  be  performed  under  the  control  and  direction  of 
the  engineer  of  the  company,  and  that  he  is  to  decide  on  the  due  perform- 
ance of  the  work  by  the  contractor,  two  classes  of  duties  devolve  on  the 
engineer :  ministerial,  or  those  which  relate  to  the  giving  of  practical 
working  directions,  and  making  measurements  ;  and  judicial,  or  those  con- 
nected with  his  power  to  decide  on  the  due  performance  of  tlie  work. 

9.  As  to  a  claim  made  for  extra  work  under  a  contract,  the  rule  was 
adopted  that  where  the  work  was  necessary  to  the  prosecution  of  the  un- 
dertaking, it  should  be  allowed,  as  in  a  contract  for  making  a  tunnel,  if 
rock  should  fall  from  the  roof,  or  it  became  necessary  to  remove  danger- 
ous rock  outside  of  the  lines  of  the  tunnel ;  an  extra  width  of  excavation 
where  it  was  made  under  the  express  directions  of  tlie  engineer  of  the 
company  would  be  extra  work,  unless  such  excavation  outside  of  the  lines 
of  the  tunnel  originated  in  the  carelessness  or  oversight  of  the  contractor 
or  his  workmen. 

10.  Where  one  contracts  to  complete  for  a  company  a  tunnel  which  a 
former  contractor  had  undertaken  but  abandoned,  and  takes  upon  himself 
the  performance  of  the  contract  made  with  such  former  contractor,  erro- 
neous excavations  made  by  the  former  contractor  in  his  headings  out  of  the 
true  line  cannot,  in  the  account  between  the  company  and  the  new  con- 
tractor, be  estimated  for  the  benefit  of  the  latter. 

11.  Where,  in  the  excavation  of  a  tunnel,  the  work  was  done  by  a  com- 
pany under  the  superintendence  of  one  who  had  formerly  contracted  with 
the  company  to  do  it,  who  had,  as  such  contractor,  performed  a  portion  of 
the  work,  and  who,  as  superintendent,  was  to  receive  as  wages  the  profit 
his  former  contracts  with  the  company,  if  they  had  been  continued,  would 
have  yielded,  and  he  alleged  in  a  bill  filed  against  the  company  for  an  ac- 
count that  the  engineer  of  the  company  had  over  estimated  the  work  of 
an  employee  of  the  company  who  had  been  paid  therefor,  by  including 
therein  work  which  had  been  done  by  such  superintendent  before  he 
changed  his  relation  from  contractor  to  superintendent :  Held,  that  it  not 
appearing  to  the  satisfaction  of  the  court  by  proof  that  the  alleged  error  did 
not  arise  from  the  negligence  of  the  complainant  in  omitting  to  point  out 
to  the  engineer,  and  call  his  attention  to  the  work  done  by  himself  and 
that  done  by  such  employee,  in  the  same  vicinity,  the  complainant  was 
not  entitled  to  have  so  much  of  the  payment  to  the  employee  as  was  al- 


OCTOBER  TERM,  1869.  399 

Sevmour  v.  Long  Dock  Company. 

leged  to  be  for  work  that  the  complainant  had  previously  done  as  con- 
tractor, rejected  and  not  included  as  part  of  the  cost  of  the  tunnel  in 
taking  the  account  to  ascertain  the  profit  he  was  entitled  to  receive  from 
the  company  as  his  wages. 


This  cause  was  argued  before  the  Hon.  Thomas  P.  Carpen- 
ter, one  of  the  masters  of  the  court,  sitting  for  the  Chancellor, 
on  bill,  answer,  replication,  and  proofs. 

Mr.  C.  E.  Schqfield  and  Mr.  Gilchrist,  Attorney-General, 
for  complainant. 

Mr.  C.  Parker,  (with  whom  were  associated  Mr.  8.  J.  Glas- 
^ey  and  Ifr.  D.  B.  Eaton,  of  New  York,)  for  defendants. 

The  pleadings  show  that  the  claims  of  the  complainant  are 
of  several  kinds,  viz.: 

1.  For  money  due  upon  contracts. 

2.  For  damages  arising  from  the  neglects,  mistakes,  or 
incompetency  of  servants  of  the  defendants. 

3.  For  damages  for  torts  alleged  to  have  been  committed 
by  officers  of  the  company. 

And  the  analysis  suggests  a  first  question  in  the  cause,  viz. : 

I.  Has  this  court  jurisdiction? 

It  seems  to  be  asserted  on  three  grounds ; 

A.  That  the  defendants  are  "  trustees  for  the  complainant 
in  respect  of  the  matters  alleged." 

B.  That  complainant  is  entitled  to  a  discovery  and  account  j 
"  the  accounts  between  your  orator  and  the  said  company 
being  of  long  standing  and  complicated,  and  consisting  of  a 
great  many  items  on  both  sides,  and  require  a  discovery  of 
numerous  documents,  receipts,  and  other  evidences  in  writing, 
most  of  which  are  in  possession  of  said  Long  Dock  Company, 
their  officers  and  agents." 

c.  That  the  release  of  September  10th,  1859,  whereby  the 
company  agreed  to  add  $27,500  to  contract  price,  on  condi- 
tion that  the  contractor  should  release  the  company  from 
any  claims   he  might  have  for  damages  and  delay,  was  a 
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fraud,  and  ought  so  to  be  declared;  and  to  these,  perhaps, 
should  be  added — 

D.  That  the  court,  having  acquired  jurisdiction  of  the 
caase,  either  for  discovery  or  otherwise,  will  retain  it  for 
relief. 

In  answer  to  which  proposition,  defendants  submit  the  fol- 
lowing points  : 

1.  Nothing  is  stated  in  the  bill  to  show  that  defendants 
are  in  anywise  trustees  for  the  complainant.  The  case  made 
by  him  is  that  of  a  contractor  suing  for  stipulated  payment 
for  services.  Defendants  are  possessed  of  nothing  for  iiis  use, 
and  never  were.  If  it  be  said  that  he  left  with  them  tools, 
machinery,  fixtures,  &c.,  worth  ^19,653.50,  the  answer  is 
that  his  remedy  is  in  trover  ;  or  that  this  personal  property 
was  left  by  complainant  with  defendants  by  virtue  of  the 
agreement  of  March  22d,  1860,  for  sale,  by  their  joint  action, 
to  the  end  that  their  value  thus  found  may  be  added  to  the 
cost  of  the  work  in  computing  what  Seymour  earns.  No  such 
sale  appears  to  have  been  asked  for,  and  under  such  circum- 
stances it  is  a  mere  bailment,  not  within  the  doctrine  of  trusts 
as  a  ground  of  equity  jurisdiction. 

2.  Agents  are  not  entitled  to  an  account  in  equity  against 
their  principals,  unless  some  special  ground  is  laid,  as  the 
necessity  to  get  proof  by  discovery.  Dimoiddie  v.  Bailey, 
6  Ves.  136;  Moses  v.  Leicis,  12  Price  502;  Frietas  v.  Dos 
Santos,  1  Y.  &  Jervis  574  ;  1  Story's  Eq.  Jur.,  §  462,  and 
note  to  same  section  (Redfield's  ed.) ;  Jeremy's  Eq.  Jur.,  513, 
515. 

3.  No  such  special  ground  exists  in  this  case.  There  is  no 
incapacity  to  get  proof  except  by  discovery.  The  facts  lie  in 
the  knowledge  of  officers  of  the  company  where  they  do  not 
in  that  of  complainant  himself,  and  complainant  could  call  it 
forth  in  a  suit  at  law.  Complainant  shows  his  ability  by 
actually  preparing  an  account,  and  besides,  had  an  account 
from  the  defendants  long  before  the  suit. 

4.  This  is  no  bill  for  discovery.  Such  a  bill  should  seek 
information  of  particular  facts  upon  which  complainant  has 
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no  proof,  and  that  in  order  to  aid  him  in  an  action  already 
existing.  2  Story's  Eq.  Jur.,  §  1483.  The  prayer  here  is 
general,  and  no  such  action  existed.  Discovery  here  is  but 
a  pretext  to  claim  jurisdiction  for  an  account,  certainly  not 
otlierwise  ordinarily  exercised. 

5.  The  case  made  as  to  the  release  is  simply  absurd.  No 
facts  are  averred  from  which  fraud  or  oppression  can  be  in- 
ferred. And  as  a  ground  of  jurisdiction,  this  branch  of  the 
complaint  is  an  evident  pretext. 

6.  There  appearing,  therefore,  no  bona  fide  separate  ground 
of  equity  jurisdiction,  this  court  will  not  retain  the  cause  to 
give  the  complainant  the  relief  which  he  might  lawfully  and 
advantageously  seek  in  a  court  of  law.  Little  v.  Cooper,  2 
Stockt.  276 ;  Brown  v.  Edsall,  1  Stockt.  256  ;  1  Story's  Eq. 
Jur.,  §  74  c,  and  note  2 ;  Foley  v.  Hill,  2  Clark  &  Fin.  {Ho. 
Lds.  Cas.,  N.  8.,)  28,  37 ;  Hamhrooh  v.  Smith,  9  Eng.  Law 
nnd  Eq.  226 ;  1  Story's  Eq.  Jur.,  §§  69,  74  c. 

Upon  the  assumption  that  this  court  may  entertain  juris- 
diction of  the  cause,  the  defendants  urge — 

II.  That  the  complainant  has  no  right  to  maintain  any  of 
the  claims  for  damages  set  up  by  him  in  the  bill  of  complaint. 

A  court  of  equity  will  never  award  compensation  or  dam- 
ages for  injury  done,  except  as  incidental  to  other  relief 
sought  by  the  bill  and  granted  by  the  court,  such  as  specific 
performance.  There  is  adequate  remedy  at  law,  and  the  just 
foundation  of  equitable  jurisdiction  fails,  and  such  compensa- 
tion cannot  be  incidental  to  a  mere  account.  2  Story's  Eq. 
Jur.,  ch.  19. 

The  assignment  of  his  contract  by  John  P.  Gumming  to 
Seymour,  vested  in  him  no  right  to  precedent  damages  suf- 
fered by  Gumming.  Such  right  did  not  pass  by  any  words 
in  the  instrument,  nor  could  it  pass  by  law,  if  there  were 
words  importing  its  transfer. 

The  release,  September  10th,  1859,  annulled  all  claim,  if 
any  there  was,  for  any  damages  up  to  that  date.  There  is 
no  reasonable  pretence  on  which  that  release  can  be  attacked ; 
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and  a  like  effect  was  produced  by  the  resolution  of  the  direc- 
tors, and  the  reception  of  tlie  money  therein  named.  Everj 
payment  received  after  that  release  and  resolution,  released 
all  damages  up  to  its  date ;  hence  all  claims  for  damagas  per- 
ished up  to  the  very  close  of  tiie  work. 

The  agreement  of  March  22d,  1860,  released  all  claima 
and  demands  arising  out  of  precedent  contracts,  and  all 
claims  and  demands  whatever.  "All  losses  heretofore  in- 
curred to  be  borne  by  Seymour." 

None  of  the  claims  for  damages,  by  reason  of  the  neglect 
or  incompetency  of  the  engineers  or  other  servants  of  the 
company,  are  sustainable,  because  no  employee  can  sustain 
an  action  against  an  employer  for  damages  occasioned  by  tlie 
negligence  of  other  employees ;  and,  secondly,  because  by  the 
contracts  whose  benefits  he  claims,  Seymour  submitted  him- 
self to  the  discretion  and  direction  of  the  engineers,  whose 
negligence,  he  says,  injured  him. 

The  complainant  was  an  employee,  not  a  contractor.  The 
contract  fixed  his  wages.  He  expressly  abandoned  the  posi- 
tion of  contractor,  and  took  that  of  an  employee  or  servant. 
Harrison  v.  Central  R.  Co.,  2  Vroom  295 ;  Couch  v.  Steel,  3 
Ellis  &  Blackb.  402;  Seymour  v.  Maddox,  16  Ad.  &  El. 
{N.  S.)  329. 

'Jlie  evidence  in  the  cause  disproves  the  various  allega- 
tions of  complainant  as  to  the  negligence  or  unsk  ill  fulness  of 
the  engineers  and  other  servants  of  defendants  of  whom  he 
complains. 

The  Master. 

The  Long  Dock  Company  is  a  company  incorporated  by 
act  of  February  26th,  1856,  {Pamph.  Laws,  p.  67,)  for 
tlie  purpose  of  constructing  a  tunnel  through  Bergen  Hill^ 
and  certain  accessories,  intended  for  the  use  of  the  New 
York  and  Erie  Railroad  Company.  The  Long  Dock  Com- 
pany made  a  contract,  dated  May  28th,  1856,  with  one 
James  H.  Mallery,  for  the  excavation  of  this  tunnel.  The 
contract  is  set  out  in  full  in  the  complainant's  bill.     Mallery 
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had  performed  but  a  small  part  of  the  work  undertaken 
when  he  abandoned  it,  in  October,  1857. 

John  P.  Gumming,  February  14th,  1859,  entered  into  a 
contract  with  the  company  to  complete  the  tunnel,  as  also  to 
perform  some  additional  work  undertaken  by  him ;  the  com- 
plainant, A.  B.  Seymour,  being  a  partner  with  Gumming, 
with  the  knowledge  of  the  officers  of  the  company,  though, 
for  some  reasons  unexplained,  the  contract  was  in  the  name 
of  Gumming  only.  Under  the  contract,  Gumming  agreed  to 
finish  and  complete  all  the  rock  work  remaining  to  be  done 
at  its  date,  and  to  complete  the  tunnel  and  its  approaches,  ac- 
cording to  the  location,  form,  dimensions,  conditions,  and 
requirements  of  said  work,  in  the  terms  specified  in  the  con- 
tract of  James  H.  Mallery,  and  more  particularly  according 
to  certain  clauses  in  the  specifications  of  that  contract,  and 
also  according  to  certain  clauses  of  the  "  conditions  "  of  the 
same  contract,  specifically  referred  to,  and  thereby  thus  made 
a  part  of  this  second  contract.  The  Mallery  contract  in 
these  particulars,  and  as  to  these  several  "  specifications " 
and  "  conditions,"  so  far  as  not  conflicting  with  the  provi- 
sions of  the  Gumming  contract,  was  made  a  part  thereof.  It 
is  not  necessary  now  further  to  recite  this  second  contract, 
which  is  also  set  forth  in  full  in  the  complainant's  bill. 
Gumming,  June  2d,  1859,  with  the  assent  of  the  company, 
assigned  his  contract  to  Seymour,  \vho  thus  became  in  name 
and  in  fact  the  contractor. 

With  much  additional  matter  prescribed  in  the  specifica- 
tions and  conditions  set  forth  in  the  Gumming  contract,  by 
it  the  contractor,  in  substance,  undertook  to  complete  what 
Mallery  had  begun. 

The  company,  by  the  Gumming  contract,  had  engaged  to 
furnish  cars  to  receive  the  materials  excavated  by  the  con- 
tractor, and  to  transport  those  materials  to  the  places  of  de- 
posit with  such  promptness  as  not  to  delay  the  work ;  to 
free  the  tunnel  from  water ;  to  repair  the  shafts ;  and  to  repair 
the  track,  &c.,  in   order  to  enable  the  contractor  to  proceed 
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in  his  work  with  the  diligence  and  promptness  required  by 
his  own  interests  as  also  those  of  the  company.  It  is  not 
necessary  to  refer  to  these  stipidations  on  the  part  of  the 
company  with  more  particularity  for  the  present  purpose. 
They  will  be  found  in  the  contract  itself  already  referred  to. 

As  the  work  progressed,  claims  for  additional  compensa- 
tion on  the  part  of  the  contractor  were  made,  as  well  be- 
cause of  the  alleged  inadequacy  of  the  contract  prices,  as 
also  for  damages  sustained  by  hiin  in  consequence  of  the 
company  failing  to  furnish  cars  when  required,  failing  to 
promptly  free  the  tunnel  and  shafts  from  water,  and  other 
alleged  delinquencies.  The  company,  on  the  recommenda- 
tion of  its  engineer,  about  the  10th  day  of  September,  1859, 
agreed  to  add  a  considerable  sum  to  the  contract  price,  pro- 
vided for  in  the  Curaming  contract.  It  agreed  about  that 
day  to  add  the  sum  of  $27,500  to  the  schedule  prices,  in 
consideration  of  Seymour,  by  an  instrument  under  seal  bear- 
ing date  on  that  day,  agreeing  to  release  and  discharge  the 
company  from  all  right  or  claim  to  damage  by  reason  of  any 
violation,  neglect,  or  non-performance  of  any  stipulation  or 
undertaking  in  said  (Cumming)  contract. 

This  agreement,  I  do  not  deem  to  be  any  settlement  of  the 
long  and  voluminous  accounts,  which  then  existed  between 
the  company  and  its  contractor.  It  seems  to  have  been  only 
an  allowance  of  an  extra  amount  of  $27,500  on  the  contract 
as  recommended  by  Mr.  Kirkwood,  but  in  consideration  of 
which  Mr.  Seymour  released  all  claim  to  the  damages  al- 
leged to  have  been  sustained  by  reason  of  any  default  on  the 
part  of  the  company.  Relinquishing  such  claims,  he  con- 
sented, from  that  time,  to  rely  for  his  remuneration  on  the 
contract  prices  thus  increased,  to  be  paid  to  him  by  the 
company  for  his  work. 

I  stop  at  this  point  of  the  case  to  say  that  I  see  no  reason 
sustained  by  the  evidence  upon  which  this  release,  as  it  has 
been  called,  can  be  set  aside  for  fraud.  The  company,  on  the 
recommendation  of  its  engineer,  made  this  large  addition  to 
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the  contract  price,  but  it  did  so  on  the  express  condition  in- 
corporated into  the  written  instrument  executed  by  Mr. 
Seymour,  that  the  contractor  should  set  up  no  claim  foi 
damages  by  reason  of  any  violation,  neglect,  or  non-perform- 
ance of  any  .stipulation  or  undertaking  in  said  contract,  on 
the  part  of  the  company,  to  date,  &c.  By  the  same  instru- 
ment, Mr.  Seymour  also  further  proceeds  to  sell  and  transfer 
to  the  Long  Dock  Company  all  the  machinery,  sheds,  work- 
shops, fixtures,  and  tools  on  the  premises,  or  used  for  the 
work,  not  absolutely,  but  it  would  seem  by  way  of  security, 
as  the  .same  were  to  be  re-transferred  on  the  fulfillment  of 
the  contract.  I  see  no  ground,  as  the  case  is  presented  to 
me,  on  which  this  instrument  is  to  be  invalidated.  The  con- 
tractor knew  the  condition  of  the  work,  and,  it  must  be  pre- 
sumed, knew  the  effect  of  the  instrument  he  then  executed. 
He  relinquished  no  part  of  the  remuneration  which  iiad  been 
stipulated  to  be  given  him.  For  the  large  sum  of  S27,500 
thus  paid,  he  simply  relinquished  his  claim  for  damages  al- 
leged to  have  been  sustained  by  the  default  of  the  company 
in  the  matters  referred  to.  But,  on  the  other  hand,  the 
agreement  settled  no  questions  as  to  the  amount  of  the  work, 
leaving  them  to  be  settled  by  a  subsequent  account  between 
the  parties.  It  simply  estopped  him  from  setting  up  any 
claim  for  these  damages  prior  to  the  date  of  this  release. 

The  work  was  then  proceeded  with  by  the  contractor  down 
to  March  22d,  1860,  when  a  new  arrangement  was  made  be- 
tween him  and  the  company.  This  new  arrangement  was 
by  an  agreement  of  that  date,  set  forth  at  length  in  the  com- 
plainant's bill. 

In  this  agreement,  after  reciting  that  Seymour  held  the 
Camming  contract,  that  Seymour  had  requested  an  advance 
of  $12,000  to  pay  wages,  and  tiiat  the  company  had  agreed 
to  advance  that  sum  upon  Seymour  surrendering  said  con- 
tract, and  releasing  the  company  from  all  liabilities  on  ac- 
count of  the  same,  Mr.  Seymour  does,  in  terms,  surrender 
this  contract,  and  relinquish  to  the  company  all  his  rights 
under  it,  and  all  contracts  supplementary,  &c.,  and  agrees  to 
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enter  into  the  employ  of  the  Long  Dock  Company,  as  super- 
intendent and  manager  of  the  work  necessary  for  the  com- 
pleting of  the  tunnel,  &c. ;  and  the  company  agrees  to  employ 
him  as  superintendent  and  manager,  and  to  pay  him  for  his 
services  a  sum  to  be  ascertained,  in  substance,  as  follows: 
the  cost  of  finishing  the  work,  according  to  the  prices  fixed 
in  the  Cumming  contract,  and  such  additions  thereto  as  had 
been  made  by  contracts  and  agreements  since  entered  into 
by  the  company  with  Gumming  and  Seymour,  or  either  of 
tliem  ;  and  the  prices  of  such  work  as  were  not  covered  by 
these  contracts,  to  be  ascertained  and  settled  according  to  an 
unexecuted  agreement  thereto  amiexed,  with  other  special 
stipulations  not  necessary  to  be  now  recited,  but  which  are 
stated  in  the  agreement ;  "  it  being  the  object  of  this  agree- 
ment" (as  therein  further  stated)  "to  give  to  said  Seymour, 
as  wages,  such  profits  at  the  termination  of  the  work  as  he 
would  have  made  if  the  contract  had  continued." 

Under  this  arrangement,  the  work  was  then  carried  on  by 
Seymour  until  January  26th,  1861,  when  he  relinquished  it 
nearly  completed,  in  submission  to  the  action  of  the  company, 
and  the  company  took  the  entire  charge.  Seymour  gave  the 
work  up  on  the  demand  of  the  company,  and  a  controversy 
then  ensued  in  relation  to  his  compensation,  which  has  re- 
sulted in  this  suit. 

The  bill  of  complaint  filed  by  Seymour,  upon  allegations 
therein  contained,  prays  that  the  releases  set  out  in  the  bill 
may  be  declared  fraudulent  and  void ;  that  the  Long  Dock 
Company  may  be  declared  trustees  for  the  complainant  of 
the  matters  stated  in  the  bill ;  that  an  account  may  be  taken, 
&c.,  and  concludes  with  the  prayer  for  general  relief. 

On  the  construction  of  this  agreement,  and  on  the  force 
and  effect  of  the  "  unexecuted  agreement"  appended  to  it  by 
M'ay  of  schedule,  as  upon  other  questions  arising  in  this 
cause,  great  and  serious  differences  of  opinion  existing  be- 
tween the  counsel  have  been  presented  to  me,  and  to  which, 
in  turn,  I  have  given  my  attention  ;  and  first  as  to  the  ques- 
tion of  jurisdiction. 
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A  preliminary  objection  has  been  taken  by  the  counsel  of 
the  defendant,  and  pressed  with  much  zeal  and  a  large  cita- 
tion of  authority,  but  to  which  I  cannot  yield  my  assent.  It 
is  urged  that  this  is  not  a  case  for  account,  and  that,  if  the 
complainant  has  any  claim  for  further  compensation,  he  has 
an  action  at  law,  to  which  he  ought  to  be  referred. 

The  equitable  jurisdiction  of  this  court  in  matters  of  account 
is  said  to  be  concurrent  with  that  of  courts  of  law,  and  no  pre- 
cise rule  can  be  laid  down  as  to  the  cases  in  which  it  will  be 
exercised.  It  is  often  adopted,  because,  in  many  cases,  a  court 
of  equity  has  better  means  of  ascertaining  the  rights  of  the 
parties.  The  court  reserves  to  itself  a  large  discretion  upon 
the  subject,  and  often  assumes  or  rejects  the  cognizance  of  such 
cases,  as  the  circumstances  of  the  particular  case  may  render 
expedient.  1  Ston/s  Eq.  Jur.,  §  451  ;  N.  E.  Railway  Co.  v. 
Martin,  2  Pkill.  C.  R.  758. 

The  Avhole  machinery  of  courts  of  equity  is  better  adapted 
for  the  purposes  of  an  account  than  that  of  the  courts  of 
common  law;  ajid  in  many  cases,  as  has  been  said,  when 
accounts  are  complicated,  it  would  be  impossible  for  courts 
of  law  to  do  entire  justice  between  the  parties.  Courts  of 
equity,  in  cases  of  complex  accounts,  take  cognizance  some- 
times from  the  very  necessity  of  the  case,  and  from  the  incom- 
petency of  a  court  of  law,  at  nisi  prius,  to  examine  it  with  the 
necessary  accuracy.  In  this  case,  on  tliis  ground  alone,  I 
think  jurisdiction  of  this  cause  must  be  maintained,  even  sup- 
posing the  objection  had  been  duly  raised. 

But  while  the  court  in  its  discretion,  at  the  hearing  may 
dismiss  a  bill  for  want  of  such  jurisdiction  as  is  necessary, 
according  to  the  rules  usually  adopted ;  yet,  if  the  defendant 
submits  to  the  jurisdiction,  and  does  not  raise  the  objection 
by  demurrer  or  in  his  answer,  he  cannot  insist  upon  it  as  a 
matter  of  right,  unless  the  court  is  wholly  incompetent  to 
grant  the  relief  sought  by  the  bill.  Grandin  v.  Le  Roy,  2 
Paige  509 ;  Hawley  v.  Cramer,  4  Cow.  727 ;  Gifford  v. 
Thorn,  3  Halst.  C  R.  97 ;   Truscott  v.  King,  2  Seld.  147. 

Thus  disposing  of  the  question  of  jurisdiction,  and  decid- 
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ing  that  the  complainant  is  entitled  to  an  account,  the  great 
burden  of  the  case  is  to  decide  upon  what  principles  that 
account  is  to  be  made,  and  to  what  compensation  under  the 
successive  contracts  in  this  case,  the  complainant  is  entitled. 
I  have  already  in  a  cursory  way,  and  for  a  limited  purpose, 
adverted  to  the  new  arrangement  entered  into  between  Sey- 
mour and  the  company,  on  22d  of  March,  1860.  Much  dis 
cussion  has  occurred  and  much  difference  in  their  views  has 
been  presented  by  the  counsel  in  the  cause,  and  yet  practi- 
cally no  difference  in  the  result  follows  as  to  this  contract. 
Embarrassed  in  his  means,  unable  to  obtain  the  moneys  on 
his  own  credit  necessary  to  go  on  with  this  great  work,  the 
contractor,  Seymour,  agreed  to  place  the  whole  contract,  the 
macliinery  aixl  equipments,  in  the  hands  of  the  company,  and 
to  go  on  to  the  completion  of  the  work,  under  the  name  of 
superintendent  and  manager,  devoting  his  time  and  energy 
to  the  work  ;  to  be  compensated  substantially  as  provided  for 
in  the  preceding  agreements ;  any  work  not  provided  for  in 
the  preceding  contracts,  to  be  ascertained  and  settled  according 
to  an  unexecuted  agreement  thereto  annexed ;  provision  being 
also  made  for  his  receiving,  on  the  completion  of  the  work,  the 
value  of  the  machinery  and  tools  transferred  to  the  company, 
but  belonging  in  fact  to  him. 

I  may  here  refer  to  the  questions  raised  in  regard  to  the 
character  and  effect  of  what  is  called  the  "  unexecuted 
agreement,"  an  instrument  appended  by  way  of  schedule  to 
the  contract  of  March  22d,  1860.  Undoubtedly  its  weight 
or  influence  in  this  cause,  whatever  that  may  be,  depends 
upon  the  character  given  to  it  by  that  contract.  However 
or  whenever  drawn,  it  was  never  executed  as  a  distinct  con- 
tract between  the  parties.  In  the  Mallery  contract,  and 
also  in  the  Gumming  contract,  there  are  vague  and  not  very 
clear  articles  relating  to  extra  work  not  provided  for  in 
those  instruments.  Thus,  in  the  fifteenth  specification  of  the 
Mallery  contract,  the  price  of  such  work  is  referred  to  son>e 
future  arrangement  to  be  agreed  upon  before  such  work 
should  be  commenced.     In   the  Gumming  contract,  stipula- 
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tions  of  like  character  are  to  be  found,  leaving  the  company, 
if  no  agreement  could  be  made,  to  do  such  work  in  such 
manner  as  the  company  might  see  fit.  Such  stipulations, 
exceedingly  loose  and  unsatisfactory,  probably  were  intended 
to  be  superseded  by  a  more  definite  arrangement  embodied 
in  this  "  unexecuted  agreement,"  adopted  by  and  appended 
as  a  schedule  to  the  last  contract,  of  May  22d,  1860.  In 
this  connection  it  seems  to  prescribe  that  if  extra  work  not 
expressly  provided  for  as  to  prices  by  those  two  contracts  or 
any  additional  contract,  should  be  done  in  accordance  with 
the  specifications  and  under  the  directions  of  the  engineer, 
the  price  "  shall  be  ascertained  and  settled  according  to  an 
'  unexecuted  agreement '  herewith  annexed,  purporting  to 
be,"  &c. 

While  this  schedule  regulates  the  price  of  extra  work  not 
otherwise  previously  provided  for,  perhaps  it  goes  somewhat 
further,  and  stipulates  what  shall  be  the  work  which  the 
engineer  may  direct  and  for  which  he  may  furnish  specifica- 
tions, and  which  tlie  contractor  should  then  perform  for  the 
|)rices  mentioned. 

The  object,  as  I  suppose,  at  any  rate  the  effect  of  this  new 
arrangement  of  March  22d,  1860,  with  its  new  provisions 
and  its  additional  scliedulc  of  prices,  while  it  relieved  Mr. 
Seymour  from  the  responsibility  of  himself  providing  the 
funds  to  go  on  with  the  work,  in  some  respects  was  not  to 
change  his  relations  witli  the  company.  Although  he  had 
transferred  the  legal  ownership  (so  to  speak)  of  the  contracts 
and  his  tools  and  machinery  to  the  company,  he  still  had  an 
interest  in  them.  From  the  very  nature  of  the  transaction  it 
would  seem  that  they  were  so  transferred  rather  as  a  security 
to  them  for  their  advances  and  for  his  due  performance  of  his 
undertakings,  than  as  an  absolute  sale.  Although  he  was 
to  proceed  as  their  superintendent  and  manager,  expending 
their  money  and  not  his  own,  and  relieved  from  many  of  the 
risks  of  the  undertaking,  he  was  to  proceed  under  the  same 
direction  as  before  and  to  be  j)aid  and  accounted  with  as  pro- 
vided for  in  the  previous  contracts  for  the  work  previously 
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done,  and  to  be  compensated  for  future  work  substantially 
as  before;  he  was  to  be  charged  with  all  advances  paid  on 
account  of  the  work,  credited  with  the  contract  prices  and 
entitled  to  all  the  profits  accruing  from  the  work,  according 
to  those  terms.  The  leading  feature  in  the  change  made  by 
this  last  agreement,  was  that  by  which  the  company  agreed 
to  advance  all  the  moneys  necessary  to  complete  the  work 
under  the  contract,  and  his  pay  at  its  termination  to  be  the 
profits  ascertained  in  the  mode  therein  prescribed,  called  his 
wages.  His  interest  as  contractor,  though  under  another 
name,  was  to  continue  to  the  termination  of  the  work.  It 
is  obvious  then,  that  an  account  must  necessarily  be  taken, 
upon  principles  consistent  with  these  views,  to  settle,  whether 
any  profits  have  resulted  to  the  complainant  under  these 
contracts,  and  whether  anything  is  still  due  to  him  from  the 
defendant. 

Mr.  Seymour's  immediate  interest  commenced  under  the 
Cumming  contract  of  February  14th,  1859,  by  which  the 
contractor,  upon  certain  terms,  undertook  to  complete  the 
tunnel  commenced  and  abandoned  by  Mallery.  The  Mallery 
contract  controls  the  subsequent  contract  only  as  expressly 
incorporated  in  it  by  reference.  Certain  specifications  and 
conditions  of  the  Mallery  contract  are  in  terms  distinctly 
and  specifically  referred  to  in,  and  made  a  part  of  the  Cum- 
ming contract.  The  work  by  those  specifications  and  condi- 
tions, among  other  things,  "  was  to  be  so  executed  as  to  con- 
form to  the  lines,  levels,  and  sections  furnished  by  the  engi- 
neer," &c. ;  and  further,  the  "  work  shall  be  executed  under 
the  direction  and  constant  supervision  of  the  engineer  of  the 
company,  by  whose  measurements  and  calculations  the  quan- 
tities and  amounts  of  the  several  kinds  of  work  performed 
under  the  contract  shall  be  determined,"  &c. 

The  Cumming  contract  further,  with  some  difference  of 
phraseology,  requires,  in  like  manner,  the  work  to  be  done 
under  the  supervision,  direction,  and  control  of  the  engineer. 
The  engineer  spoken  of,  is  expressly  stated  to  be  the  engineer 
of  the  company ;  and  while  nothing,  according  to  an  express 
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stipulation  of  the  contract,  could  be  done  contrary  to  the 
stipulations  of  the  contract,  without  the  written  consent  of 
the  company,  yet  also,  by  its  terms,  the  contractor  was  enti- 
tled to  rely  on  the  actual  "  instructions  and  corrections  of  the 
engineer,"  within  the  scope  of  his  authority. 

Thus,  it  may  be  suggested,  the  working  plans  and  direc- 
tions of  the  engineer  of  the  company,  as  to  the  size  and 
direction  of  the  tunnel,  including  his  measurements  and  cal- 
culations, were  matters  upon  which  the  contractor  and  his 
foreman  were  entitled  to  rely.  If  they  were  not  correct, 
and  extra  or  unnecessary  work  and  expenditure  should  re- 
sult, it  does  seem  to  me  that  the  loiss  ought  not  to  fall  upon 
the  contractor,  but  upon  the  company,  whose  special  agent 
the  engineer  was.  I  do  not  yield  to  the  suggestion  that  the 
engineer  was  the  agent,  in  this  sense,  of  the  contractor  as 
well  as  of  the  company ;  on  the  contrary,  he  was  the  special 
agent  of  the  company,  whose  directions,  to  a  certain  extent, 
the  contractor  was  bound  to  obey,  and  following  those  direc- 
tions in  good  faith,  he  ought  to  be  held  harmless. 

The  extent  of  the  control  and  authority  of  the  engineer, 
under  these  contracts,  has  been  the  subject  of  considerable 
discussion ;  and  particularly  as  affected  by  the  clause  in  the 
Gumming  contract  commencing  with  the  phrase,  "  If  in  any 
event,  or  from  any  oversight  or  other  cause  the  party  of  the 
first  part  shall  excavate  any  greater  quantity  or  quantities 
than  by  this  agreement  he  has  undertaken,  without  the 
written  consent,"  &c.  It  has  been  urged  on  the  part  of 
the  company  that  whatever  might  be  the  directions  of 
the  engineer,  the  contractor  could  claim  no  comnensation 
for  work  outside  of  the  contract,  and  not  prescribed  by 
the  contract  itself.  If  this  is  meant  to  be  carried  so  far  as 
that  the  contractor  could  claim  no  compensation  when  led 
astray  by  the  erroneous  calculations  and  measurements  of 
the  eno;ineer,  I  cannot  concur  in  this  view.  An  overstrained 
and  harsh  construction  is  not,  unnecessarily,  to  be  given  U) 
this  clause.  If  susceptible  of  a  meaning  consistent  witli 
the  rules,  I  will  not  say  of  law  merely,  but  of  justice,  such 
meaning  will  be  given  to  it. 
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Consider  the  position  of  the  contractor.  He  is  bound  to 
obey  the  working  directions  of  the  engineer,  whose  science 
and  skill  are  supposed  to  furnish  safe  guides  to  the  con- 
tractor and  his  workmen.  In  the  performance  of  the  work, 
could  the  contractor  or  liis  foreman  safely  question  the  cor- 
rectness of  his  measurements  and  practical  directions?  The 
clause  may  be  construed  to  mean,  that  in  any  case,  if  the 
contractor,  by  oversight  (neglecting  the  directions  of  the 
engineer,  or  without  them,)  or  other  like  cause,  makes  a 
greater  excavation  than  is  called  for  by  the  contract,  he  shall 
bear  the  loss.  I  cannot  think  it  can  be  properly  called  an 
oversight,  or  deemed  to  be  any  other  cause  standing  in  the 
like  category,  if  the  contractor  is  led  astray  by  the  erroneous 
workino-  directions  of  tlic  engineer. 

Neither  do  I  think  the  contractor's  condition  in  this  re- 
spect was  changed  by  his  agreement  with  the  company  of 
March  22d,  1860,  wlien  he  surrendered  his  contracts,  the 
character  of  which  act  I  have  already  referred  to.  Nothing 
in  that  contract,  properly  considered,  clianges  the  situation  of 
the  contractor  as  respects  the  engineer.  Although  now  called 
superintendent  and  manager,  he  holds  the  same  relative  posi- 
tion to  the  engineer.  It  is  not  necessary  to  add  a  word  on 
this  point,  if  I  am  right  in  the  general  view  I  have  already 
taken  of  this  contract. 

Neither  do  I  think,  as  suggested,  that  it  was  the  duty  of 
the  engineer  to  give  mere  general  directions  only.  His 
duty  was  to  furnish  accurate,  exact,  and  complete  working 
directions  and  instructions,  according  to  the  mode  usual  in 
such  works,  by  which  workmen  are  enabled  to  operate  with 
certainty  in  their  labor.  As  these  directions,  and  the  work- 
ing marks  to  be  placed  by  the  engineer  to  guide  the  labor, 
required  almost  daily  attention,  which  the  chief  engineer  could 
not  be  expected  to  perform,  duly  qualified  assistant  engineers 
are  necessarily  employed.  Qui  faclt  per  alium,  faoit  per  se. 
The  directions  of  his  assistants,  continued  through  months 
and  years,  must  be  considered  the  directions  of  the  chief  en- 
gineer   himself.     I   do  not  here  allude  to  that  higher  class 
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of  duties,  perhaps  properly  called  judicial,  which  by  these 
contracts  are  placed  on  the  engineer,  who  is  authorized  to 
decide  on  the  due  performance  of  the  work  by  the  contractor, 
and  the  like ;  but  the  duties  more  properly  to  be  called  min- 
isterial, in  the  giving  of  practical  working  directions.  To 
make  measurements,  and  to  give  such  practical  working 
directions,  I  take  to  be  duties  of  a  very  different  character, 
and  it  is  to  these  that  I  here  refer,  and  in  regard  to  which,  as 
I  take  it,  the  act  of  the  assistant  engineer,  acting  as  the  agent 
of  the  company,  stands  on  the  same  footing  as  if  it  had  been 
performed  by  the  chief  engineer  himself. 

The  views  thus  expressed  bring  me  to  the  examination  of 
some  of  the  particular  claims  set  up  by  the  complainant.  As 
already  indicated,  I  exclude  all  claim  for  damages  set  up  by 
the  complainant  prior  to  the  release  of  September  10th,  1859. 
I  hold  them  to  be  expressly  released  by  the  agreement  of  that 
date ;  indeed,  I  may  go  farther,  and  say  that  I  do  not  see 
how  any  claim  for  damages  as  such  can  be  set  up  prior  to 
the  subsequent  agreement  of  March  22d,  1860.  The  com- 
plainant is  entitled  to  be  paid  for  his  work  done,  both  under 
the  contracts,  where  the  prices  are  expressly  stipulated,  and 
also  for  all  extra  work  legitimately  done,  as  a  matter  of 
necessity  or  under  the  directions  of  the  engineer.  What  is 
extra  work?  I  need  not  here  attempt  at  large  to  particu- 
larize, as  it  will  be  the  subject  of  examination  before  the 
master  upon  a  reference,  and  where  it  must  be  shown,  either 
from  the  testimony  already  produced,  or  by  additional  evi- 
dence to  be  taken.  As  to  matters  that  may  be  deemed  neces- 
sary, and  which  will  authorize  the  contractor  on  the  account 
to  receive  com[)ensation,  whether  under  the  stipulations  of 
the  contracts,  or  such  as  it  may  be  reasonably  worth  upon 
the  general  principles  of  law,  as  the  case  may  be,  I  may 
refer,  as  an  illustration,  to  an  instance  given  by  one  of  the 
counsel  in  the  case,  that  of  the  fall  of  rock  from  the  roof  of 
the  tunnel,  or  the  taking  down  of  dangerous  rock  outside  the 
lines  of  the  tunnel ;    in   either  case,  work   necessary  to  the 
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prosecution  of  the  undertaking  of  the  company.  So  as  to 
other  matters,  j^erhaps,  to  which  the  same  rule  may  apply. 

The  contract  price  under  the  Gumming  contract  seems  to 
have  been  $200,000  in  Long  Dock  bonds,  with  the  stipula- 
tion subsequently  made  in  respect  to  this  payment  in  bonds, 
that  $90  paid  in  cash  should  be  credited  as  $100  in  bonds; 
the  Mallery  mortgage  and  note,  to  which  M^as  added  the 
additional  sum  of  S27,500  allowed  under  the  agreement  of 
September  10th,  1859 ;  and  the  price  of  certain  work  specifi- 
cally agreed  upon  under  certain  supplementary  contracts. 

Compensation  for  labor  bestowed  upon  the  tunnel  in  the 
extra  width  to  which  it  was  excavated,  either  under  the 
necessity  of  the  case,  as  in  the  instance  of  loose  rock,  or 
under  the  express  directions  of  the  engineer,  forms  one  of 
the  leading  items  of  the  complainant's  claims.  I  think  it 
clear,  upon  the  construction  I  have  given  to  the  clause  in 
the  Cumming  contract  so  much  discussed,  that  no  excavation 
outside  of  the  lines  of  the  tunnel,  originating  in  the  careless- 
ness or  oversight  of  the  contractor  or  his  workmen,  can  be 
taken  into  consideration ;  only  such  as  was  necessary  in  the 
meaning  already  explained,  or  was  done  in  good  faith,  in 
obedience  to  working  directions  of  the  engineer.  Neither 
do  I  think  that  any  erroneous  excavations  made  by  Mallery, 
in  his  headings  out  of  the  true  line,  can  be  estimated  for  the 
benefit  of  the  contractor.  He  took  his  contract  with  the 
knowledge  of,  or  he  had  the  opportunity  of  knowing,  what 
had  been  done  by  Mallery ;  and  with  this  knowledge,  he 
undertook  to  complete  the  tunnel. 

The  claim  for  moneys  alleged  to  have  been  paid  to  Lavy 
to  which  he  was  not  entitled  in  consequence  of  the  over-esti- 
mates made  by  the  engineer,  I  think  cannot  be  allowed.  On 
examining  the  testimony  of  the  complainant  himself,  I  am 
not  satisfied  that  the  alleged  error  did  not  arise  from  his 
own  negligence.  He  should  have  called  the  attention  of  the 
engineer  to  the  work  done  by  himself  and  by  Lavy,  in  the 
immediate  neighborhood,  and  pointed  out  to  him  what  had 
been  done  by  Lavy  and  what  by  himself,  respectively. 
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I  do  not  see  any  ground  on  which  the  claims  of  the  com- 
plainant for  damages  for  an  alleged  libel  by  Mr.  Berdell,  or 
for  the  profits  of  a  store  particularly  specified  in  the  bill  of 
complaint,  can  be  sustained.  Rejecting  these  claims,  it  must 
be  referred  to  a  master  to  take  an  account  of,  and  ascertain 
what  still  remains  due,  if  unytliing,  to  the  complainant  on 
the  case  made  by  the  bill  for  the  work  done  under  the  suc- 
cessive contracts  of  the  company,  and  for  extra  work,  upon 
the  principles  settled  in  the  opinion,  charging  contract  prices 
for  all  work  done  under  the  contracts,  and  ascertaining  the 
value  of  the  extra  work,  according  to  the  schedule  in  the 
"  unexecuted  agreement ;"  or,  if  not  provided  for,  then  allow- 
ing so  much  as  the  work  would  be  reasonably  worth,  and 
charging  the  contractor  with  all  the  sums  paid  to  him,  the 
profit,  if  any,  belonging  to  the  (contractor,  as  well  subsequent 
as  prior  to  the  20th  day  of  September,  1859,  and  down  to 
the  period  when,  at  the  requirement  of  the  company,  he  gave 
up  the  work  to  them. 

It  is  to  be  added  to  the  foregoing  directions  that  the  ma- 
chinery, tools,  &c.,  conveyed  to  the  company  by  the  contracts 
of  September  20th,  1859,  and  March  22d,  ISGO,  having  been 
so  conveyed,  not  by  way  of  transferring  the  interest  of  the 
oontractor,  but  by  way  of  security  merely,  he  is  to  be  cred- 
ited with  their  entire  value,  to  be  ascertained  by  the  result 
of  a  sale  or  .sales,  as  provided  for  in  the  contracts ;  if  not 
so  ascertained,  then  by  their  value,  to  be  ascertained  by  the 
master. 


The  Attorney-General  and  others  vs.  Steward  & 
Taylor. 

1.  Any  trade  or  business,  however  lawful  in  itself,  which,  from  the  place 
or  manner  In  which  it  is  carried  on,  materially  injures  the  property  of 
others,  or  affects  their  health,  or  renders  the  enjoyment  of  life  physically 
uncomfortable,  is  a  nuisance  which  it  is  the  duty  of  this  court  to  restrain. 

2.  A  preliminary  injunction  will  not  be  granted  in  behalf  of  the  ownera 
of  building  lots  held  for  sale,  to  restrain  the  erection  near  them  of  a 
slaughter-house,  where  it  is  not  alleged  that  any  one  intends  to  erect  any 
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buildings  upon  them.  Whether  the  erection  of  a  slaughter-house  or  other 
nuisance  so  near  such  lots  as  to  retard  or  injure  their  sale  is  an  injury  for 
which  the  law  will  give  redress  before  buildings  ai-e  erected,  is  a  question 
proper  to  be  determined  at  law,  and  this  court  will  not  interfere  by  pre- 
liminary injunction  until  the  question  is  so  determined. 

3.  An  injunction  will  not  be  granted  to  restrain  the  erection  of  a  slaugh- 
ter-house and  place  for  keeping  hogs,  where,  by  the  answer  and  affidavits, 
it  appears  the  defendants  intend  to  carry  on  the  business  so  as  not  to  be  a 
nuisance.  If  it  should  be  carried  on  in  such  manner  as  that  it  becomes  a 
nuisance,  it  will  then  be  enjoined. 

4.  No  one  has  the  right  to  pollute  or  corrupt  the  waters  of  a  creek,  or, 
if  they  are  already  partially  polluted,  to  render  them  more  so  ;  all  wlioae 
lands  border  on  a  stream  have  the  right  to  have  its  waters  come  to  them 
pure  and  unpolluted. 

5.  If  the  intended  use  of  a  slaughter-house  about  to  be  erected  will,  by 
the  discharge  of  the  blood  of  slaughtered  animals  into  a  creek,  corrupt  and 
pollute  the  stream  for  most  of  the  purposes  for  which  it  may  be  used  by  the 
owners  of  lands  which  border  on  it  below,  and  so  affect  it  as  to  make  its 
waters  offensive  to  houses  in  the  neighborhood,  an  injunction  will  be 
granted  to  prohibit  the  blood  from  being  discharged  into  the  stream. 


An  order  was  granted  tliat  the  defendants  show  cause  why 
an  injunction  should  not  issue  to  restrain  them  from  erecting 
in  the  city  of  Trenton,  buildings  intended  to  be  used  as  a 
slaughter-house,  a  pork  packing-house,  and  pens  for  keeping 
cattle  and  hogs.  The  attorney-general  joined  with  the  other 
complainants,  on  behalf  of  the  state,  because  he  alleges  that 
the  erections  will  be  a  nuisance  to  the  Normal  and  Model 
Schools  and  the  boarding-house  attached  to  them,  all  which 
are  owned  by  the  state.  The  other  complainants  own  land, 
and  most  of  them  reside  in  houses  owned  by  them  in  the 
vicinity  of  the  proposed  erection,  which,  it  is  alleged,  will  be 
injured  by  the  proposed  buildings. 

The  argument  was  had  on  the  bill,  and  answer  of  the  de- 
fendants, and  the  affidavits  annexed  to  them,  and  affidavits 
on  part  of  the  complainants,  in  reply  to  the  answer. 

Mr.  Gilchrist,  Attorney-General,  for  the  state. 

Mr.  J.  Wilson,  for  the  other  complainants. 

Mr.  Kingman  and  Mr.  Richey,  for  defendants. 
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The  Chancelloe. 

Any  trade  or  business,  however  lawful,  which,  from  the 
place  or  manner  in  which  it  is  carried  on,  materially  injures 
the  property  of  others,  or  affects  their  health,  or  renders  the 
enjoyment  of  life  physically  uncomfortable,  is  a  nuisance, 
which  it  is  the  duty  of  this  court  to  restrain.  Boss  v.  Butler, 
4  a  E.  Green  294. 

There  are  certain  things  and  certaiu  trades  which  are  con- 
sidered as  nuisances  of  themselves :  as  a  slaughter-house  in 
a  thickly  populated  town,  a  pig-sty  near  a  dwelling-house, 
and,  perhaps,  to  these  may  be  added  a  fat  melting  or  render- 
ing-house, when  carried  on  extensively  in  a  populous  neigh- 
borhood, or  near  inhabited  dwellings.  But  these  are  not 
nuisances  simply  because  erected  within  the  limits  of  an  in- 
corporated city ;  and  wlien  erected  as  these  buildings  are 
proposed  to  be,  seven  hundred  feet  distant  from  the  nearest 
dwelling-house  owned  by  any  of  the  complainants,  whether 
they  will  be  a  nuisance  depends  much  upon  the  extent  to 
which  the  business  is  carried  on  and  the  manner  in  which  it 
is  conducted.  The  complainants,  C.  S.  Olden  and  W.  G. 
Cook,  own  lands  for  building  lots  within  two  hundred  and 
fifty  feet.  But  no  immediate  irreparable  injury  will  be  done 
to  these  by  the  erection  of  the  buildings  or  commencement 
of  the  business,  as  no  one  lives  there,  and  it  is  not  alleged 
that  any  one  intends  to  erect  any  buildings  upon  these  lots. 
"Whether  the  erection  of  a  slaughter-house  or  other  nuisance 
so  near  lots  held  for  sale  as  building  lots  as  to  retard  or  in- 
jure the  sale  is  an  injury  for  which  the  law  will  give  redress 
before  buildings  are  erected,  is  a  question  proper  to  be  deter- 
mined at  law,  and  the  injury  is  not  such  as  calls  upon 
this  court  to  interfere  until  the  question  is  so  determined, 
at  least  not  by  preliminary  injunction.  I  have  no  doubt  but 
that  a  slaughter-house  or  other  unquestionable  nuisance 
erected  so  near  lots  held  for  sale  as  building  lots  would  very 
much  affect  the  sale  of  them,  and  therefore  would,  in  fact,  be 
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an  injury  to  the  owner;  but  whether  it  is  an  injury  wliich 
the  law  would  redress,  must  be  settled  by  the  courts  of  law. 

The  injuries  which  it  is  contended  will  result  from  the 
business  proposed  to  be  carried  on  are,  first,  that  the  air  in 
the  vicinity  will  be  corrupted  by  the  foul  odors  from  the 
slaughter-house ;  second,  that  the  waters  of  the  Assanpiuk 
creek,  which  runs  along  the  defendants'  premises,  and  along 
or  near  the  premises  of  the  complainants  below  the  proposed 
erection,  will  be  corrupted  by  the  l)lood  and  offal  that  will 
be  permitted  to  run  iuto  it ;  and,  third,  that  keeping  cattle 
and  hogs  confined  in  pens  will  produce  a  stench  that  will  ex- 
tend to  the  complainants'  premises. 

The  defendants,  by  their  answer,  deny  that  they  intend  to 
carry  on  the  slaughtering  of  cattle  or  sheep  on  the  premises^ 
but  admit  that  they  intend  to  bring  live  hogs,  and  have  them 
slaughtered  there,  to  the  extent  of  five  hundred  per  week. 
They  deny  that  they  intend  to  keep  cattle  or  hogs  upon  the 
premises,  except  hogs  brought  there  to  be  slaughtered,  which 
they  will  keep  in  clean  pens,  and  in  a  clean  condition,  only 
for  a  few  hours  before  they  are  slaughtered.  They  state  that 
they  intend  to  erect  a  three-story  building,  of  which  the  two- 
lower  stories  (both  under  ground)  will  be  used  for  an  ice- 
house, and  keeping  and  packing  pork,  and  storing  butter  and 
fruits.  That  the  third  story  will  be  used  for  slaughtering 
hogs,  which  will  be  done  in  such  way  that  no  stench  or  smell 
whatever  will  arise  from  it,  perceptible  outside  of  the  build- 
ing. That  the  blood  will  be  sold  for  manure,  and  removed 
from  the  premises  daily ;  or,  if  that  is  impracticable,  it  will 
be  washed,  by  seven  hundred  times  its  own  bulk  of  water^ 
into  the  creek,  where  it  will  not  be  perceptible.  That  they 
will  carry  on  the  fat  melting,  or  rendering  business,  in  such 
way  that  it  will  not  cause  any  perceptible  odor,  and,  as  the 
defendants.  Steward  and  Taylor,  have  each  carried  it  on  for 
many  years  in  the  thickly  settled  part  of  the  city,  without  its 
being  perceived  by  any  one  not  in  the  building. 

I  am  satisfied  that  it  is  possible  to  conduct  the  business  of 
slaughtering  hogs  on   the  scale  intended  by  the  defendants^ 
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in  such  manner  as  not  to  be  a  nuisance  to  dwellings  within 
five  hundred  feet ;  and  the  plan  of  constructing,  keeping,  and 
cleansing  the  floors  used  for  the  purpose,  set  forth  in  the 
answer,  seems  to  me  to  be  such  as  may  effect  that  purpose ; 
at  least,  I  cannot  say  that  it  will  not.  The  proposed  manner 
of  disposing  of  the  blood,  either  by  removing  it  forthwith 
from  the  premises  in  vessels,  for  manure,  or  by  washing  it 
off  in  seven  hundred  times  its  own  bulk  of  water,  seems  cal- 
culated to  prevent  any  noisome  smell  arising  from  that. 
The  rendering  of  the  fat  or  lard,  so  far  as  respects  the  parts 
of  the  animals  which  have  been  formerly  rendered  into  lard 
by  some  of  the  defendants,  can,  no  doubt,  easily  be  conducted 
without  being  offensive.  The  boiling  of  the  residue  of  the 
intestines  and  other  offal  may  be  more  difficult,  but  I  have 
no  doubt  can  be  so  conducted  as  not  to  annoy  persons  occu- 
j)yiug  the  premises  of  the  complainants.  If  the  defendants 
go  on  with  this  business,  which  is  not  necessarily  a  nuisance, 
ill  such  manner  as  that  it  becomes  a  nuisance,  it  may  then 
be  enjoined.  The  defendants  have  no  right  to  pollute  or  cor- 
rupt the  waters  of  the  creek,  or,  if  they  are  already  partially 
polluted,  to  render  them  more  so.  All  whose  lands  border 
on  a  stream  have  the  right  to  have  its  waters  come  to  them 
pure  and  unpolluted.  Holsman  v.  Boiling  Spring  Co.,  1 
MoCarter  335. 

If  the  defendants  discharge  the  blood  from  one  hundred 
slaughtered  hogs  daily  into  this  creek,  it  cannot  be  other- 
wise than  that  it  must  corrupt  and  pollute  the  stream  for 
most  of  the  purposes  for  which  it  may  be  used  by  those 
whose  lands  border  on  it  below,  and  I  think  it  may  so  affect 
the  stream  as  to  make  its  waters  offensive  to  houses  in  the 
neighborhood.  The  rule  laid  down  by  those  who  have  scien- 
tifically examined  into  the  subject,  that  the  blood  of  a  healthy 
man  is  about  one  tenth  of  his  weight,  if  applicable  to  swine, 
and  it  probably  approximates  the  truth  as  regards  them, 
would  make  a  much  larger  quantity  pass  into  the  stream 
than  is  stated  by  the  defendants.  I  think  that  an  injunction 
should  issue,  prohibiting  them  from  permitting  the  blood  of 
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hogs,  or  other  animals  slaughtered  on  their  premises,  from 
flowing  into  the  Assanpink.  The  blood  contained  in  the 
water  used  to  wash  the  pork  before  j)acking  it,  and  to  cleanse 
the  floor  of  the  slaughter-house,  is  comparatively  so  small 
that  I  cannot  determine,  and  I  do  not  believe,  that  it  will 
alFect  the  waters  of  the  creek.  Keeping  live  hogs  in  pens, 
in  a  city,  is  generally  a  nuisance.  At  the  distance  which 
this  place  is  from  any  dwelling,  I  do  not  think  that  a  few 
hogs,  or  even  thirty  or  forty,  cleanly  kept  in  well  constructed 
pens,  would  be  a  nuisance.  But  I  very  much  doubt  whether 
five  hundred,  or  one  hundred  hogs,  could  be  kept  for  any 
length  of  time  on  these  premises,  in  any  manner,  without 
being  offensive  at  the  premises  of  some  of  these  complain- 
ants. The  defendants  state  their  intention  to  be  to  keep  a 
limited  number  for  a  few  hours  previous  to  their  being 
slaughtered.  A  few  hours  is  an  indefinite  term,  but  it  may, 
and  would  naturally  be  taken  to  mean  three  or  four,  and  I 
have  no  evidence  to  show  that  such  keeping  would  annoy  the 
complainants,  or  any  of  them. 

From  these  views,  I  must  direct  that  for  the  present  no 
injunction  shall  issue  against  the  defendants,  except  to  re- 
strain them  from  permitting  the  blood  of  the  hogs  slaugh- 
tered on  their  premises  to  flow  into  the  Assanpink,  or  to  pol- 
lute the  waters  of  that  creek,  and  that  the  complainants  are 
entitled  to  an  injunction  for  that  purpose. 
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Maetin's  Executors  vs.  Martin  and  others.* 

1.  A  mortgage  made  befoi-e  tlie  act  of  Congress  making  notes  a  legal 
tender,  must  be  paid  in  gold  or  silver  coin. 

2.  The  power  of  regulating  contracts  is  left   with   the   states,   and  in- 
cludes declaring  what  shall  be  a  legal  tender. 

3.  Congress  cannot,  to  give  effect  to  one  provision  of  the  constitution, 
pass  a  law  prohibited  by  other  provisions,  or  inconsistent  with  its  spirit. 


The  bill  in  this  cause  was  filed  on  the  13th  day  of  No- 
vember, 1869,  by  the  executors  of  David  Martin,  deceased, 
to  foreclose  a  mortgage  given  in  May,  1852,  by  William 
Martin,  jun.,  to  David  Martin's  testator,  to  secure  the  sum 
of  $428.  No  answer  was  filed.  On  the  15tii  day  of  February, 
1870,  a  decree  p7'o  confesso  was  taken  against  all  the  defend- 
ants, and  the  matters  referred  to  a  master.  'J'he  master  re- 
ported the  amount  due.  The  frame  of  the  decree,  as  to 
payment,  Avas  as  follows :  "  It  is  ordered,  &c.,  that  the  said 
mortgaged  premises  be  sold  to  raise  and  satisfy  the  several 
sums  of  money  due  to  the  said  complainants,  &c.,  that  is  to 
say,  the  sum  of  $836.74  in  gold  and  silver  coin,  being  such 
money  as  was  legal  tender  at  the  time  of  the  execution  of  the 
complainant's  bond  and  mortgage,"  &c. 

*CiTED  in  Stockton  v.  Dundee  Manfg  Co.,  7  C.  E.  Gr.  57. 
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Messrs.  Yanatta  &  Demott,  for  complaiuants. 

The  Chancellor. 

This  suit  is  for  the  forecrlusure  of  a  mortgage  made  in 
May,  1852,  for  ^428,  payable  in  July  of  that  year.  Both 
parties  were,  and  are,  residents  -of  this  state.  The  com- 
plainants insist  that  the  mortgage  being  prior  to  the  act  of 
February,  1862,  which  declares  certain  notes  to  be  a  legal 
tender,  must  be  paid  in  gold  or  silver  coin,  and  that  he  is 
entitled  to  a  decree  that  it  be  so  paid. 

The  recent  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Hepburn  v.  Griswold*  settles  the  ques- 
tion on  which  this  application  depends.  And  under  ordi- 
nary circumstances,  after  a  question  so  clearly  within  its 
jurisdiction  had  been  settled  by  that  court,  I  would  not  feel 
at  liberty  to  discuss  the  principles  on  which  its  decision  was 
founded,  or  even  to  state  the  reasons  why  I  concur  in  it. 
My  only  duty  would  be  to  submit  to  it  as  authority. 

But  the  country  is  already  notified  that  an  effort  will  l)e 
made  to  have  this  question  re-considered  by  that  court  when 
its  constituents  shall  have  been  changed,  as  they  soon  must 
be.  The  decision  was  the  opinion  of  only  five  of  the  eight 
judges  who  heard  the  argument  and  re-argument  of  the 
case;  and  one  of  those  five  retired  after  the  decision  was 
agreed  upon  and  before  it  was  announced.  The  two  judges 
to  be  added  to  the  bench  may  agree  in  opinion  with  the  mi- 
nority ;  and  the  majority  so  constituted  may  feel  bound  to 
declare  the  law  according  to  their  individual  opinions,  and 
not  as  established  by  the  court.  Under  these  circumstances, 
which  I  cannot  ignore,  the  question  may  not  be  definitively 
settled,  and  I  feel  called  upon  to  express  my  own  views  as  I 
would  have  done  had  there  been  no  decision  by  the  Federal 
court. 

*8  Wall.  603.  The  Supreme  Court  (in  full  Bench)  subsequently  held 
the  Legal  Tender  Acts  to  be  constitutional,  when  applied  to  contracts 
made  before  their  passage ;  on  this  point  overruling  the  decision  in  Hep- 
burn V.  Griswold.     See  Legal  Tender  Cases,  12  Wall.  457. 
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The  question  is  one  of  great  practical  importance.  The 
power  to  make  notes  issued  by  the  United  States  a  legal 
tender  for  debts  would,  no  doubt,  at  times  when  public 
credit  is  doubtful,  and  the  need  of  the  government  pressing, 
give  aid  in  raising  money,  and  procuring  what  money  will 
purchase ;  it  might  thus  insure  success  in  a  foreign  war  or 
domestic  insurrection.  It  is  contended,  and  perhaps  truly, 
that  the  exercise  of  this  power  was  requisite,  as  it  certainly 
was  useful,  in  suppressing  the  late  rebellion. 

On  the  other  hand,  it  is  a  power  liable  to  great  abuse.  It 
can  seldom  if  ever  be  exercised,  especially  as  to  past  debts, 
without  great  injustice,  and  violating  the  first  principles  of 
the  social  compact.  For  the  incidental  advantage  to  the 
government,  it  in  effect  takes  the  property  of  the  creditor 
and  bestows  it  on  the  debtor. 

But  these  considerations  cannot  aid  in  determining  the 
question,  which  is,  was  such  power  conferred  on  Congress  by 
the  constitution?  The  magnitude  of  the  consequences  only 
renders  it  more  important  that  the  question  should  be  care- 
fully considered.  This  consideration  requires  also  a  large 
and  extended  view  of  the  objects  of  the  constitution,  as  de- 
signed by  those  who  framed  and  adopted  it.  We  must  look 
beyond  the  mere  letter  of  the  instrument,  to  what  Avas  in- 
tended to  be  effected. 

A  constitutional  government,  as  distinguished  from  an 
absolute  government  or  a  despotism,  is  one  limited  in  its 
powers.  The  powers  conferred  are  sovereign,  but  not  uni- 
versal. It  is  not  necessary  to  attain  a  good  and  efficient 
government,  that  the  people  to  be  governed  should  surren- 
der all  their  natural  rights  to  its  dominion.  That  people  is 
most  free  who  surrender  the  fewest,  and  none  but  those 
necessary  to  attain  the  end.  This  maxim  applies  as  well 
when  the  gov^ernment  is  purely  democratic,  as  when  vested 
in  a  single  and  hereditary  monarch.  The  despotism  of  a 
majority,  when  unjust,  is  as  insufferable  as  that  of  a  king. 
Constitutions  are  the  only  social  Compacts  which  have  ever 
had  actual  existence,  and   construing  them    usually  consists 


424  CASES  IN  CHANCERY. 

Martin's  Executors  v.  Martin. 

in  determining  whether  the  power  exercised  in  the  case  pre- 
sented was  conferred  on  the  government. 

The  Federal  Constitution  calls  for  another  consideration. 
The  sovereign  power  had  before  been  vested  in  the  state  gov- 
ernments, with  certain  limitations.  In  all,  there  were  many 
things  over  which  neither  tiie  legislature  nor  any  other  de- 
partment of  government  had  power.  The  rights,  over 
which  no  control  was  given,  were  reserved  to  the  people, 
but  were  reserved  to  them  individually.  There  was  no 
power  in  the  people  as  a  body,  as  a  grand  democracy,  by  a 
vote  of  the  whole,  to  invade  these  rights.  When  these  were 
reserved  they  could  not  prohibit  the  free  exercise  of  any 
religion,  or  affect  the  enjoyment  of  life,  liberty,  or  property, 
by  any  bill  of  attainder,  ex  post  facto  law,  or  any  direct 
vote,  but  only  by  due  process  of  law.  It  is,  thex'efore,  no 
reason  for  holding  that  a  power  is  conferred  upon  the  na- 
tional government,  that  such  power  would  otherwise  be  de- 
stroyed, because  there  is  pi'ovided  no  mode  in  which  the 
people  can  exercise  it.  Many  powers,  like  the  power  to  take 
life,  liberty,  or  property  at  will,  a  power  only  of  absolute 
despotisms,  were  not  intended  to  be  exercised  by  any  one, 
but  to  be  wholly  annihilated. 

In  forming  the  Federal  Constitution,  a  limited  number  of 
sovereign  powers  were  conferred  upon  the  national  govern- 
ment; some  to  be  exercised  by  it  exclusively,  others  concur- 
rently with  the  states,  so  far  as  this  concurrent  exercise  was 
practicable.  And  in  no  case  will  the  mere  fact  that  a  cer- 
tain posver  is  prohibited  to  the  state  by  its  own  or  the  Fede- 
ral Constitution,  waiTant  or  support  the  conclusion  that  it  is 
vested  in  Congress.  That  conclusion  depends  upon  the  ex- 
press or  im})lied  grant. 

These  principles  are  admitted  by  every  one ;  they  are  not 
repeated  here  to  establish  or  strengthen  them,  but  because 
they  appear  to  be  those  which  should  guide  me  in  arriving  at 
a  correct  conclusion  in  this  matter. 

The  constitution  prepared  and  proposed  by  the  conven- 
tion, was  adopted  by  the  people  of  each  state.     That  adop- 
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don  gave  it  validity.  The  intention  of  the  people  is  the 
rule  for  its  construction.  That  intention  must  be  gathered 
from  the  instrument  published  to,  and  read  by  them  at  its 
adoption.  Where  it  admits  of  doubt,  aid  may  be  had  from 
tlie  history  of  its  origin,  and  from  other  cotemporaneous 
facts,  known  as  well  to  those  who  adopted  it  as  to  us. 

The  peoj)le  and  governments  of  the  states  were  anxious  to 
retain  as  much  of  the  sovereign  power  in  the  state  govern- 
ments as  could  be  done  consistently  with  an  effective  national 
government.  The  great  object  of  discussion  was  how  much 
should  be  surrendered;  and  the  constitution  declared  what 
was  surrendered.  It  was  the  understanding  of  all,  as  well 
as  the  plain  effect  of  the  instrument,  before  the  adoption  of 
the  tenth  amendment,  that  all  powers  not  delegated  were  re 
served.  Without  this  understanding,  that  instrument  would 
not  have  received  the  assent  of  a  majority  of  the  states. 

All  powers  necessary  to  constitute  the  government  a  na- 
tion, and  to  conduct  its  intercourse  witii  other  nations,  weie 
intended  to  be  conferred.  The  power  to  regulate  commerce 
among  the  states,  and  the  surrender  of  fugitives,  and  other 
matters  regulated  by  treaty  between  independent  states,  was 
also  conferred,  of  necessity,  as  the  states  were  deprived  of 
all  treaty-making  power  among  themselves.  But  the  gov- 
ernment and  management  of  the  internal  concerns  of  each 
state,  the  election  of  state  officers,  the  organization  of  their 
courts  and  local  governments,  and  the  making  all  laws  with 
regard  to  the  rights  of  persons  and  property,  were  intended 
to  be  left  to  the  states.  This  includes  all  laws  regulating 
the  transfer  of,  and  succession  to  property,  relating  to  con- 
tracts, their  construction,  enforcement,  and  discharge,  and 
to  remedies  for  the  protection  of  these  rights. 

This  was  at  the  time,  and  has  always  been,  the  universal 
understanding  of  the  object  and  effect  of  the  constitution. 
Chief  Justice  Marshall,  in  advocating  its  adoption  in  the 
Virginia  convention,  to  obviate  objections  to  the  provision 
giving  jurisdiction  to  the  Federal  courts  in  controversies  be- 
tween citizens  of  different  states,  declared    that  the  law  by 
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which  such  controversies  must  be  decided,  could  only  be  the 
local  law  of  the  state  where  the  contract  was  made,  and  that 
such  was  the  established  principle  of  jurisprudence.  He 
further  added  in  the  same  address,  (3  ElliotCs  Deb.  553,) 
"Has  the  government  of  the  United  States  power  to  make 
laws  on  every  subject?  Does  he  understand  it  so?  Can 
they  make  laws  affecting  tlie  mode  of  transferring  property, 
or  contracts,  or  claims  between  citizens  of  the  same  state? 
If  they  were  to  make  a  law  not  warranted  by  any  of  the 
powers  enumerated,  it  would  be  considered  by  the  judges  as 
an  infringement  of  the  constitution  which  they  are  to  guard. 
They  would  not  consider  such  a  law  as  coming  under  their 
jurisdiction.     They  would  declare  it  void." 

As  part  of  the  legislative  power  over  contracts,  and  their 
enforcement  and  fulfillment,  thus  left  ivith,  not  reserved  to  the 
states,  was  the  power  of  declaring  what  should  be  a  legal 
payment,  or  tender  of  payment,  of  any  debt. 

The  states  had  power,  by  regulations  properly  within  the 
province  of  the  law-making  power,  to  place  obstacles  in  the 
way  of  compelling  performance  of  contracts,  and  in  many 
ways  to  impair  their  obligation.  This,  so  far  as  the  citizens 
of  any  state  alone  were  concerned,  might  not  be  an  evil  for 
which  the  constitution  was  called  on  to  provide.  But,  as 
each  state  gave  up  its  nationality,  and  surrendered  the  right 
by  which  our  nation  may,  by  international  law,  call  upon 
another  not  to  shield,  by  its  laws,  its  own  subjects  from  their 
obligations  to  the  citizens  of  the  other,  it  was  proper  that 
the  constitution  should  provide  for  tiiis  difficulty  which  it 
created.  It  was  determined  to  do  it  by  a  clause  which  ap- 
plied to  debts  and  contracts  between  all,  whether  citizens  of 
the  same  state  or  not.  A  provision  so  eminently  just  could 
not  be  made  too  extensive.  Such  laws  were  well  classed 
with  bills  of  attainder  and  ex  post  facto  laws ;  and  the  pro- 
hibition was  introduced  into  the  constitution  on  the  same 
ground  as  the  guaranty  of  a  republican  form  of  government 
to  each  state.     They  were    prohibited    as    inconsistent  with 
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that  liberty  and  security  which  both  state  and  national  gov- 
ernments were  designed  to  provide  for. 

The  proposition  is  clear,  and  I  think  has  never  been  dis- 
puted, that  the  exclusive  right  of  regulating  contracts  be- 
longs tv  the  states.  This,  without  the  provision  to  the  con- 
trary, would  have  left  with  them  the  unlimited  power  of 
declaring  what  should  be  a  legal  tender,  as  well  as  the  power 
of  impairing  their  obligations  by  stay  laws,  appraisement 
laws,  or  any  of  the  devices  contrived  for  that  object.  Luther 
Martin,  in  his  letter  to  his  constituents,  upon  his  retiring 
from  the  convention,  assumes  that  this  would  have  been  the 
case,  and  contends  that  this  power  ought  not  to  have  been 
surrendered  by  the  states  ;  that  it  was  useful,  and  might  be 
needed.  Taking  this  power  of  making  anything  but  coin  a 
legal  tender  from  the  states  did  not  confer  it  on  the  United 
States.  It  was  simply  reserved  by  the  people  from  either 
sovereign  ;  from  the  state  by  positive  prohibition,  from  the 
United  States  by  not  being  granted.  And  the  fact  that  it 
was  deemed  necessary  to  insert  a  provision  against  a  state 
making  anything  but  gold  and  silver  a  legal  tender,  shows 
that  this  power  was  considered  as  reserved  to  the  states  ; 
and  if  so,  as  in  its  nature  it  is  an  exclusive  power,  it  would 
not  be  vested  in  Congress.  The  evils  ensuing  from  the  con- 
tinental paper  currency,  at  the  close  of  the  war  of  the  Revo- 
lution, had  created  a  general  desire  to  be  protected  from  any 
paper  currency,  whether  national  or  state,  being  made  a  legal 
tender.  That  desire  was  thought  to  be  accomplished  by  pro- 
hibiting it  to  the  states,  and  not  granting  the  power  to  Con- 
gress. 

It  was  once  contended  that  this  power  was  conferred  in 
the  grant  of  power  to  regulate  commerce.  This  view,  I  be- 
lieve, is  now  abandoned.  The  power  is  "  to  regulate  com- 
merce with  foreign  nations  and  among  the  states."  This 
would  clearly  not  reach  a  debt  due  to  a  citizen  of  the  same 
state,  as  was  the  case  in  Hepburn  v.  Griswold,  and  is,  in  this 
suit. 

The  power  to  coin  money  and  regulate  the  value  thereof. 
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and  of  foreign  coin,  so  clearly  refers  to  coined  money  alone, 
and  to  its  denominational  value,  that  it  is  not  seriously  urged 
as  the  foundation  of  the  power.  It  was  never  claimed  that 
this  gave  to  Congress  the  power  to  regulate  the  actual  rela- 
tive value  even  of  money,  by  declaring  the  value  of  a  dollar 
in  wheat  at  Chicago,  in  cotton  at  Mobile,  or  in  labor  at  New 
York.  The  power  of  Congress  to  make  notes  a  legal  tender 
is  now  placed,  by  almost  all  who  contend  for  it,  on  the  last 
clause  of  the  eighth  section  of  the  first  article.  This  gives 
power  "  to  make  all  laws  necessary  and  proper  for  carrying 
into  ejffect  all  powers  vested  by  this  constitution  in  the  gov- 
ernment of  the  United  States." 

In  the  great  and  leading  case  of  McCkdloch  v.  Maryland, 
4  Wheat  316,  this  clause  of  the  constitution  was  carefully 
considered,  and  two  rules  for  its  construction  adopted.  One 
was,  that  tiie  word  "  necessary "  was  not  to  be  taken  in  its 
strict  literal  meaning,  but  extended  to,  and  included  such 
laws  as  were  "  appropriate "  and  "  adapted "  to  carry  into 
effect  the  other  provisions,  although  not  absolutely  necessary 
for  that  end.  The  other  rule  was,  that  in  making  such  laws, 
Congress  was  the  sole  judge  of  what  was  necessary,  or  ap- 
propriate and  ))roper  for  that  object.  These  two  rules,  if 
they  had  been  made  part  of  the  constitution,  or  had  been 
adopted  to  be  applied  without  qualification,  would  confer  on 
Congress  the  power  to  declare  what  should  be  a  legal  tender, 
and  to  exercise  any  other  sovereign  power,  not  only  those 
not  granted,  but  those  prohibited  by  the  letter  and  spirit  of 
the  constitution.  Any  power  not  granted  or  prohibited 
might  be  held  not  to  exist,  when  exercised  directly  to  give 
effect  to  its  own  purpose,  or  for  objects  not  within  the  scope 
of  the  constitution,  but  when  exercised  for  an  end  within 
such  scope,  to  be  valid  and  constitutional.  Thus,  the  power 
to  pass  bills  of  attainder  and  ex  post  facto  laws,  to  lay  direct 
taxes  in  any  ratio,  to  grant  titles  of  nobility,  to  regulate  the 
transfer  of  or  succession  to  property,  and  the  law  of  con- 
tracts, could  not  be  exercised  by  Congress  simply  to  establish 
wise  and  beneficial  codes  of  law  on  these  matters.     But  if 
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Congress,  for  prosecuting  a  war,  or  putting  down  domestic 
insurrection,  (matters  clearly  within  its  province,)  should 
judge  it  necessary  or  appropriate  to  attaint  and  execute, 
without  trial,  all  who  aided  or  favored  the  enemy  or  the  in- 
surgents, or  to  confiscate  and  seize  their  property  by  ex  post 
facto  laws,  these  rules  would  confer  that  power.  Had  it 
been  judged  necessary  or  conducive  to  success  in  the  late 
war.  Congress  could  have  conferred  on  our  successful  gen- 
erals and  admirals  hereditary  titles  of  nobility,  which  would 
have  made  them  equal  to  the  Wellingtons  and  Nelsons  of 
Great  Britain,  distinctions  well  deserved.  So  in  case  of  any 
great  need  of  money  for  the  legitimate  objects  of  govern- 
ment, as  the  payment  of  the  national  debt,  a  need  that  may 
soon  occur,  Congress  could  declare  that  every  debtor  who 
would  advance  to  the  United  States  half  the  amount  of  his 
debt,  and  pay  or  tender  to  his  creditor  the  scrip  for  that 
amount,  should  be  discharged  from  the  whole  debt.  This 
would  aid  the  government  much  in  raising  money,  and  a  law 
j)assed  for  that  object,  and  not  for  the  purpose  of  relieving 
tlie  debtor  from  his  contract,  which  would  be  an  incident  to 
the  law,  would,  on  the  principle  stated,  be  constitutional. 
There  is  no  power,  however  arbitrary  or  despotic,  or  however 
clearly  reserved  or  forbidden  by  the  Federal  Constitution, 
that  Congress  might  not  assume,  under  this  construction. 

This  would  give  to  it  absolute  power  without  any  restric- 
tion. It  could  pass  any  law  by  simply  declaring  that  it  was 
done  for  an  object  legitimate  of  itself.  It  could  do  anything, 
short  of  declaring  a  dictator,  or  establishing  a  hereditary 
dynasty ;  and  even  these  might  be  done  by  determining  that 
they  were  necessary,  or  useful  and  appropriate,  for  prose- 
cuting a  doubtful  war,  or  putting  down  a  powerful  insurrec- 
tion. 

Such  extended  powers  ovei'  the  internal  affairs  of  the 
states,  even  if  not  carried  out  into  such  flagrant  abuses, 
would  destroy  the  equilibrium  of  our  wdl  balanced  system. 
It  would  totter  and  fall  by  its  own  weight. 

There  must  be  some  limit  to  the  power  of  Congress  to 

Vol.  v.  2d 
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extend  its  own  authority  by  exercising  powers  prohibited  or 
not  granted,  to  carry  into  effect  such  as  are  granted.  The 
rules  laid  down  in  McCuUoch  v.  3Iaryland  have  been  so 
long  regarded  as  the  autlioritative  exposition  of  the  consti- 
tution in  this  regard,  that  they  must  be  received  as  law  even 
by  such  as  would  have  hesitated  in  adopting  them  were  it  a 
new  question. 

But  there  are  contained  in  the  opinion  delivered  in  that 
case,  qualifications  and  restrictions  that  are  part  and  parcel 
of  the  decision,  which  take  away  from  the  rules  laid  down, 
much  if  not  all  of  this  pernicious  effect.  After  showing  that 
the  word  "  necessary "  was  not  to  be  taken  in  its  strict 
sense,  so  that  no  means  could  be  adopted  if  others  could 
effect  the  end,  and  declaring  that  it  here  means  "needful," 
"requisite,"  "essential,"  "conducive  to,"  the  Chief  Justice 
declares :  "  Let  the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  constitution,  and  all  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end,  which  are  not 
prohibited,  but  consist  with  the  letter  and  spirit  of  the  consti- 
tution, are  constitutional." 

Bills  of  attainder  and  ex  post  facto  laws,  being  prohibited, 
are  not  within  this  decision.  Laws  regulating  contracts,  if 
not  inconsistent  with  the  letter,  are  plainly  so  witii  the  spirit 
of  the  constitution  and  the  universal  understanding  at  its 
adoption,  and  ever  since.  And  they  are  prohibited  by  the 
ninth  and  tenth  amendments  as  certainly  and  clearly  as  if  a 
direct  prohibition  to  pass  any  law  regulating  contracts  had 
been  incorporated  into  the  constitution. 

This  rule  is  definite,  it  is  safe.  Let  Congi-ess  abstain  from 
making  any  laws  for  the  purpose  indicated,  which  are  ex- 
pressly prohibited,  or  intended  to  be  reserved  to  the  states 
exclusively,  and,  therefn'e,  prohibited  by  the  spirit  of  the 
constitution,  and  its  legislation  will  not  interfere  with  the 
rights  of  the  people  or  the  states,  or  endanger  the  perpetuity 
of  our  institutions. 

This  limitation  does  not  render  the  clause  in  question 
nugatory.     Besides  the  powers  expressly  prohibited  and  those 
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olearly  reserved  to  the  states,  there  is  a  large  class, incidental 
to  the  exercise  of  any  legislative  authority, not  prohibited  or 
reserved  by  the  letter  or  spirit  of  the  constitution,  powers  to 
be  exercised  by  each  government  in  executing  its  appropriate 
functions.      Such    are,    creating   offices,    appointing   officers, 
limiting  tlieir  powers  and  defining  their  duties,  and  provid- 
ing for  their  removal.     Among  these  was  the  creation  of  a 
corporation,  or  giving  to  certain  persons  an  artificial  exist- 
ence by  a  corporate  name  instead  of  their  individual  names, 
for  the  purpose  of  discharging  the  duties  of  such  offices.    The 
power  of  creating    corporations    for  state    purposes  was  re- 
tained by  the  states,  but  like  the  power  of  appointing  state 
■officers,  and  laying  state  taxes,  was  not  inconsistent  with  the 
like  powers  in  the  general  government  for  its  own  purposes. 
The  power  to  issue  notes  to  be  circulated  as  money,  given  to 
a  corporation,  was  an  appropriate  means  of  collecting  and 
transmitting  the    revenue,   that    interfered    with    no    power 
reserved  or  intended  to   be  reserved  to  the  states.      Each 
state   had   power  to  create  corporations  authorized   to  issue 
like  notes,  or  to  permit  individuals  to  issue  them.     These 
are  not  the  exercise  of  a  substantive  power,  but  the  using 
incidental  means  to  give  effiict  to  such  power.     In  his  opinion 
the  Chief  Justice  says  :    "  The  power  of  creating  a  corpora- 
tion is  not  like  the  power  of  making  war,  or  laying  taxes,  or 
of  regulating  commerce,  a  great  substantive  and  independent 
power,  which  cannot  be  applied  as  incidental  to  other  powers, 
or  used  as  a  means  of  executing  them.     It  is  never  the  end 
for  which  other  powers  are  exercised,  but  a  means  by  which 
other  objects  are  accomplished."      This  he  could   not  have 
said  of   the  power  of    regulating  contracts,  or  of   declaring 
what  should  be  a  legal  tender  in  payment  of  their  obligations. 
No  one  can  read  his  opinion,  or  carefully  follow  his  reason- 
ing   without   being   convinced    that   he    never    would    have 
applied  its  doctrines  to  the   regulation  of   contracts,  or   to 
making  the  notes  of  a  bank  a  legal   tender  in   payment  of 
debts. 

The  limitations  in  this  opinion  are  not  confined  to  means 
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expressly  prohibited,  but  extend  to  such  as  are  not  consistent 
with  the  spirit  of  the  constitution. 

Before  and  at  its  adoption,  it  was  understood  that  the  con- 
stitution did  not  authorize  Congress  to  exercise  powers  not 
granted,  because  they  were  not  prohibited,  or  declared  to  be 
exclusively  vested  in  the  states. 

Alexander  Hamilton,  in  the  thirty-third  number  of  the 
"  Federalist,"  declares  :  "  Though  a  law  laying  a  tax  for  the 
use  of  the  United  States  would  be  supreme  in  its  nature,  and 
could  not  be  legally  opposed  or  controverted,  yet  a  law 
abrogating,  or  preventing  the  collection  of  a  tax  laid  by  the 
authority  of  a  state  (unless  upon  imports  or  exports)  would 
not  be  the  supreme  law  of  the  land,  but  an  usurpation  of 
power  not  granted  by  the  constitution."  The  power  to  regu- 
late and  control  state  taxation  was  not  granted  to  the  United 
States,  or  secured  to  the  state  by  any  positive  provision.  But, 
like  the  power  to  regulate  contracts,  it  was  understood  to  be 
beyond  the  control  of  the  United  States  by  those  who  framed 
the  constitution,  and  by  those  who  adopted  it  on  the  faith  o^ 
these  expositions.  The  power  of  annulling  state  taxation,  if 
it  exists  because  not  expressly  prohibited,  may  now  be  use- 
fully exercised  by  Congress  to  aid  in  levying  and  collecting 
large  taxes  for  payment  of  the  public  debt,  which  it  would 
much  facilitate. 

A  law  compelling  every  creditor  to  pay  to  government 
one  half  of  what  was  owing  to  him,  would  be  deemed  op- 
pressive and  unjust.  The  legal  tender  act  is  more  so ;  it 
compels  the  creditor  to  accept  part  of  the  value  of  his  debt 
as  full  payment,  without  the  advantage  of  having  the  other 
part  received  by  his  government ;  and  it  enables  the  debtor 
to  discharge  his  debt  by  payment  of  part  of  its  value,  with- 
out contributing  at  all  to  the  support  of  government.  But 
the  constitutionality  of  a  law  does  not  depend  upon  its  being 
just.  But  its  injustice,  and  the  inducements  and  influence 
that  may  cause  the  re-enactment  of  its  baneful  provisions  for 
selfish  purposes,  should  make  courts  pause  in  conferring  the 
power  by  judicial   construction,  even  though  it  may  have 
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been,  or  may  be  in  the  future,  of  great  use.  The  security  and 
<;ontinuance  of  a  free  and  just  government  is  more  important 
than  its  extension  or  its  power. 

The  legal  tender  provision  not  only  regulates  contracts,  a 
power  reserved  to  the  states  by  the  letter  and  spirit  of  the 
<;onstitution,   but   it   clearly    impairs   their   obligation,  from 
doing  which  the  states  are  prohibited.     The  word  dollars  m 
a  contract  means  what  it  designated  when  the  contract  was 
made ;  it  can  mean  nothing  else.    It  means  the  coin  so  called. 
This  was  not  only  the  meaning  of  the  parties,  but  it  was  the 
legal  construction  of  the  contract.     And  the  act  directing  a 
paper  dollar  to  be  received,  did  as  much  impair  ite  obligation 
as  if  it  had  declared  that  hereafter  a  silver  dime  should  be 
denominated  a  dollar,  and  be  received,  and  be  a  legal  tender, 
in  payment  for  that  amount.     The  dime  would  be  a  lawful 
dollar  from  the   passage  of  the  act  and  at  the  time  of  the 
tender,  but  could  not  discharge  the  contract  as  long  as  the 
regulation  of  contracts  is  with  the  states,  and  the  provision 
aglinst  passing  any  laws  impairing  their  obligation  remains 
in  the  constitution.     That  alone  prevents  a  state  from  making 
a  dime,  which  is  a  silver  coin,  a  legal  lender  for  a  dollar  due 
on  a  prior  contract.     The  state  legislatures  can  declare  thirty 
pounds  to  be  a  bushel  of  wheat,  or  twenty  thousand  superfi- 
cial feet  to  be  an  acre  of  land;  these  enactments  would  be 
valid  ;  but  it  is  beyond  their  power,  by  any  positive  provision 
for  the  purpose,  to  make  a  purchaser  receive  them  in  fulfill- 
ment of  a  contract  in  which,  when  made,  these  terms  required 
more  than   double  that  quantity.     The  power  of  impairing 
contracts  by  making  anything  a  legal  tender  is  not  vested  in 
Congress  by  its  being  taken  from  the  states,  any  more  than 
the  power  to  impair  them  by  changing  the  contents  of  a  bushel 

or  an  acre. 

In  these  cases  the  property,  or  rights  of  property,  of  an 
individual  would  be  taken  directly  by  legislative  act,  without 
process  of  law.  This  is  prohibited  to  most  of  the  state 
legislatures  by  the  state  constitutions,  as  it  is  to  Congress  by 
that  of  the  United  States.     The  spirit  of  the  fifth  amend- 
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ment,  beyond  dispute,  shows  tliat  it  was  intended  to  prohibit^ 
and  I  think  its  letter  does  prohibit,  Congress  from  any  direct 
interference  with  property  or  rights  of  property. 

This  reasoning  includes  the  legal  tender  act,  and  brings  it 
within  the  limitations  in  the  decision  in  McCulloch  v.  Mary- 
land, which  excepts  means  prohibited  by  the  letter  or  spirit 
of  the  constitution.  It  shows,  too,  that  it  is  not  authorized  by 
the  clause  of  the  first  article,  which  mentions  laws  necessary 
and  propet:  It  would  not  be  proper  to  pass  a  law  forbidden 
by  one  provision  of  the  constitution  or  by  its  spirit,  for  the 
purpose  of  giving  effect  to  other  provisions.  The  word  proper 
will  have  no  efficacy  here  unless  it  is  held  to  mean  "  consistent 
with  propriety,"  one  of  its  significations,  perhaps  its  original 
one.  The  other  signification  of  " appropriate,"  or  "suited  to," 
is  included  and  swallowed  up  in  the  word  necessary.  There 
is  no  propriety  or  consistency  in  violating  one  provision  of  a 
constitution  to  enforce  another. 

The  conclusions  to  which  I  have  arrived  are:  That  the  regu- 
lation of  contracts  was  intended  to  be  reserved  and  was  reserved 
by  the  constitution, exclusively  to  the  states.  That  this  regu- 
lation includes  determining  what  shall  be  a  legal  tender  in 
payment  of  debts,  confined  to  gold  and  silver  coin.  That  the 
power  given  to  pass  laws  necessary  and  proper  to  carry  its 
provisions  into  effect,  did  not  confer  power  to  pass  any  law 
which  other  provisions  of  the  constitution  had  prohibited  or 
had  reserved  to  the  states,  either  by  express  words  or  by  its 
spirit  and  intention.  And,  therefore,  the  law  in  question  is 
void,  so  far  as  it  makes  the  notes  of  the  United  States  a  legal 
tender  for  debts  contracted  before  its  passage. 

The  same  principles  would  apply  to  debts  contracted  since. 
But  as  to  these,  the  question  arises  whether  they  were  not 
contracted  in  reference  to  this  law,  and  whether  the  true 
meaning  and  eifect  of  such  contracts  is  not  that  the  debts 
should  be  paid  in  what  was  then  known  as  lawful  money  of 
the  United  States. 
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HiGBEE  &  RiGGS  VS.  ThE  CaMDEN  AND  AmBOY  RaILROAD 

AND  Transportation  Company.* 

1.  An  injunction  will  not  be  granted  when  the  right  of  the  complainant 
on  which  the  relief  is  founded,  or  at  least  the  principle  of  law  on  which 
it  depends,  has  not  been  settled  by  the  courts  of  law  of  this  state. 

2.  An  injuction  will  not  be  granted  when  the  complainant  has  a  full 
and  complete  remedy  at  law. 

3.  I^or  where  the  injury  complained  of  is  slight  compared  to  the  incon- 
venience to  the  defendant  and  the  public,  that  would  result  from  the  in- 
junction. 

4.  Where  for  a  period  of  twenty  years  a  railroad  company  had  been  per- 
mitted to  occupy  the  street  of  a  city  in  front  of  the  complainants'  premises, 
for  a  railroad  track,  under  a  claim  of  right,  without  remonstrance  or  com- 
plaint by  the  complainants,  or  those  under  whom  they  claim,  and  the 
railroad  company,  by  such  acquiescence,  was  induced  to  enter  into  a  lease 
with  the  city,  binding  itself  to  build  a  depot  and  platform,  of  a  width 
that  could  add  but  little  to  the  inconvenience  to  which  the  complainants 
were  subjected  by  the  occupation  of  the  street  by  the  track,  and  from 
which  the  company  cannot  be  released,  equity  will  not  interfere  to  prevent 
the  erection. 

The  cause  was  argued  upon  final  hearing  on  the  pleadings 
and  proofs. 

Mr.  James  Wilson,  for  complainants. . 

Mr.  J.  P.  Stockton,  for  defendants. 

The  Chancellor. 

The  complainants  are  owners  of  a  lot  in  the  city  of  Bur- 
lington, having  one  front  on  Broad  street.  The  railroad  of 
the  defendants  was  laid  along  and  upon  Broad  street,  near 
the  centre  of  it,  in  front  of  this  lot ;  it  has  been  continued 
there  for  more  than  twenty  years.  The  common  council  of 
the  city  of  Burlington  recently  authorized  the  defendants  to 
erect  a  platform  and  depot  in  this  street  in  front  of  the  com- 
plainants' lot.     The  defendants  were  preparing  to  erect  this 

*  Cited  in  Scanlan  v.  Howe,  9  C.  E.  Or.  277  ;  Piek&rt  v.  Btdgefidd  Park 
R.  a.,  10  a  E.  Gr.  322. 


436  CASES  IN  CPIANCERY. 

Higbee  &  Riggs  v.  Camden  and  Amboy  R.  and  T.  Co. 

platform  and  depot  in  snch  manner  that  it  would  occupy 
part  of  the  street  in  front  of  this  lot,  between  it  and  the 
middle  of  the  street,  so  as  to  leave  only  twenty-four  feet  of 
the  roadway  between  the  curb-stone  in  front  of  the  lot  free 
for  the  passage  of  carriages.  The  roadway  there  between  the 
curb-stones  is  seventy-two  feet  wide,  and  the  whole  width  of 
the  street  one  hundred  feet. 

A  preliminary  injunction  was  granted,  on  the  ground 
that  the  complainants  owned  a  lot  bounded  on  the  street, 
and  were,  therefore,  presumed  to  own  the  fee  of  the  soil  in 
the  street  to  the  middle  of  the  street,  subject  only  to  the 
easement  of  the  public  street,  and  that  this  land  was  being 
taken  without  compensation  first  made.  4  C.  E.  Gh'een  276. 
The  view  taken  was  that  where  a  lot  was  bounded  on  a  street, 
it  would  be  presumed  to  extend  to  the  middle  of  the  street, 
unless  the  presumption  was  rebutted,  or  the  terms  of  the  deed 
excluded  the  street. 

In  the  testimony  the  defendants  have  attempted  to  rebut 
the  presumption,  by  showing  that  this  street  was  granted 
and  laid  out  by  the  proprietors  of  West  New  Jersey,  under 
the  proprietary  government.  These  proprietors,  in  their  Grants 
and  Concessions,  {Learning  &  Spicer  390)  state  :  "  We  do  also 
grant  convenient  portions  of  land  for  highways  and  for  streets 
not  under  one  hund«-ed  feet  in  breadth,  in  cities,  towns  and 
villages."  This  does  not  grant  this  particular  street  to  the 
city  of  Burlington,  nor  is  it  granted  by  the  original  conces- 
sions of  the  lords  proprietors  before  partition.  Learning  & 
Spicer  25,  §  3.  The  act  for  settling  the  town  of  Burlington, 
passed  in  1693,  [Learning  &  Spicer  523)  and  the  survey  under 
it,  are  relied  on.  The  act  directs  a  survey  to  be  made  of  the 
town  of  Burlington,  but  it  directs  that  "the  streets  of  said 
town  shall  be  laid  out  in  the  same  places  as  formerly,  and  no 
other."  The  defendants  produce  from  the  surveyor-general's 
office  at  Burlington,  an  old  map  dated  in  1694,  as  the  survey 
made  under  that  act ;  this  shows  Broad  street  laid  out  as  one 
hundred  feet  wide.  But  assuming  that  the  genuineness  of  this 
map  is  sufficiently  shown,  and  that  it  is  the  original  survey. 
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authorized  by  that  act,  it  only  proves  that  Broad  street  was 
laid  out  IJefore  1693,  as  it  now  is.  Provision  had  before 
that  been  made  for  laying  out  highways  over  lands  of  indi- 
viduals, and  making  compensation.  Learning  &  Spicer  440, 
§  18,  and  492,  §  1.  This  street  may  have  been  laid  out  over 
lands  before  appropriated  in  such  manner  that  the  owner 
retained  the  fee. 

The  case  on  part  of  the  complainants  stands  now  as  it  did 
upon  granting  the  preliminary  injunction.  The  deed  to 
them  is  in  evidence ;  except  the  recital  of  the  boundary  it 
contains  nothing  to  show  that  the  title  extends  to  the  middle 
of  the  street.  The  description  in  the  ('eed  as  to  the  lines  in 
question  begins  from  the  end  of  the  fourth  course,  and  is 
as  follows:  "thence  (5)  along  the  line  of  a  lot  conveyed  to 
William  H.  Lloyd,  tliree  hundred  and  eight  and  a  half  feet, 
to  his  corner  on  Broad  street;  thence  (6)  eastwardly,  along 
Broad  street  eighty-six  and  one  third  feet,  to  the  corner  of 
the  surveyor-general's  office,  (that  is  the  extreme  northwest- 
erly corner) ;  thence  (7)  south,  along  said  office,"  &c.  There 
is  no  evidence  to  show  whether  Lloyd's  corner  or  the  north- 
west corner  of  the  surveyor-general's  office,  is  on  the  side  or 
in  the  middle  of  the  street.  If  it  had  been  shown  by  proof 
that  Lloyd's  corner,  or  the  end  of  the  fifth  course,  was  on  the 
south  side  of  Broad  street,  and  that  the  northwest  corner  of 
the  surveyor-general's  office  was  on  the  south  side,  the  terms 
of  the  description  might  have  been  held  to  exclude  any  part 
of  the  street. 

But  the  assumption  made  on  granting  the  preliminary  in- 
junction is  one  not  warranted  by  any  decision  of  the  courts 
of  law  in  this  state,  and  that  assumption  constitutes  the 
whole  of  the  title  of  the  complainants,  upon  which  they  can 
have  any  relief  in  this  suit.  Since  then,  it  has  been  held  by 
the  Court  of  Appeals  that  an  injunction  ought  not  to  be 
granted  by  a  court  of  equity,  where  the  right  of  the  com- 
plainant on  which  the  relief  is  founded,  or,  at  least,  the  prin- 
ciple of  law  on  which  it  depends,  has  not  been  settled  by  the 
courts  of  law  of  this  state.     This  was  the  view  taken  by  that 
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court,  in  the  case  of  Prudden  v.  The  Morris  and  Essex  R. 
Co.y^  decided  at  March  term,  1869.  The  preliminary  injunc- 
tion in  this  case  was  granted  prior  to  that  decision,  on  the 
assumption  that  if  the  legal  right  of  the  complainant  seemed 
clear  to  the  Chancellor,  it  was  his  duty  to  protect  it.  This 
case  comes  within  the  principles  of  that  decision.  It  has  not 
Ijeen  settled  in  New  Jersey,  by  decisions  of  the  courts  of  law, 
that  a  conveyance  bounding  on  a  highway,  in  the  terms  of 
this  deed,  will  extend  to  the  middle  of  the  highway. 

There  are  on  this  subject,  so  far  as  I  have  been  able  to 
ascertain,  but  two  decisions  in  the  courts  of  law  in  this  state. 
The  first  is  the  case  of  Winter  v.  Pet&'son,  4  Zab.  524.  In 
that  case,  the  line  is  described  as  commencing  to  run  along 
the  middle  of  the  road,  and  then  as  running  along  the  road 
for  the  two  succeeding  courses.  That  case  differs  so  materi- 
ally from  this  in  the  words  of  description,  at  the  bottom  of 
the  question,  that  it  cannot  be  held  as  deciding  that  a  boun- 
dary "  on  "  or  "  along  "  a  road  extends  to  the  middle  of  the 
road,  for  the  words  there  expressly  called  for  the  middle. 
The  terms  used  in  announcing  the  decision  of  the  court 
would  cover  this  case.  But  the  decision  in  the  other  case 
alluded  to,  takes  away  the  force  of  the  mere  dicta  in  this. 
In  The  Hoboken  Land  and  Improvement  Co.  v.  Kerrigan,  2 
Vroom  13,  the  beginning  corner  of  the  lot  granted  was  on 
the  side  of  the  highway  ;  the  other  courses  called  for  no 
monuments,  and  the  highway  was  not  again  alluded  to.  The 
defendant  contended  that  the  survey,  by  the  description,  car- 
ried the  last  course  into  the  road,  or  to  the  side  of  it.  The 
plaintiff  contended  that  it  did  not.  The  Justice,  at  the  Cir- 
cuit, charged  "  that  it  requires  express  words  in  the  deed  to 
exclude  the  road ;  this  deed  does  not  contain  any  such.  If 
the  deed  goes  up  to  the  road,  it  goes  to  the  middle  of  it." 
Justice  Elmer,  in  delivering  the  opinion  of  the  court,  says: 
"  It  was  correctly  stated,  in  the  case  of  Winter  v.  Peterson, 
that  the  inference  or  presumption  of  law  is,  that  a  convey- 
ance of  land  bounded  on  a  public  highway  carries  with  it  the 
fee  to  the  centre  of  the  road,  as  part  and  parcel  of  the  grant, 

*  Reported  post  p.  530. 
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unless,  by  the  terms  of  tlie  description,  the  road  is  necessa- 
rily excluded,  or  at  least  something  appears  to  rebut  the  pre- 
sumption." This  would  indicate  that  the  view  of  the  court 
was,  that  any  lot  bounde{l  on  a  street  would  carry  the  fee  to 
the  centre  of  the  street.  But,  in  deciding  the  question  then 
before  the  court,  he  says :  "  And,  even  if  the  tract  can  be 
run  so  that  the  last  course  and  distance  will  correspond  with 
the  line  of  the  highway,  that  alone  will  not  warrant  the  pre- 
sumption that  it  was  intende<l  to  convey  the  land  to  the  mid- 
dle of  the  highway.  The  real  question  was,  whether  the 
words  of  the  deed  could  be  so  interpreted  as  to  warrant  the 
inference  that  there  was  any  intention  to  extend  the  boun- 
dary, as  described,  beyond  its  prescribed  limits.  It  is  not  a 
case  requiring  words  to  exclude  the  highway." 

This  plainly  places  the  point  in  question  upon  the  inten- 
tion to  be  derived  from  the  deed,  and,  although  consistent 
with  the  position  quoted  from  Winter  v.  Peterson,  yet  it 
limits  the  apparent  generality  of  that  position  to  the  case 
mentioned  in  it,  where  lands  are  generally  bounded  on  a 
highway,  but  does  not  include  in  it  cases  where  lands  bound 
on  a  highway,  with  words  that  may  render  it  doubtful 
whether  it  was  the  intention  to  extend  the  boundary  to  the 
middle  of  it.  Consistently  with  these  decisions,  the  courts 
of  law  may  hold  that  when  a  monument  is  called  for,  such  as 
the  corner  of  a  lot,  or  of  a  building,  or  the  end  of  a  course 
at  a  certain  distance  from  a  monument,  and  the  point  so 
called  for  is  in  the  side  of  the  street,  and  not  the  centre,  that 
the  presumption  of  an  intention  to  convey  to  the  middle  of 
the  street  will  not  arise.  In  the  absence  of  any  such  de- 
cision in  the  courts  of  law,  and  especially  where  the  question 
is  one  which,  as  in  this  case,  may  admit  of  discussion,  a 
court  of  equity  will  not  be  permitted  to  enforce  a  right  de- 
pending upon  such  question,  by  any  injunction,  either  tem  - 
porary  or  permanent,  but  will  require  the  right  to  be  first 
settled  at  law. 

The  dictum  of  Chancellor  Gr^en,  in   Hinchman  v.  Pater- 
son  Horse  Railroad   Co.,  2  C.  E.  Green  82,  that  "  the  pre- 
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Bumption  of  law  is,  that  the  owner  of  land  on  each  side  of  a 
street  owns  the  lands  to  the  middle  of  the  street,"  although 
upon  a  point  which  arose  in  the  cause,  was  not  the  founda- 
tion of  his  decision,  and  at  best  was  but  a  decision  of  an 
equity  judge,  and  as  it  is  contrary  to  the  express  holding  of 
the  Supreme  Court  in  Kerrigan's  case,  that  the  j)resumption 
did  not  arise  from  the  fact  of  bounding  on  the  highway,  but 
depends  on  the  question  whether  the  words  of  the  deed  war- 
ranted the  inference  of  intention  to  extend  the  boundary, 
that  opinion  cannot  aid  in  this  question  before  this  court. 

The  questions  of  law  and  fact  upon  which  the  title  of  the 
complainants  depends  might  be  determined  by  an  issue  to 
the  courts  of  law.  But  other  questions  arise  in  the  cause, 
M'hich  would  prevent  the  complainants  from  obtaining  relief 
here,  as  the  law  is  now  settled,  even  if  their  title  was  settled. 

They  have  a  full  and  complete  remedy  at  law.  If  they 
own  the  fee  to  the  middle  of  the  street,  ejectment  Avill  lie 
against  any  one  occupying  it  by  a  platform  or  depot,  and 
their  title  will  be  most  appropriately  tried  before  a  jury  in  a 
court  of  law.  And  the  injury  in  this  case  by  suffering  the 
erections  to  stand  until  a  judgment  at  law,  is  neither  very 
great  nor  irreparable.  Complainants  are  not  shut  out  from 
access  to  their  lot ;  there  is  a  way  left  in  front  twenty-four 
feet  wide,  and  they  have  also  access  to  the  lot  by  an  unob- 
structed side  street,  the  same  as  in  Prudden's  case.  The 
injury  to  the  complainants,  by  occupying  with  a  depot  and 
platform  ten  or  twelve  feet  of  the  land  in  the  centre  of  the 
street,  which  they  cannot  use  or  occupy  except  for  passing 
over,  is  slight  when  compared  to  the  inconvenience  to  the 
defendants,  and  the  public,  by  prohibiting  the  erections 
needed  for  the  convenient  transportation  of  passengers. 
Either  of  these  grounds  is  held  sufficient  to  prevent  the 
interference  of  a  court  of  equity  by  the  extraordinary  power 
of  injunction. 

The  preliminary  injunction  in  this  case  was  issued  prior 
to  the  decision  by  the  Court  of  Appeals,  in  the  case  of  Prud- 
den  V.  The  Moms  and  Essex  R.  Co.,  and  like  the  injunction 
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in  that  case,  under  the  mistaken  impression  that  it  was  tlie 
duty  of  this  court  to  grant  it,  if  in  its  own  view  of  the  case 
the  complainant  clearly  'had  the  right  for  which  protection 
was  sought.  And  until  that  decision,  it  had  been  the  prac- 
tice of  courts  of  equity  to  interfere,  by  injunction,  in  cases 
of  taking  private  property  by  corporations,  without  compen- 
sation first  made,  whenever  it  was  required  first  to  be  made 
by  law  or  constitutional  provision  ;  and  this,  not  on  the 
ground  of  the  injury  being  irreparable,  or  that  there  was  no 
redress  at  law,  but  on  the  grounds  :  TJiat  it  is  the  only  pro- 
tection that  the  citizen  can  have  in  the  great  privilege  now 
supposed  to  be  guaranteed  by  the  constitution,  that  his  prop- 
erty should  not  be  taken  by  private  corporations  for  public 
use,  without  compensation  first  made  to  him.  That  all  other 
modes  of  redress  are  for  compensation  aftei'  it  is  taken,  and 
place  him  where  he  would  have  stood  without  this  provision 
of  the  constitution,  and  require  him  to  pursue  his  property 
in  the  hands  of  the  wrongful  taker,  by  the  slow  and  ex- 
pensive steps  of  a  suit  at  law.  That  the  strong  arm  of  this 
court  is  the  only  remedy  to  secure  a  right  of  sufficient  im- 
portance to  warrant  a  special  provision  in  the  constitution, 
the  right  of  being  first  paid,  and  therefore  of  sufficient  im- 
portance to  call  for  the  only  protection  practicable ;  thif» 
protection  was  thought  to  be  at  least  as  necessary  when 
the  value  of  the  property  taken  was  small,  and  its  import- 
ance to  the  party  seizing  it  great,  as  in  cases  where  its  value 
would  warrant  the  expense  and  vexation  of  pursuit ;  as 
necessary  for  the  cottage  grass  plat  as  for  the  palatial  park. 
And  that  no  mere  wanton  and  unprovoked  injury  was  re- 
quired to  invoke  the  protective  power  of  this  court,  or  to 
entitle  the  owner  to  retain  his  property  until  after  compen- 
sation made. 

The  decision  in  the  case  last  mentioned  has  corrected 
these  erroneous  views,  and  must  control  the  practice  in  such 
cases.  The  right  there  claimed  was  incorporeal  property  ; 
and  here  it  is  land  subject  to  the  easement  of  a  public  high- 
way ;  both  are  property,  subject  to,  and  guaranteed  by,  the 
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Bame  law.  The  injunction  in  that  case  was  set  aside  on  these 
grounds,  without  regard  to,  or  examining  the  question  of  the 
complainant's  right. 

There  is  another  aspect  of  this  case  which  must,  on  the 
principles  there  declared,  prevent  relief  here.  For  a  period 
of  upwards  of  twenty  years,  the  defendants  have  been  per- 
mitted to  occupy  the  street  for  the  purposes  of  their  railroad 
track,  under  a  claim  of  right,  without  remonstrance  or  com- 
plaint, so  far  as  appears,  by  the  complainants  or  those  under 
whom  they  claim.  The  track  was  laid  in  front  of  their 
premises.  They  have  silently  acquiesced  ever  since.  The  con- 
struction of  a  depot  and  platform  occupying  a  width  of  ten 
or  twelve  feet,  cannot  add  much  to  the  inconvenience  to 
which  they  were  subjected  by  the  occupation  of  the  street 
by  the  track.  And  it  was  held  that  when  a  person  encour- 
ages another,  though  passively,  by  like  acquiescence,  to  ac- 
quire title  and  expend  money,  on  the  assumption  that  such 
right  will  not  be  asserted,  he  will  not  be  permitted  in  a  court 
of  equity  to  assert  his  right  to  the  prejudice  or  injury  of  those 
who  have  been  encouraged  by  his  acquiescence. 

If  this  is  the  rule  as  to  acquiescence  in  a  case  where  the 
land  was  purchased  before  any  track  was  laid  or  could  be 
acquiesced  in,  and  where  the  application  to  restrain  from 
further  appropriation  was  made  before  any  money  was  ex- 
pended in  the  additional  track  proposed,  it  must  certainly 
prevent  the  interference  of  this  court  in  this  case,  where,  by 
such  acquiescence,  the  defendants  have  been  induced  to  enter 
into  a  lease  with  the  city  of  Burlington,  binding  on  them,  and 
from  which  they  cannot  be  released. 

The  bill  must  be  dismissed. 
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Hyer  vs.  Little.* 

1.  "Where  the  bill  prays  an  answer  without  oath,  the  answer,  though 
sworn  to,  is  no  evidence  for  defendant,  though  any  facts  admitted  are  con- 
clusive against  him. 

3.  Mere  opinion,  unsustained  by  any  facts,  is  not  sufficient  to  show 
mental  incapacity. 

3.  In  bargaining  for  his  interest  in  land  with  an  illiterate  and  ignorant 
man,  without  knowledge  of  the  situation  or  value  of  the  property,  or  the 
nature  of  the  rights  of  other  claimants,  strict  good  faith  should  be  observed 
by  the  party  so  bargaining,  not  to  deceive  him  by  any  act  or  representation, 
or  to  allow  him  to  deceive  himself  by  any  mistake  as  to  facts,  when  he 
knew  he  was  acting  under  such  mistake  and  had  it  in  his  power  to  unde- 
ceive him. 

4.  In  a  suit  to  set  aside  a  deed  made  by  a  person  unable  to  read,  for 
misrepresentation  as  to  its  contents,  and  its  purport  and  eflFect,  the  burden 
«jf  proof  is  upon  the  defendant ;  and  in  such  case,  it  is  a  part  of  the  neces- 
sary proof  of  the  execution  of  the  deed  to  show  that  it  was  read,  or  its 
contents  made  known  to  the  grantor ;  but  an  acknowledgment  according 
to  the  statute,  before  an  officer  designated  by  law,  is  equivalent  to  proof 
that  the  grantor  had  knowledge  of  the  contents,  if  it  contains  the  certifi- 
cate that  the  officer  made  known  the  contents  before  the  acknowledgment. 

5.  The  evidence  held  not  to  sustain  the  charge  of  fraud  and  misrepre- 
Bentation. 

Qucere.  Whetlier  a  deed  could  be  set  aside  for  want  of  consideration,  in 
a  suit  where  it  is  not  set  up  as  a  ground  of  relief. 

6.  Where  one  executes  and  delivers  a  deed  upon  terms  before  offered, 
but  not  positively  accepted,  it  is  an  acceptance  of  the  terms. 

7.  Such  deed  will  not  be  declared  void  on  the  ground  that  the  terms 
were  hard  and  unconscionable,  especially  where  it  is  difficult  to  say 
whether  they  really  were  so.  It  is  not  like  a  suit  for  the  specific  perform- 
ance of  an  unconscionable  bargain,  which  the  court  will,  in  its  discretion, 
refuse  to  decree. 

8.  Courts  of  equity  never  declare  deeds  void  for  mere  inadequacy  of 
consideration,  unless  the  inadequacy  be  so  gross  as  to  be  of  itself  a  con- 
vincing proof  of  fraud  or  imposition. 

9.  Services  requiring  skill,  sagacity,  and  judgment  cannot  be  measured 
by  any  fixed  scale,  and  where  their  value  has  been  agreed  upon  and  fixed 
by  the  parties,  it  cannot  be  reviewed  or  changed  by  courts. 


*CiTED  in  Sweet  v.  Parker,  7  C.  E.  Gr.  455. 
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The  hearing  of  this  cause  was  brought  on,  upon  the  plead- 
ings and  proofs,  for  final  decree. 

Mr.  A.  V.  Schench  and  Mr.  C.  Parker,  lor  complainant. 

Mr.  McCarter,  for  defendant. 

The  Chancellor. 

The  object  of  the  suit  is  to  have  a  deed,  given  by  the 
complainant  to  the  defendant,  declared  void.  The  ground 
on  which  this  relief  is  asked,  is  fraud  in  the  defendant.  The 
fraud  charged  consists,  first,  in  falsely  stating  to  the  com- 
plainant the  contents  of  the  paper  which  he  executed,  which 
was  not  read  to  him,  he  being  unable  to  read  ;  secondly,  in 
misrepresenting  the  extent  and  value  of  the  property  con- 
veyed, and  the  extent  of  the  complainant's  interest  therein. 

The  bill  alleges  that  the  defendant  told  him,  that  it  was  a 
small  tract  of  land  of  little  value,  not  producing  enough  to 
pay  the  taxes,  and  that  the  complainant  had  a  small  interest 
therein,  as  one  of  many  heirs,  which  might  not  be  worth 
over  $50,  when  in  fact  the  tract  was  a  farm  of  one  hundred 
and  sixty  acres,  in  South  Amboy,  worth  $10,000,  and  the 
complainant  was  the  only  heir  of  the  person  who  died  last 
seized,  which  facts  were  known  to  the  defendant,  who  also 
knew  that  the  complainant  was  ignorant  of  them,  except  so 
far  as  he  gave  information ;  that  the  defendant  told  him 
that  the  paper  which  he  executed  was  a  power  of  attorney, 
to  enable  the  defendant  to  get  for  him  his  share  in  the  prop- 
erty, for  which  purpose  the  defendant  said  he  had  been 
employed  by  the  other  heirs,  but  in  fact  it  was  a  deed  con- 
veying the  whole  farm  in  fee,  for  the  nominal  cousidei'ation 
of  $100,  no  part  of  which  was  paid.  The  only  ground  on 
which  relief  is  asked,  and  tlie  only  matter  set  out  in  the  bill 
on  which  relief  can  be  granted,  are  these  matters  of  misrep- 
resentation and  concealment. 

These    facts,    or   either   branch    of   them,    if  proved,   are 
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abundantly  sufficient  to  entitle  the  complainant  to  the  relief 
asked  for.  The  main  questions  in  the  case  are,  as  to  the 
truth  of  the  facts ;  these  must  be  ascertained  by  the  evidence 
alone.  The  bill  prays  that  the  defendant  may  answer  with- 
out oath,  and,  therefore,  liis  answer,  although  sworn  to,  is 
no  evidence  for  him,  though  any  facts  admitted  in  it  are 
conclusive  against  him.  The  defendant,  in  his  answer  and 
in  his  testimony,  denies  the  fraud,  misrepresentation,  and 
concealment,  both  as  to  the  facts  and  the  contents  of  the 
paper. 

The  main  facts  of  the  case,  as  admitted  or  proved  beyond 
controversy,  are  these:  "William  Bennett,  called  the  first, 
died  about  the  1st  of  October,  1790,  seized  of  the  farm 
conveyed  by  the  deed  in  question.  By  his  will,  dated  Sep- 
tember 16th,  and  proved  October  11th,  1790,  he  devised 
this  farm  in  fee  to  his  son  William  Bennett,  the  second,  then 
an  infant,  and  not  four  years  of  age.  He  was  proved  to  be 
between  seventy-five  and  eighty  at  his  death,  in  1866.  William 
Bennett,  the  second,  was  an  idiot,  and  died  without  ever  hav- 
ing been  married,  and  intestate;  he  was  the  only  child  of 
his  father.  William  Bennett,  the  elder,  had  two  brothers, 
Hendrick  and  Jacob,  and  one  sister,  Agnes,  wife  of  Walter 
Hyer.  Both  these  brothers  had  children ;  but  how  many, 
what  was  their  ages,  or  where  they  lived,  and  whether  now 
living  or  dead,  does  not  appear.  William  Bennett,  the  first, 
by  his  will,  directed  that  if  his  son  should  die  under  twenty- 
one,  one  half  of  his  estate  should  go  to  his  brother  Hen- 
drick's  son,  William,  one  fourth  to  his  brother  Jacob's  son, 
William,  and  one  fourth  to  Walter  Hyer's  son,  William, 
showing  that  each  had  one  son  in  1790.  The  complainant, 
Cornelius  Hyer,  is  a  son  of  Agnes  Hyer.  She  had  a  num- 
ber of  children,  all  of  whom  died  before  William  Bennett, 
the  second,  except  the  complainant,  and  one  son  name<l 
Charles,  who  had  moved  away  and  has  not  been  heard  of  for 
thirty  years,  and  is  supposed  to  be  dead,  but  nothing  is 
known  of  his  death,  by  hearsay  or  otherwise.  The  comjjlainant 
liad  removed  from  the  state  shortly  after  1812,  and  had  not 

Vol.  v.  2  e 
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been  heard  of  by  his  relatives  in  the  state,  nor  had  he  heard 
from  them  in  many  years ;  he  was  supposed  to  be  dead. 
Shortly  after  the  death  of  William  Bennett,  the  second,  some 
of  the  descendants  of  Agnes  Hyer,  the  nephews  and  nieces 
of  the  complainant,  supposing  that  all  the  children  of  Agnes 
Hyer  were  dead,  claimed  the  property  as  heirs  of  William 
Bennett,  the  second.  The  claimants  were  numerous,  and 
for  the  most  part  ignorant  and  poor.  Other  parties  under- 
took to  buy  their  claims.  J.  Biddle  Herbert  bought  the 
claims  of  parties,  who  claimed  to  own  fourteen  nineteenths 
of  the  whole ;  these  were  conveyed  to  him.  Joseph  Imlay 
bought  a  number  of  these  supposed  rights,  which  were  con- 
veyed to  him. 

In  February,  1867,  J.  Biddle  Herbert  applied  to  a  justice 
of  the  Supreme  Court  for  a  partition,  and  on  that  application 
a  sale  was  ordered;  the  property  sold  for  $10,700;  the  sale 
was  confirmed  by  the  Supreme  Court  at  the  Term  of  June, 
and  the  deeds  were  to  be  delivered  on  the  6th  of  July,  1867. 
Imlay  had  employed  the  defendant  as  his  counsel  in  this 
affair,  and  had  agreed  to  pay  him  for  his  services  one  half  of 
the  net  profits  that  he  should  realize.  On  Saturday,  the 
29th  of  June,  Imlay  had  learned  from  some  relation  of  the 
Hyers,  whom  he  accidentally  met,  that  the  complainant  had 
been  alive  a  few  years  before,  and  received  some  information 
as  to  his  residence  in  the  interior  of  the  state  of  New  York. 
He  communicated  this  to  the  defendant,  and  both  thought 
that  his  claim,  if  living,  would  be  superior  to  that  of  Her- 
bert or  Imlay,  and  agreed  that  it  was  important  that  this 
should  be  ascertained  before  the  delivery  of  the  deed  on  July 
6th.  The  defendant  was  also  counsel  for  some  of  the  pur- 
chasers. The  defendant  started  on  Monday,  July  1st,  to  find 
the  complainant.  He  found  his  wife  near  Utica,  and  learned 
from  her  that  her  husband  had  for  years  lived  apart  from 
her,  and  was  near  Sunbury,  in  the  state  of  Pennsylvania. 
He  procured  her  to  sign  and  acknowledge  the  deed  which  he 
had  prepared,  and  which  the  complainant  afterwards  exe- 
cuted.    He  arrived  at  Svubury  on  the  morning  of  July  4th  ; 
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■was  directed  to  the  house  of  John  Ryan,  the  complainant's 
son  in-law,  with  whom  he  lived ;  on  the  way  he  asked  for 
direction  of  a  man  mowing  in  a  field,  who  was  John  Ryan, 
and  who  directed  him  to  his  house,  where  the  complainant 
lived.  He  found  the  complainant,  told  him  his  business ; 
told  him  that  he  was  an  heir  to  some  interest  in  this  prop- 
erty, of  which  William  Bennett  died  seized,  and  that  he 
wanted  him  to  go  to  Sunbury  to  execute  a  paper  so  that 
he  could  settle  complainant's  right.  Mrs.  Ryan  was  present 
part  of  the  time.  Complainant  got  into  the  buggy  and  went 
to  Sunbury  with  the  defendant,  and  while  there  executed  the 
-deed  in  presence  of  A.  Jordan,  president  judge  of  the  district 
court,  before  whom  he  acknowledged  the  execution  ;  the  judge 
certifiying  in  the  usual  form  that  he  first  made  known  the 
contents  to  the  complainant.  The  defendant  left  the  com- 
plainant at  the  depot,  at  Sunbury,  at  forty  minutes  past  ten, 
on  July  4th,  taking  the  train  by  which  he  returned  home  on 
the  evening  of  the  5th,  so  as  to  prevent  the  payment  by  the 
purchaser  at  the  commissioners'  sale,  which  was  to  have  been 
made  on  July  6th,  at  ten  a.  m.  He  was  with  the  complain- 
ant only  two  hours  in  the  whole,  and  the  necessity  of  his 
returning  was  urged  as  the  reason  why  he  could  not  delay. 
He  gave  notice  to  the  commissionere  not  to  deliver  the  deed, 
stating  that  he  had  a  deed  from  Cornelius  Hyer,  the  son  of 
Agnes  Hyer,  who  was  still  living,  and  in  whom  he  believed 
the  title  was.  The  complainant  and  his  son-in-law,  Ryan, 
became  dissatisfied  and  suspicious  about  the  transaction,  and 
came  on  to  the  neighborhood  of  the  property,  but  did  not 
see  the  defendant.  They  afterwards  met ;  negotiations  were 
had,  but  no  settlement  was  effected.  The  complainant  came 
in  contact  with  John  W.  Herbert,  a  cousin  of  J.  Biddle  Her- 
bert, who  went  out  to  see  him  at  Sunbury,  and  made  an 
agreement  with  him,  that  he,  J.  W.  Herbert,  should  proceed 
to  recover  the  property  for  complainant;  Herbert  to  receive 
one  third  of  the  proceeds  recovered,  and  to  pay  one  third  of 
the  expenses,  the  complainant  to  receive  two  thirds,  and  to 
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pay  two  tliirds  of  the  expenses.  Under  that  agreement,  this 
suit  is  commenced  in  the  name  of  the  complainant. 

The  defendant  contends  that  the  deed  to  him  was  given 
upon  tlie  agreement  that  he  should  proceed  and  recover  the 
property,  or  the  right  of  the  complainant  in  it,  and  that  he 
should  pay  to  the  complainant  one  half  of  the  net  proceeds 
above  expenses.  And  he  further  contends,  that  he  made  no 
misrepresentations  to  the  complainant,  either  as  to  the  proj)- 
erty  or  his  interest  in  it,  and  that  the  complainant  fully  un- 
derstood the  contents  of  the  deed,  and  the  effect  and  object  of 
it.     The  contest  is  as  to  these  facts. 

The  defendant  stood  in  no  fiduciary  relation  to  the  com- 
plainant ;  he  was  a  counselor-at-law,  but  he  was  not,  in  any 
way,  either  the  counsel  of  the  complainant  or  his  attorney  in 
this  matter.  Neither  party  so  understood  it,  nor  is  ii 
claimed  by  the  complainant  that  such  relation  existed.  H« 
presented  himself  as  an  agent,  looking  up  the  title  to  this 
estate,  and  as  having  agreed  with  others  to  take  their  claims, 
and  to  pay  them  one  half  of  what  he  recovered.  He  pre- 
sented himself  as  a  purchaser,  on  speculation,  of  the  rights  in 
this  farm,  and  the  parties  were  dealing  on  equal  terms. 

Nor  was  the  complainant  of  weak  or  disordered  intellect, 
such  as  to  affect  the  bargain.  No  such  fact  is  set  np  in  the 
bill  as  the  ground  of  relief;  but,  if  it  had  been,  there  is  no 
proof  to  sustain  the  allegation.  He  was,  it  is  true,  seventy- 
six  years  old.  Although  some  persons  are,  at  that  age,  of 
impaired  intellect,  yet  very  many  have  their  full  vigor  of 
mind  past  that  age.  We  all  know  many  illustrious  examples, 
in  our  own  day,  of  statesmen,  chancellors,  and  judges  who 
maintained  their  full  vigor  of  intellect,  and  performed  labori- 
ous duties  requiring  such  vigor,  at,  and  much  beyond  that 

age. 

The  only  evidence  to  sustain  want  of  capacity  is  that  of 
the  three  Ryans,  and  of  Mrs.  Ryan.  This  evidence  is  mere 
opinion,  sustained  by  no  facts.  Their  own  statements  show 
that  their  opinions  are  based  upon  the  fact  that  the  com- 
plainant had  nothing  to  do,  more  than  upon  his  incapacity 
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for  doing  it.  He  had  physical  vigor ;  he  walked  sometimes 
two  miles  to  Sunbury  and  back,  and  did  it  at  eleven  o'clock 
at  night.  He  was  allowed  by  his  daughter  and  her  husband 
to  go  alone  to  Sunbury  Avith  Little,  to  arrange  this  business, 
when  they  knew  tiiat  the  object  was  to  execute  some  writing 
relating  to  his  newly  discovered  inheritance.  Had  his  mind 
been  impaired  so  as  to  unfit  him  for  business,  they  would  not 
have  permitted  this.  His  own  examination  in  this  cause 
shows  memory  and  intelligence,  and  is  of  itself  sufficient  to 
outweigh  any  evidence  on  that  head  in  this  cause. 

Nor  do  I  tliink,  as  was  zealously  contended  by  the  counsel 
of  the  complainant,  that  the  defendant,  because  he  was  a 
<;ounselor-at-law,  was  bound,  in  a  case  where  his  profession 
was  not  concerned,  by  a  higher  and  different  code  of  law,  or 
even  morals,  than  that  which  governs  other  citizens  ;  that  he 
was  bound  to  lay  completely  before  the  complainant,  and  to 
impress  upon  him,  every  view  that  could  be  taken  of  his 
rights  in  the  strongest  manner.  No  other  man,  in  selling 
stock,  is  bound  at  law,  or  feels  himself  bound  in  morals,  to 
proclaim  to  the  purchaser  every  unfavorable  fact  which  he 
has  heard  as  to  the  prosperity  of  the  corporation  whose 
fitock  he  offers.  A  counselor-at-law  is  not  bound  by  any 
other  rule.  However  desirable  it  may  be,  the  profession  has 
never  yet  been  placed  upon  so  high  a  pedestal,  elevated  above 
all  other  avocations. 

But,  on  the  other  hand,  he  was  dealing  with  an  illiterate 
and  ignorant  man,  who  did  not  know  the  situation  or  value 
of  the  property,  or  the  nature  of  the  rights  of  other  claim- 
ants. Little  knew  even  more  about  his  own  family  and  re- 
lations than  he  did  himself.  In  this  situation,  in  dealing 
with  this  complainant,  he  was  bound  to  observe  strict  good 
faith,  not  to  deceive  him  by  any  act  or  representation  of  his 
own,  or  to  allow  him  to  deceive  himself  by  any  mistake  as  to 
facts,  when  he  knew  he  was  acting  under  such  mistake,  and 
had  it  in  his  power  to  undeceive  him. 

The  first  question  is  as  to  the  misrepresentation  of  the 
■contents  of   the  deed,  and   of   its    purport    and   effect.     On 
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this  issue  the  burden  of  proof  is  upon  the  defendant ;  the 
complainant  is  not  able  to  read,  and  in  such  case  it  is  a  part 
of  the  necessary  proof  of  the  execution  of  a  deed,  that  it 
should  be  shown  it  was  read,  or  the  contents  made  known 
to  him.  The  mere  proof  of  making  a  cross  or  mark  at  the 
end  of  a  deed  by  a  witness  who  saw  it  made,  but  did  not 
know  whether  tlie  marksman  was  informed  of  the  contents 
of  the  deed,  woiilil  not  be  sufficient  to  give  effect  to  the 
paper  as  the  deed  of  the  marksman.  But  this  deed  has 
been  acknowledged  by  the  complainant  as  his  deed,  before 
such  officer  as  is  designated  by  law  for  that  purpose,  and 
this  acknowledgment  is  equivalent  to  proof  that  all  the  requi- 
sites of  execution  have  been  complied  with  ;  this  includes 
knowledge  of  the  contents,  as  well  as  signing  and  sealing^ 
Even  before  the  act  of  1820,  requiring  the  officer  to  make 
known  the  contents,  and  to  certify  that  he  had  done  so,  the 
acknowledgment  would  have  been  prima  fade  proof  of  this. 
Since  that  act,  the  certificate  of  the  officer  that  he  first 
made  known  the  contents,  which  is  not  only  authorized  but 
required  by  law,  is  plenary  evidence  of  such  fact.  It  is  not 
conclusive  evidence ;  it  may  be  rebutted  and  shown  to  be 
untrue.  In  this  case  the  deed  of  the  defendant  has  in 
it  such  certificate.  That  certificate  is  signed  by  a  high 
judicial  officer  of  Pennsylvania,  the  presiding  judge  of  the 
eighth  judicial  district,  an  officer  who  would  not  probably 
certify  that  he  had  just  done  an  act  which  he  had  not 
done ;  the  certificate  is  in  his  own  handwriting,  and  more 
than  all,  the  certifying  that  he  first  made  known  the  con- 
tents is  interlined  or  added  in  his  own  handwriting  to 
the  certificate  after  it  was  signed ;  this  is  evident  from 
inspection  of  the  paper,  as  well  as  the  testimony  of  the 
defendant.  The  judge  could  not  have  mistaken  the  nature 
of  the  paper.  Both  on  the  back  and  upon  the  front  of  the 
document,  the  words  quit  claim  deed  are  conspicuously 
printed  ;  on  the  back,  about  one  inch  from  his  signature  and 
seal.  It  is  not  to  be  presumed  that  such  an  officer  would 
wilfully  certify  to  a  falsehood,  or  would  have  performed  a 
duty  to  which  his  attention  was  thus  called,  in  a  careless  or 
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insufficient  way,  such  as  to  be  of  no  use  to  the  grantor,  or 
that  he  would  have  represented,  or  allowed  it  to  be  repre- 
sented to  the  grantor,  that  this  deed  was  a  mere  power  of 
attorney.  This  inference  will  be  strengthened,  if  the  account 
of  the  discussion  of  this  matter  between  the  judge  and  him- 
self, testified  to  by  the  defendant,  is  believed.  By  this 
acknowledgment  then,  the  burden  of  proof  is  thrown  from 
the  defendant  to  the  complainant,  and  these  attending  cir- 
cumstances throw  it  upon  him  with  a  weight  to  be  overcome 
much  greater  than  the  mere  technical  shifting  of  the  onjis 
probandi.  In  this  situation  of  the  matter  the  only  witnesses 
as  to  the  fact  are  the  complainant  and  defendant,  each  equally 
interested,  each  equally  credible ;  if  they  thus  neutralize 
each  other,  the  certificate  must  decide  the  question  for  the 
defendant.  Besides  this,  these  two  witnesses  stand  in  a 
different  position  from  this  fact,  that  the  defendant,  from  his 
profession  and  intelligence,  fully  understood  the  nature  and 
effect  of  this  paper,  and  the  difference  between  it  and  a 
mere  power  of  attorney,  and  could  not  testify  as  he  does, 
without  willful  perjury,  if  he  presented  this  as  a  power  of 
attorney.  The  complainant  might  possibly  confound  the 
object  for  which  the  defendant  said  he  wanted  the  deed,  that 
is,  to  give  him  power  to  convey  and  settle  up  the  property 
and  receive  the  money,  with  the  character  of  the  paper,  and 
to  testify  to  such  impression  without  intending  to  falsify. 
And  beyond  this,  these  witnesses  disagree  as  to  the  fact 
whether  there  was  any  conversation  between  the  judge  and 
the  defendant  as  to  the  necessity  of  the  certificate  of  making 
known  the  contents.  The  fact  of  the  addition  in  the  manner 
it  is  made,  strongly,  almost  conclusively  confirms  the  state- 
ment of  the  defendant  that  he  mentioned  it  to  the  judge. 
This  leads  necessarily  to  the  conviction  that  the  defendant  is 
more  to  be  relied  on  for  accuracy  or  truthfulness,  than  the 
complainant.  I  feel  constrained  to  hold  that  the  allegation 
of  the  bill,  that  the  contents  of  the  deed  were  not  correctly 
made  known  to  the  complainant,  relied  upon  as  a  ground  for 
setting  it  aside,  is  not  sustained  by  proof. 
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The  other  branch  of  the  fraud,  as  to  misrepresentations  of 
the  interest  of  the  complainant  in  the  property,  and  the 
value  of  that  interest,  is  charged  in  the  bill  in  these  words, 
that  the  defendant  "  represented  to  your  orator  that  the  said 
Bennett  died  without  a  will,  leaving  certain  lands  in  the 
county  of  Middlesex,  in  the  state  of  New  Jersey ;  that  there 
were  a  large  number  of  persons  interested  in  said  lands  and 
estate;  that  he,  the  said  Little,  had  been  appointed  by  a 
number  of  the  heirs  of  said  William  Bennett  to  trace  the 
matter  out,  and  settle  up  the  said  estate ;  and  that  the  inter- 
est of  your  orator  in  the  whole  matter  would  be  very  small, 
and  that  your  orator's  intei-est  in  the  whole  of  said  lands  or 
estate  would  not  exceed  from  $50  to  $100;"  and  again, 
*'  that  after  the  execution  of  the  said  paper  by  your  orator, 
and  on  the  same  day,  he,  the  said  Little,  again  represented 
to  your  orator  that  the  interest  of  your  orator  in  said  lands 
was  very  small,  but  inasmuch  as  your  orator  was  poor,  he, 
the  said  Little,  would  venture  to  advance  your  orator  $100, 
although  he  did  not  think  that  the  interest  of  your  orator 
in  said  lands  was  worth  that  sum." 

The  only  witness  to  these  representations,  besides  the  par- 
ties, is  Mrs.  Ryan,  the  complainant's  daugliter,  who  was 
present  at  part  of  the  interview,  when  Little  first  met  Hyer. 
According  to  her.  Little  told  Hyer,  "  that  a  small  property 
had  been  left  to  him  on  his  mother's  side  of  the  house,  and 
that  he  would  have  a  small  interest  in  this  property."  "  Mr. 
Little  did  not  say  anything  about  the  size  and  value  of  the 
farm ;  he  said  it  was  a  small  property  in  which  father  would 
have  a  small  interest ;  he  said  it  was  not  worth  much  if  any- 
thing ;  that  it  was  growed  up,  and  they  did  not  raise  enough 
to  pay  the  taxes."  "  That  there  might  be  $50  coming  to 
father,  and  there  might  not  be  so  much — he  could  not  tell." 
"  He  said  he  wanted  it  to  be  settled  up  ;  this  bit  of  property 
that  he  was  an  heir  to,  or  partly  an  heir  to,  with  the  rest.  He 
said  his  brothers  and  sisters  were  all  dead  except  Charles, 
and  he  could  not  tell  about  him."  "  My  father  told  Little 
that  he  did  not  know  whether  his  brothers  and  sisters  were 
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living  or  dead."  If  this  statement  is  true,  and  Little  made 
no  more  full  or  other  statements  to  Hyer  about  the  property 
before  he  executed  the  deed,  it  would  go  far  to  sustaining 
the  charge  of  misrepresentation.  Although  some  of  the 
terms  are  vague,  as  " small  property "  and  "small  interest," 
yet  when  addressed  to  a  man  in  Hyer's  known  circum- 
stances, their  meaning  cannot  be  mistaken,  and  they  did  not 
state  the  truth  with  regard  to  his  interest  in  this  property. 
But  these  statements  are  contradicted  by  Little,  and  the 
statements  made  by  him  to  Hyer  after  this  interview  and 
before  the  execution  of  the  deed,  were  such  as  to  make  these 
of  little  consequence. 

To  these  subsequent  statements  the  only  witnesses  are 
Hyer  and  Little,  and  they  agree  as  to  the  substantial  and 
important  parts.  Little  testifies  that  when  he  first  met 
Hyer,  "  I  told  him  that  he  had  an  interest  in  some  lands 
in  New  Jersey,  and  that  interest  depended  on  the  number  of 
heirs  there  were  living;  that  the  Warnes  claimed  it,  but  I 
believed  it  belonged  to  the  Bennetts."  "  I  had  a  memoran- 
dum about  the  members  of  the  family  ;  about  his  mother 
Agnes,  Hendrick  Bennett,  and  Jacob  Bennett ;  he  said  he 
knew  nothing  about  the  families  of  Hendrick  or  Jacob,  nor 
did  he  know  about  his  own  family,  that  is,  Agnes'  children, 
except  Charles,  and  he  did  not  know  whetiier  he  was  living 
or  dead."  "  Before  we  started  I  told  him  that  his  interest 
in  this  land  was  very  uncertain  ;  that  I  did  not  know  what  it 
was ;  that  it  depended  upon  the  number  of  first  cousins  who 
were  living,  and  that  it  also  depended  upon  the  Warne  in- 
terest." "  I  did  not  name  any  sum  as  the  probable  value  of 
his  interest."  "  I  stated  to  him  that  I  hoped  his  interest  was 
large  enough  to  make  him  comfortable  during  the  rest  of 
his  life,  him  and  his  wife,  but  I  could  not  tell  about  that 
until  I  had  prosecuted  the  inquiries  elsewhere  as  to  how 
many  of  the  families  of  Hendrick  Bennett  and  Jacob  Ben- 
nett were  living,  and  of  his  own  family,  Agnes  Hyer;  that 
it  might  be  much  or  little ;  at  the  house  I  told  him  it  was  a 
farm  of  some  one  hundred  and    fifty   or  one    hundred  and 
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sixty  acres."  "  On  our  way  to  Sunbury,  Hyer  wanted  to 
know  what  I  would  give  him  for  his  interest.  I  told  him  I 
did  not  want  to  buy  it;"  "that  I  would  not  then  give  him 
$100  for  it,  that  in  my  opinion  it  was  worth  a  great  deal 
more,  and  that  I  thought  I  might  get  enough  out  of  it  to 
make  hira  comfortable  for  his  life,  and  probably  he  would 
leave  something  behind  for  his  children."  "I  think  I  told 
him  that  the  property  had  been  yold  for  upwards  of  $10,- 
000,  but  tlie  exact  sum  I  did  not  know,  although  I  was  at 
the  sale,  and  told  him  the  number  of  acres  mentioned  in  the 
deed." 

On  these  points  the  complainant  in  his  examination  testi- 
fies :  "  I  told  Mr.  Little  that  I  did  not  know  whether  Charles 
was  dead  or  alive,  I  had  not  heard  from  him  in  thirty  years ; 
Mr.  Little  asked  me  about  my  uncles,  Jacob  and  Hendrick 
Bennett  and  their  children,  whether  I  knew  anything  about 
them  ;  I  told  him  I  did  not."  "  Mr.  Little  told  me  that  my 
interest  depended  upon  the  number  of  children  who  were 
living  of  Jacob  Bennett,  Hendrick  Bennett,  and  of  my 
mother."  "  He  told  me  that  the  property  had  been  sold  by 
the  executors,  or  by  somebody  who  had  something  to  do 
with  it."  "  He  told  me  that  he  did  not  know,  and  that  it  was 
impossible  for  him  to  say  what  ray  interest  was ;  that  he 
hoped  I  would  get  enough  out  of  it  to  make  me  comfortable 
for  the  rest  of  my  life.  I  do  not  remember  whether  he  told 
me  that  it  was  better  for  me  to  take  my  share  than  to  sell 
out  my  right;  he  told  me  that  it  had  been  sold  by  commis- 
sioners, and  that  the  deed  was  to  be  delivered  on  Saturday 
next ;  he  said  he  expected  he  would  have  to  law,  and  that  it 
would  be  necessary  to  hunt  up  the  family  to  ascertain  who 
were  living;  I  told  him  I  had  no  means  myself;  I  could  not 
do  it."  "  Mr.  Little  said  I  had  an  interest  in  a  small  farm 
in  New  Jersey ;  did  not  exactly  say  how  many  acres,  about 
one  hundred  and  fifty  acres,  I  understood  Mr.  Little ;  he  did 
not  say  how  much  it  sold  for,  nor  did  I  ask." 

There  can   be  no   doubt  from   the  evidence  of  both  these 
witnesses,  that  Hyer  understood  that  the  commissioners'  sale 


FEBRUARY  TERM,  1870.  455 

Hyer  v.  Little. 

was  made  through  claims  under  title  of  second  cousins  of 
William  Bennett  tiie  second,  and  that  these  claims  and  this 
sale  were  made  void  and  of  no  account,  by  the  fact  that  he, 
a  first  cousin,  was  living. 

Then,  as  to  his  interest :  both  he  and  Little  ex])ressly  state 
that  Little  distinctly  told  him  that  his  share  depended  upon 
the  number  of  the  children  of  Hendrick,  Jacob,  and  Agnes, 
or  of  fii'st  cousins  of  William  the  second,  who  were  then 
living.  This  proposition  is  true,  and  Hyer  distinctly  under- 
stood it.  As  to  Charles,  he  did  not  know  whether  he  was 
living  or  dead ;  both  no  doubt  supposed  that  he  was  dead,  but 
neither  said  so.  He  had  not  been  heard  of  for  thirty  years, 
and  before  that,  was  said  to  be  consumptive.  Of  the  chil- 
dren of  Henry  or  Jacob,  Hyer  knew  nothing,  and  Little 
seems  to  have  known  nothing ;  it  no  where  in  the  case  ap- 
pears, that  he  or  any  one  else  knew  or  now  knows  anything 
about  them.  It  was  known  that  one  child  of  each  was 
living  in  September,  1790;  they  were  mentioned  in  the  will 
of  William  Bennett  the  elder.  The  complainant  was  then 
about  a  year  old ;  these  children  may  have  been  of  the  same 
age.  William  Bennett,  the  second,  was  about  the  same  ago. 
And  it  was  just  as  probable  that  these  two  children  of  Jacob 
and  Hendrick  should  have  survived  William  Bennett,  as 
that  the  complainant  should,  and  just  as  probable  that  they 
should  be  found  living,  although  not  heard  of  for  many 
years,  as  that  the  complainant,  after  an  absence  of  fifty-five 
years,  for  the  greater  part  of  the  time  unheard  from,  should 
be  found  alive.  It  was  possible,  perhaps  I  may  say  probable, 
that  both  Jacob  and  Hendrick  had  other  children  younger 
than  these,  younger  by  fifteen  or  twenty  years;  such,  at  the 
death  of  William  the  second,  would  not  have  been  over  fifty- 
six  or  sixty-six  years  old,  and  their  surviving  him,  there- 
fore, not  improbable.  Now,  unless  it  is  shown  that  these 
children  were  all  dead,  and  that  the  fact  was  known  to  Little 
at  the  time,  or  that  he  had  good  reason  to  believe  that  it 
was  so,  his  representation  was  strictly  true  and  honest,  and 
there  was  no  fraud  or  want  of  good  faith  in  his  making  it. 
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And  the  fact  that  the  titles  of  second  cousins  which  he  and 
liis  associate,  Imlay,  had  been  purchasing,  were  rendered 
wortiiless  by  the  discovery  of  Cornelius  Hyer,  who  was 
probably  dead,  or  ought  to  have  been  presumed  to  be  dead, 
would  just  at  that  time  have  made  these  possibilities  seem 
to  him  of  importance,  and  naturally  induce  him  to  present 
them  to  the  complainant ;  he  expressed  no  opinion  as  to  the 
probability  of  such  other  cousins  being  in  existence.  And 
in  this  stage  of  the  cause, with  all  the  evidence  produced  by 
both  sides,  nothing  is  known  by  which  the  conclusion  can  be 
reached  with  any  certainty,  that  all  the  children  of  Jacob 
Bennett  and  Hendrick  Bennett  are  dead,  or  even  that 
Charles  Hyer  is  dead.  It  is  highly  probable  that  Charles  is 
dead  ;  he  was  about  seven  years  older  than  the  complainant. 
But  many  persons  live  beyond  the  age  of  eighty-four,  even 
those  of  apparently  feeble  constitution.  It  is  rather  probable 
that  the  children  of  Jacob  and  Hendrick  are  all  dead,  but  the 
presumption  is  not  a  violent  one.  Under  this  state  of  facts, 
no  prudent  counsel  would  to-day  advise  a  client  to  take  the 
title  of  the  complainant,  and  pay  full  value  for  it.  If  three 
other  cousins  should  have  been  living  in  1866,  the  complain- 
ant's share  would  be  reduced  to  one  fourth. 

Next,  as  to  the  value.  Hyer  admits  that  Little  told  him 
the  farm  contained  one  hundred  and  fifty  acres.  Little  says 
lie  told  him  one  hundred  and  fifty  or  one  hundred  and  sixty; 
the  deed,  which  was  read  to  him,  states  one  hundred  and 
sixty  acres ;  so  that  there  was  no  design  to  conceal  or  mis- 
state that.  Little  says  he  thinks  he  told  him  that  the 
farm  had  been  sold  for  over  $10,000.  Hyer  states  that 
Little  told  him  that  the  farm  had  been  sold  by  commission- 
ers, but  did  not  state  the  price,  nor  did  he  ask  him.  At  all 
events.  Little  did  not  conceal  the  sale,  nor  did  he  conceal  or 
misrepresent  the  price.  Both  admit  that  he  told  Hyer  that 
he  was  in  hopes  to  realize  for  Hyer's  share  enough  to  make 
him  comfortable  for  life;  Little  says  to  make  him  and  his 
wife  comfortable,  and  to  leave  something  to  his  children. 
This  is  a  far  different  representation  from  the  pretence  that 
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Little  said  it  was  not  worth  $50  or  $100.  In  fact,  it  is  not 
far  from  what  may  be  realized  from  the  half  of  Hyer,  if  he 
proved  to  be  the  sole  owner.  It  would  require  from  $4000 
to  $5000  to  yield  a  comfortable  support  to  Hyer  and  iiis 
wife.  He  certainly  and  clearly  advised  the  complainant, 
according  to  his  own  statement,  that  his  interest  in  this  farm 
was,  in  the  opinion  of  the  defendant,  of  considerable  value, 
far,  very  far,  above  the  sums  of  $50  or  $100,  which  he  is 
charged  with  stating  to  be  the  value.  Under  no  aspect  of  the 
case  could  it  be  considered  a  fraud  in  Little,  under  the  rela- 
tions existing  between  him  and  Hyer,  not  to  have  mentioned 
the  price  at  the  commissioners'  sale,  after  he  had  told  him  of  ■ 
that  sale,  and  given  him  the  temptation  as  well  as  the  oppor- 
tunity to  ask  the  price. 

Under  this  view  of  the  evidence,  I  cannot  arrive  at  the 
conclusion  that  Little  practiced  any  fraud  or  deception  on 
Hyer,  in  any  statement  of  his  interest  in  this  property,  or  of 
the  facts  on  which  the  extent  of  his  interest  depended,  or  of 
the  extent  or  value  of  the  property.  He  stated  to  him  what 
was  the  truth,  that  he,  or  rather  Imlay,  had  purchased  the 
rights  of  others,  supposed  to  be  heirs,  on  the  like  terms. 
The  share,  one  half  of  the  proceeds  of  the  farm,  will  be 
large,  excessively  large,  if  Hyer  provis  to  be  the  sole  heir 
and  owner  of  the  whole  tract;  but  this  excess  constitutes  no 
fraud.  From  the  facts  before  the  court,  it  is  by  no  means 
clear  that  Hyer  owns  the  whole  or  even  one  half  of  this  tract, 
and  in  case  lie  should  only  own  one  fourth,  the  charge  could 
be  hardly  considered  excessive,  much  less  fraudulent. 

The  charges  of  fraud  in  representation  as  to  the  interest 
of  the  complainant  and  the  value  of  the  property,  are,  there- 
fore, not  sustained,  so  as  to  entitle  the  complainant  to  the 
relief  sought  on  those  grounds. 

This  case  differs  very  much  from  the  case  of  Reynell  v. 
Sprye,  cited  for  the  complainant,  and  much  relied  on  by 
counsel.  That  case  is  most  fully  reported  in  1.3  Eng.  Law 
and  Eq.  Rep.  74,  but  it  will  be  found  in  8  Hare  262  and 
1  DeOex,  McN.  &  G.  660.      In  that  case,  the  interest  of 
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Reynell  was  not  doubtful  or  precarious,  and  tlmt  fact  was 
known  to  Sprye,  and  after  he  knew  it  he  represented  to 
Reynell  that  it  was  doubtful ;  and  he  falsely  represented  to 
him  that  it  was  the  practice  among  men  of  business,  when 
the  title  was  precarious,  to  give  one  half  the  value  to  the 
party  giving  them  information  of  the  title  and  conducting 
proceedings  to  recover  the  property.  By  these  representa- 
tions Reynell  was  induced  to  convey  to  Sprye  one  lialf  of  an 
estate  worth  £1200,  or  $6000,  per  annum,  the  title  to  which 
was  clear  beyond  question.  The  court  set  aside  the  convey- 
ance, and  expressly  placed  the  decision  on  the  ground  tliat  the 
j-epresentations  as  to  both  matters  were  false,  and  that  Sprye 
knew  them  to  be  so.  Here  the  representations  on  both  these 
points  are  true. 

But  it  is  urged  that  this  deed  should  be  set  aside  for  want 
of  consideration  :  but  if  it  could  be  set  aside  on  that  ground 
in  this  suit  where  it  is  not  set  up  as  a  ground  of  relief,  yet  it 
is  not  shown  to  be  true.  No  money  was  paid  at  the  time, 
but  the  defendant  agreed  to  establish  the  complainant's  title 
and  settle  the  estate,  and  give  him  one  half  of  the  net  pro- 
ceeds. Little  testifies  positively  that  such  was  the  bargain. 
Hyer  denies  that  he  made  such  bargain.  He  says,  after  he 
told  Little  that  he  had  no  means  to  establish  his  title  :  "  I 
did  not  ask  him  on  what  terms  he  would  do  it ;  he  proposed 
to  give  me  one  half  of  what  was  realized  after  expenses  were 
paid,  but  I  did  not  agree  to  it ;  I  did  not  say  that  I  would 
not,  nor  that  I  would ;  I  made  no  answer  to  it.  This  con- 
versation was  on  the  way  to  Sunbury.  I  went  right  down 
to  Sunbury  and  executed  the  paper."  These  facts  constitute 
an  agreement.  When  one  executes  and  delivers  a  deed  upon 
terms  before  offered,  but  not  positively  accepted,  it  is  an  ac- 
ceptance of  the  terms. 

It  is  alleged  that  the  terms  of  this  agreement  are  so  un- 
conscionable and  exorbitant,  that  a  court  of  equity  must 
declare  it  void ;  that  it  would  not  decree  its  execution,  or 
allow  it  to  be  set  up  as  a  defence.  This  is  not  a  case  of  specific 
performance,  which  being  in  the  discretion  of  the  court,  will 
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not  be  decreed  of  a  hard  or  unconscionable  bargain.  The 
defendant  has  the  title,  and  the  complainant  seeks  to  set  it 
aside.  A  promise  is  a  sufficient  consideration  for  a  deed  ;  it 
may  be  by  bond  or  promissory  note,  or  by  parol ;  all  can  be 
enforced  at  law ;  it  may  be  for  money,  or  services,  or  at  a 
day  certain  or  on  a  contingency.  The  bargain  alleged  in 
this  case  is  not  a  trust,  but  simply  to  perform  services  and 
t<^)  pay  money,  and  is  a  sufficient  consideration  to  sustain  a 
deed.  Courts  of  equity  never  declare  deeds  void  for  mere 
inadequacy  of  consideration,  unless  the  inadequacy  be  so 
gross  as  to  be  of  itself  a  convincing  proof  of  fraud  or  imposi- 
tion. Under  the  circumstances  on  which  this  case  is  placed, 
it  is  very  difficult  to  say  whether  this  agreement  is  excessive 
and  exorbitant  on  the  part  of  Little.  The  efforts,  energy, 
and  sagacity  of  Little  and  Imlay  discovered  the  title  of 
Hyer.  Little  traced  and  found  him,  with  energy  that  few  men 
would  have  exhibited,  and  without  which  Hyer  would  have 
probably  gone  to  his  grave  without  learning  of  his  inheritance. 
Hyer  had  neither  money  nor  sagacity  to  establish  his  title, 
and  realize  any  benefit  from  the  property ;  he  was  supported 
by  and  under  the  control  of  a  son-in-law,  who  could  and 
would  control  him,  and  has  controlled  him  in  such  a  way 
that  he  will  likely  never  reap  any  personal  advantage  from 
his  inheritance.  It  was  a  gain  at  least  of  inde])endence  to 
liim,  to  be  able  to  assert  his  claim  to  tliis  property,  by  paying 
tl)e  expenses  out  of  the  property  instead  of  calling  upon 
Ryan.  And  on  the  otlier  side,  this  suit  is  perhaps  but  one 
out  of  a  number  which  Little  may  have  to  struggle  with 
before  he  realizes  any  proceeds.  He  may  only  recover  a 
tliird  or  fourth  of  the  whole.  His  energy  and  sagacity, shown 
in  Ills  discovering  Hyer  among  the  mountains  of  Penn- 
sylvania, would  be  useful  in  tracing  out  the  other  branches 
of  the  Bennett  family.  Added  to  this,  the  influence  upon 
purchasers,  whicli  his  representations  as  to  the  result  of  his 
researches  might  have  from  his  position,  intelligence,  and 
cliaracter,  was  of  great  importances  to  Hyer,  and  these  advan- 
tages might  have  been  worth  more  to  him  than  the  share 
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given  to  Little.  He  had  also  procured  the  conveyance  of 
Mrs.  Hyer's  dower  right,  on  his  own  promise  to  provide  for 
her,  which  might  be  a  material  matter  on  a  sale.  I  am  not 
willing  to  say  that  under  these  circumstances  the  share  given 
to  Little  is  so  exorbitant  and  unconscionable  as  to  imply 
fraud  and  set  aside  the  deed.  It  does  not  seem  to  be  so 
exorbitant  and  unconscionable  as  the  bargain  with  Herbert, 
under  which  his  suit  is  conducted ;  by  that,  Hyer  is  to  ad- 
vance two  thirds  of  the  expenses  and  Herbert  to  have  one 
third  of  the  proceeds.  Hyer  was  indebted  to  Little  for 
informing  him  of  his  title ;  an  obligation  always  treated  as 
worthy  of  consideration.  Herbert,  on  the  other  hand,  seems 
in  some  way  to  have  been  connected  with  the  adverse  claim- 
ants, who  had  attempted  to  appropriate  the  property,  and 
takes  advantage  of  the  result  of  Little's  labor,  sagacity,  and 
outlay,  and  simply  conducts  the  suits  at  joint  expense. 

I  am  inclined  to  thiidc  on  the  whole,  that  Hyer's  original 
bargain  with  Little  was  a  wise  one,  at  least  much  more  so 
than  that  since  made  by  or  for  him ;  that  the  energy  and 
ability  of  Little  and  Imlay,  stimulated  by  a  share  sufficient  to 
induce  exertion,  would  have  sooner  settled  the  true  amount 
of  his  interest,  and  would  have  secured  a  quicker  and  larger 
realization  of  benefit  than  will  result  from  his  later  arrange- 
ment. 

It  is  in  fact  difficult  to  determine  what  is  a  fair  or  what  an 
excessive  charge  for  services  requiring  skill,  sagacity,  and 
judgment.  Such  services  are  often  like  the  fees  of  eminent 
counsel,  subject  to  measurement  by  no  fixed  scale,  and  when 
the  amount  has  been  actually  agreed  upon  and  fixed  by  the 
parties,  cannot  be  reviewed  or  changed  by  courts. 

I  think  that  the  complainant  is  not  entitled  to  the  relief 
prayed  for. 
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RoRBACK  and  others,  appellants,  and  Van  Blaroom,  guar- 
dian of  Mary  Dorsheimer,  respondent. 

A  mere  stranger  to  an  alleged  idiot,  with  no  allegation  of  relationship  to 
her,  or  present  or  prospective  interest  in  her  property,  cannot  appeal  fronj 
an  order  appointing  her  guardian. 


This  was  an  appeal  from  an  order  of  the  Orphans  Court 
of  Sussex  county,  appointing  Lewis  Van  Blarcom  guardian 
of  Mary  Dorsheimer,  an  idiot,  residing  in  the  province  of 
Ontario,  in  Canada.  The  appointment  was  made  under  the 
fifth  section  of  the  act  concerning  idiots  and  lunatics,  upon  a 
record  of  the  finding  of  the  idiocy  of  Mary  Dorsheimer,  by 
the  Court  of  Chancery  of  the  province  of  Ontario,  certified 
under  the  seal  of  the  court  and  the  hand  of  the  registrar, 
verified  by  a  certificate  of  the  governor-general  of  Canada, 
nndpr  liis  official  seal. 

Vol.  v.  2  f  461 
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Eorback  v.  Van  Blarcom. 
Mr.  MoCarter,  for  appellants. 

Mr.  Linn,  for  respondent. 

The  Ordinary. 

In  general,  no  person  is  entitled  to  an  appeal  unless  a 
party  to  the  suit,  or  interested  in  the  subject  matter.  And 
the  constitution  of  the  state,  which  is  the  only  foundation 
fur  this  appeal,  says  all  persons  aggrieved  by  any  order,  sen- 
tence, or  decree  of  the  Orphans  Court,  may  appeal  from  the 
same.  A  stranger  to  the  matter  could  not  appeal.  This  is 
not  a  suit  inter  partes,  but  a  proceeding  in  rem,  strictly  so 
called.  The  matter  is  the  guardianship  of  the  alleged  idiot. 
It  is  difficult  to  perceive  how  any  one  can  have  an  interest  in 
it  besides  herself.  Any  proper  person,  such  as  a  near  rela- 
tive, or  one  who  has  an  interest  in  her  estate  as  her  presump- 
tive heir  or  next  of  kin,  would  be  allowed  to  intervene  on 
her  behalf  before  the  Orphans  Court,  or  on  appeal  in  her 
name,  as  her  next  friend ;  but  surely  a  mere  stranger,  with 
no  allegation  of  relationship  to  her,  or  present  or  prospective 
interest  in  her  property,  can  be  entitled  to  an  appeal  as  a 
person  aggrieved  by  the  decree. 

It  nowhere  appears,  by  jsroof  or  allegation,  that  the  ap- 
pellants have  any  interest  in  the  -matter,  or  are  in  any  way 
related  to  the  idiot. 

The  appeal,  therefore,  must  be  dismissed. 
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MAY    TERM,    18  6  9. 

In  the  matter  of  the  probate  of  the  will  of  Henry 

Vanderveer,  deceased. 

1.  The  evidence  held  clearly  to  establish  the  testamentary  capacity  of 
testator. 

2.  Where  the  requirements  of  the  statute,  necessary  to  establish  a  will, 
have  been  fully  complied  with,  and  that  fact  is  clearly  and  positively  tes- 
tified to  by  two  unimpeached  and  respectable  witnesses,  the  fact  that  im- 
portant parts  of  the  will  differ  from  the  well  known  and  often  declared 
intentions  of  the  testator,  before  and  at  the  time  of  dictating  the  will,  and 
which  he  retained  afterwards,  and  contrary  to  his  settled  views  about  his 
property,  will  not,  in  the  absence  of  any  proof  of  influence,  or  attempt  to 
exercise  it,  over  tlie  testator,  suflice  to  induce  the  court  to  refuse  its  admis- 
sion to  probate,  and  particularly  where  parts  of  the  will  were  in  accord- 
ance with  the  clearly  established  testamentary  intention  of  the  testator. 

3.  In  a  case  where  there  is  great  doubt  upon  the  evidence,  the  court  will 
not  reject  so  much  of  the  will  of  the  testator  as  from  fraud  in  its  insertion, 
or  other  cause,  is  not  to  be  taken  as  his  will,  and  admit  the  residue  to 
probate. 

4.  Fraud  in  the  making  of  a  will  should  not  be  inferred  because  it  waa 
possible  or  even  probable,  but  should  be  shown  by  positive  proof,  or  cir- 
cumstances of  such  force  as  not  to  permit  of  serious  doubt. 


This  cause  came  on  for  hearing  upon  depositions  taken 
before  the  register  on  part  of  the  respective  parties. 

Mr.  B.  Williamson  and  Mr.  Bartine,  for  proponent. 

Mr.  Wurts,  Mr.  C.  Parker,  and  Mr.  Shipman,  for  cavea- 
tors. 

The  Ordinary. 

In  this  case,  the  fact  of  the  execution  of  the  will  is  clearly 
proved  by  three  witnesses,  the  two  subscribing  witnesses, 
Naylor  and  Wight,  and  F.  F.  Cornell,  the  executor,  who 
oflFers  it   for   probate.      They  also    prove   the   testamentary 
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capacity  of  the  testator;  in  fact,  the  general  capacity  of  the 
testator,  although  he  was  about  eighty-eight  years  old,  is  not 
seriously  disputed.  There  is  abundant  evidence  of  capacity 
before  and  after  the  execution  of  the  will,  and  he  lived  three 
years  after  this.  His  capacity  for  business  on  the  very  day 
is  shown  by  Vanarsdale,  a  witness  for  the  caveators,  and 
there  is  no  evidence  showing  want  of  capacity.  His  hearing 
was  somewhat  impaired,  but  he  was  not  deaf;  his  sight  was 
much  aifected,  and  for  the  pur])oses  of  this  case  he  must  be 
considered  as  blind ;  it  is  clear  that  he  could  not  read  this 
will.  He  had  suffered  a  very  severe  attack  of  disease  of  some 
kind  in  the  evening  or  the  night  before  this  will  was  exe- 
cuted, the  effect  of  which  remained  on  him  for  some  time 
afterwards,  and,  according  to  his  own  account,  continued  for 
some  time  to  affect  his  mind  and  confuse  his  intellect;  he 
supposed  he  had  been  poisoned.  But  still  the  evidence  is,, 
that  on  that  day  he  had  possession  of  his  faculties,  and  talked 
rationally  about  his  business. 

There  is  no  proof  of  either  the  possession  of  influence 
over  him  by  Mr.  Cornell,  or  any  undue  exercise  of  it,  such 
as  to  affect  the  validity  of  this  will.  In  fact,  there  is  no 
proof  up  to  this  time  of  any  influence  or  any  attempt  to 
exercise  it  over  him  by  Cornell. 

Where  a  testator  is  blind,  as  in  effect  he  was,  it  nuist  be 
shown  that  he  knew  the  contents  of  the  will  before  it  was 
executed  by  him.  This  is  shown  positively  by  Wight,  who 
drew  the  will ;  he  testifies  that  before  he  committed  to 
writing  each  provision  of  it,  he  stated  such  provision  dis- 
tinctly to  the  testator ;  and  by  Wight  and  Cornell,  who  both 
state  that  before  Naylor  came,  the  will  was  read  over  in 
testator's  presence. 

The  real  difficulty  in  the  case  arises  from  the  fact  that  im- 
portant parts  of  the  provisions  of  the  will  differ  from  what 
was  his  well  known  and  often  declared  intentions,  before  and 
at  the  time  of  dictating  the  will,  and  which  there  is  reason 
to  believe  he  retained  afterwards,  and  are  contrary  to  his 
settled  views  and  peculiar  notions  about  his  property. 
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He  was  a  man  of  education  and  intelligence,  a  physician 
by  profession,  and  had  never  been  married.  He  was  born  and 
had  always  lived  upon  his  estate,  which  he  had  named  Van- 
derstade,  consisting  of  a  tract  of  seven  or  eight  hundred 
acres,  which  his  grandfather  had  bought  in  its  forest  state, 
and  had  reduced  to  cultivation.  One  part  of  this  lie  had 
inherited  from  his  father,  the  other  he  had  purchased  of  the 
heir  of  his  father's  brother.  In  five  drafts  of  wills  found 
among  his  papers,  in  his  oWn  handwriting,  three  of  which 
had  been  completed  with  great  care,  and  two  were  signed, 
but  not  attested,  he  had  stated  that  his  great  ivish,  above  all 
others,  was  to  preserve  this  estate  in  the  blood  and  name  of 
his  family.  The  only  relatives  of  the  blood  and  name  of  the 
Vanderveer  family,  or  of  the  ancestry,  from  whom  this 
estate  came,  were  his  cousin,  Dr.  Henry  Vanderveer,  of 
Somerville,  and  his  three  children,  Lawrence,  John,  and 
Louisa.  In  all  these  wills  he  had  given  this  estate  to  Law- 
rence and  the  male  heirs  of  his  body,  and  in  default  of  such 
heirs,  to  the  heirs  male  of  John ;  and  had  made  their  father, 
Henry  Vanderveer,  who  was  about  thirteen  years  younger 
than  himself,  the  executor  of  them.  The  will  was  written 
on  tlie  day  it  bears  date,  August  23d,  1865,  from  instruc- 
tions given  to  Edwin  M.  Wight,  the  lawyer  who  drew  it, 
after  he  arrived  there,  about  four  o'clock  in  the  afternoon, 
and  less  than  three  hours  before  its  completion.  In  these 
instructions  he  said  he  wanted  to  keep  the  place  as  a  memo- 
rial, and  to  leave  it  in  the  Vanderveer  name,  and  would  like 
to  tie  it  up  in  a  trustee  forever  if  he  could ;  and  when  in- 
formed that  he  could  not,  but  could  for  two  lives,  said  he 
would  give  it  to  one  of  the  Vanderveer  boys  for  his  life,  and 
named  Lawrence; and  after  his  death,  directed  it  to  go  to  his 
heirs. 

The  will  in  question  gives  all  the  estate,  real  and  personal, 
to  F.  F.  Cornell,  the  executor,  as  trustee,  during  the  life  of 
Lawrence  Vanderveer,  who  is  about  thirty-five  years  of  age, 
and  was  never  married,  with  power  to  expend  any  part  or 
the  whole  of  the  income  of  all  the  estate,  in  improving  Van- 
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derstade,  at  his  discretion ;  the  balance  of  the  income  to  be 
paid  to  Lawrence  Vanderveer ;  and  at  his  death  the  wiiole 
estate  to  go  to  his  male  issue,  if  any,  and  in  default  of  such 
issue,  to  F.  F.  Cornell,  jun.,  the  oldest  son  of  the  trustee  and 
executor.  The  issue  of  John  Vanderveer,  who  had  been  ia 
the  other  wills  directed  to  succeed  for  want  of  male  issue  of 
Lawrence,  were  not  mentioned,  although  John  had,  during 
the  instructions,  been  spoken  of  by  the  testator,  and  he  was 
the  second  life  in  being,  for  which  the  testator  had  been  told 
he  could  tie  up  this  property,  in  his  anxious  endeavors  to  tie 
it  up  as  long  as  he  could ;  and  this  was  told  him,  both  during 
the  instructions  and  by  Mr.  Cornell,  as  the  result  of  inqui- 
ries made  of  different  counsel  at  the  urgent  request  of  the 
testator,  for  the  very  purpose  of  framing  this  will.  In  this 
will,  too,  the  testator  omitted  to  provide  for  a  family  of 
negro  servants,  who  had  for  years  been  first  slaves  and  then 
retainers  in  the  family,  and  who  had  remained  with  him, 
and  were  his  only  constant  family  and  household  after  the 
death  of  his  maiden  sister,  which  had  occurred  some  yeara 
before.  These  were  provided  for  in  the  wills  drawn  by  him- 
self. No  other  person  or  object  was  named  or  provided  for 
in  this  will.  The  will  only  contained  four  provisions  :  the 
first,  giving  unlimited  control  of  everything  to  the  trustee ;  the 
second,  giving  any  residue  of  the  income  that  the  trustee 
might  not  choose  to  expend  in  improvements  or  salaries  of 
agents,  to  Lawrence  ;  the  third,  giving  the  whole  at  Law- 
rence's death  to  his  male  issue ;  the  fourth,  on  failure  of  such 
issue,  giving  the  whole  to  the  oldest  son  of  the  trustee,  then 
an  unmarried  man  of  twenty-five,  and  whom,  so  far  as  ap- 
pears, the  testator  liad  never  seen. 

By  this,  neither  the  title  nor  the  possession  of  the  prop- 
erty can  be  in  any  one  of  the  blood  or  name  of  Vanderveer, 
as  long  as  Lawrence,  the  only  one  of  the  name  provided  for, 
shall  live,  that  is,  according  to  the  usual  probabilities  of  life, 
for  about  thirty  years ;  and  the  amount  of  income  which  he 
may  receive  depends  upon  the  discretion  or  fancy  of  the 
trustee  in  improving.      A  gift  of   the  homestead,  and   the 
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income  of  the  residue  to  him  for  life,  would  have  been  ac- 
cording to  the  known  intention  of  the  testator,  as  is  the 
limitation  to  his  male  issue  after  his  death.  But  the  residue 
of  the  will,  especially  the  unlimited  power  of  indulging 
his  taste  or  disposition  for  improvements,  and  of  employ- 
ing agents  ad  libitum,  at  the  expense  of  the  estate,  is  so 
contrary  to  the  known  intentions  and  views  of  the  testator, 
that  it  is  exceedingly  difficult  to  believe  that  he  ever  under- 
standingly  made  these  provisions;  yet  it  is  not  impossible 
tliat  he  did  make  them  ;  and  the  fact  that  he  did  make  them 
is  testified  to  by  two  witnesses,  whose  characters  are  unim- 
peached,  and  who  are  not  in  this  matter  directly  contradicted 
by  any  one. 

Mr.  Wight  is  a  lawyer,  and  has  practiced  as  such  in  the 
city  of  New  York  for  several  years,  and  has  resided  at 
Somerville  for  three  years.  His  profession  is  a  respectable 
one,  and  although  there  may  be  members  of  it  in  the  city 
where  he  practices,  of  bad  character  for  integrity,  yet  a  large 
proportion  of  them  are  men  of  high  character.  If  he  had 
been  wanting  in  character,  something  might  have  been 
shown  which  would  have  aifected  his  credit,  and  enabled  the 
court  to  give  only  such  weight  to  his  testimony  as  it  might 
deserve. 

Mr.  Cornell,  the  other  witness,  is  a  native  of  the  state,  and 
has  spent  much  of  his  life  in  Somerset  county,  where  he  is 
well  known.  He  is,  and  has  been  for  years,  a  clergyman  of 
good  repute  in  two  most  respectable  denominations  of  simi- 
lar creed  and  character ;  he  is  the  son  of  a  clergyman,  and 
has  brothers  and  brothers-in-law  who  are  clergymen,  and  he 
is  descended  from  a  family  well  known  in  the  state,  whose 
name  has,  for  generations,  been  regarded  as  a  guaranty  of 
pure  and  elevated  character.  Had  he,  in  such  a  position, 
fallen  from  this  standard,  it  would  have  been  marked  against 
him,  and  might  have  been  brought  to  bear  upon  his  credibility 
in  this  cause. 

It  is  difficult  to  disregard  the  clear  and  positive  evidence 
of  two  such  witnesses,  uncontradicted,  solely  upon  what  ap- 
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pears  to  me  the  mere  improbability  of  siicb  dispositions  hav- 
ing been  made  by  the  testator. 

There  are  some  contradictions  of  both,  by  other  witnesses, 
in  collateral  matters,  that  go  to  shake  either  their  credibility, 
or  the  accuracy  or  credibility  of  these  witnesses  who  prove 
them.  But  I  do  not  think,  on  the  whole,  that  they  are  suffi- 
cient to  affect  their  credibility  seriously. 

There  is  more,  in  my  opinion,  in  the  story  which  each  of 
them  has  told  about  his  dislike  of  the  position  in  which  he  is 
placed  in  this  will,  to  create  distrust,  than  in  the  contradic- 
tions of  others.  Mr.  Cornell  says  that  he  was  dissatisfied 
with  the  position  in  which  he  was  placed  in  the  will,  on  the 
ground  that  the  relatives  of  the  testator  showed  ill  feeling, 
and  with  the  position  of  his  son,  because  it  would  be  de- 
moralizing for  a  child  to  grow  up  with  the  idea  of  being 
made  rich  by  another's  death.  It  is  difficult  to  believe  in 
the  truthfulness  of  the  reason  as  to  his  own  position,  as  he 
must  have  known,  when  he  assented  to  become  executor  in 
such  a  will  as  this,  that  almost  all  the  testator's  relatives 
would  be  dissatisfied ;  and  his  extreme  haste  and  eagerness, 
after  testator's  death,  to  prove  the  will,  in  violation  of  the 
usual  regard  shown  to  the  funeral  rites,  and  of  the  delay  re- 
quired by  law,  showed  that  he  had  but  little  regard  to  public 
opinion,  or  the  dissatisfaction  of  any  of  the  disappointed. 
The  fear  for  a  child  growing  up  seems  misplaced  for  a  coun- 
selor-at-law  of  twenty-five,  engaged  in  practice,  and  largely 
in  other  business  of  a  mercantile  nature,  especially  in  a 
father  of  a  large  family,  growing  up  with  the  knowledge  that 
at  his  death,  or  that  of  their  mother,  each  would  come  to  a 
large  estate.  He  must  have  been  inured  to  the  anxiety,  and 
should  have  reflected  that  the  mature  mind  of  his  oldest  son 
could  have  borne  the  prospect  of  a  fortune  contingent  in 
itself,  and  which  could  never  devolve  upon  him,  except  at  the 
end  of  a  life,  the  probable  duration  of  which  was  thirty 
years.  The  honesty  or  sincerity  of  this  pretence,  suggested 
to  the  testator,  cannot  be  believed.  Wight  says,  too,  that 
he  jdt  the  great  injustice  and  hardship  of  a  position  by  him 
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assumed  in  signing  the  first  will  as  a  loitness.  If  he  really 
felt  it,  he  could  have  been  relieved  by  having  the  will  taken 
to  the  testator,  and  read  over  and  re  executed  in  the  presence 
of  two  indifferent  witnesses.  But  the  great  difficulty  arises 
from  his  conclusion  that  there  was  hardship  in  the  position 
of  being  a  witness  to  the  will  of  a  testator  of  full  capacity 
and  independent  position,  and  on  whom  no  relative  had  any 
peculiar  claim,  unless  he  was  conscious  that  there  was  some- 
thing wrong  in  the  concoction  or  execution  of  this  will,  or  in 
what  he  would  be  required  to  testify,  in  order  to  support  it. 
It  is  usual  for  a  lawyer  to  attest  any  will  drawn  by  him,  in 
which  he  is  neither  a  beneficiary  or  executor,  without  any 
feeling  of  hardship  or  injustice. 

These  pretences  of  these  witnesses,  which  I  cannot  but  re- 
gard as  insincere  and  untruthful,  have  somewhat  impaired 
their  standing  in  my  view.  But  yet,  men  often  gloss  over 
and  apologize  for  their  conduct  in  certain  cases,  with  ex- 
cuses devised  for  the  jmrpose,  and  which  they  half  believe, 
who  would  not,  under  oath,  testify  to  a  direct  untruth. 

It  is  difficult  to  adopt  any  theory  by  which  this  will,  or 
any  part  of  it,  can  be  rejected,  which  does  not  involve  the 
veracity  and  character  of  these  two  witnesses. 

Besides,  if  this  will  is  rejected,  a  part  of  what  is  the  clearly 
established  testamentary  intention  of  the  testator,  which  he 
supposed  that  he  had  provided  for,  and  which  this  will  will 
cirry  into  effect,  would  be  thereby  defeated.  He,  without 
doubt,  intended  to  make  provision  for  Lawrence  during  his 
life,  out  of  the  income  ;  this  will  will  give  effect  to  that  in- 
tention, at  least  to  a  great  extent,  for  the  seemingly  unlim- 
ited power  to  expend  the  whole  in  improvements  and  in 
employing  agents,  if  he  should  attempt  to  exercise  it,  may 
be  restrained  within  proper  limits  by  the  courts.  And  the 
gift  of  the  whole  on  the  death  of  Lawrence  to  his  male  issue, 
is,  beyond  doubt,  one  of  the  long  cherished  intentions  of  the 
testator.  If  the  whole  will  is  rejected,  and  the  testator  de- 
clared to  have  died  intestate,  this  result  must  follow.  And 
I  am  not  prepared,  in  a  case  where  there  is  so  much  doubt 
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upon  the  evidence,  to  introduce,  for  tlie  first  time,  in  New 
Jersey,  the  rule  which  has  been  adopted  and  repeatedly  acted 
upon  by  the  probate  courts  in  England  and  New  York,  that 
if  part  of  a  will,  from  fraud  in  its  insertion,  or  any  other 
cause,  is  not  to  be  taken  as  the  will  of  the  testator,  the  resi- 
due may  be  admitted  to  probate,  and  the  part  whicii  is  not 
his  will  rejected,  and  not  recorded  or  copied  in  the  transcript 
annexed  to  the  probate. 

Lord  Chancellor  Cowper,  in  Plume  v.  Beale,  1  P.  W.  388, 
refused  relief  against  a  legacy  of  £100,  interlined  in  the 
will  of  the  testatrix,  by  Mrs.  Beale,  while  watching  the 
corpse  in  the  room  where  the  will  was,  and  placexl  his  refu- 
sal on  the  ground  that  the  spiritual  or  probate  court  had 
power  to  prove  the  will,  with  a  reservation  of  this  legacy. 
Sir  George  Hay,  in  Barton  v.  Robins,  3  Phil.  442,  note  6, 
admitted  part  of  a  will,  and  rejected  the  residue;  his  judg- 
ment was  affirmed  in  the  Court  of  Delegates,  in  1769.  Sir 
John  Nicholl,  in  BiUinghurst  v.  Vickers,  1  Phil.  187,  pur- 
sued the  same  course.  Surrogate  Bradford,  of  New  York, 
in  the  case  of  Burger  v.  Hi/l,  1  Braclf.  360,  approved  and 
acted  upon  the  same  doctrine,  and  sustains  it  by  many  })re- 
cedents.  One  of  his  predecessors,  Surrogate  Campbell,  a 
judge  of  reputation  on  testamentary  matters,  in  1833,  in 
the  case  of  the  will  of  Catharine  C.  Young,  in  an  opinion 
which  is  not  preserved  or  reported,  but  which  I  have  read, 
admitted  part  of  the  will  to  probate  on  evidence  like  that  in 
this  case,  showing  that  the  part  retained  was  according  to 
her  well  known  intentions  declared  to  her  family,  and  on 
proof  that  the  part  rejected  diftered  from  such  intentions 
and  was,  at  the  instance  of  those  by  whom  she  was  sur- 
rounded, put  in  a  will  executed  in  extreme  illness  when 
there  was  some  reason  to  doubt  her  capacity  to  change  her 
cherished  intention.  And,  although  in  a  subsequent  deci- 
sion upon  the  same  will  in  this  court,  by  P.  Dickerson,  Or- 
dinary, the  whole  will  was  admitted  to  probate,  it  was  be- 
cause tiie  court  did  not  reach  the  same  conclusion  from  the 
evidence,  and  not  because  of  a  different  view  of  the  power 
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of  the  court.  In  this  case,  by  admitthig  the  will  to  probate, 
except  paragraphs  marked  a  and  c,  and  the  part  of  para- 
graph cZ',  after  the  word  "surviving,"  the  provisions  of  the  . 
will  remaining  would  give  effect  to  intentions  which  all 
admit  were  adopted  by  the  testator,  and  would  exclude  the 
parts  contested  by  the  caveators,  and  over  which  serious 
doubt  is  thrown.  The  gift  of  the  income  of  the  lands  to 
Lawrence  for  life,  would  give  him  the  estate.  The  provi- 
sions omitted  could  not,  by  the  force  of  the  statute  of  wills 
now  in  force,  be  supplied.  Though  this,  in  England,  was 
done  before  the  statute  of  Victoria. 

I  have  had  great  doubt  whether  I  ought  not  to  adopt  this 
course  with  regard  to  this  will.  But  notwithstanding  all 
those  considerations,  and  the  great  difficulty  I  have  in  really 
believing  that  the  testator,  understandingly,  could  have  ex- 
ecuted a  will  like  this,  I  do  not  feel  at  liberty  to  disregard 
the  evidence  of  two  unimpeached  and  respectable  witnesses, 
who  clearly  and  positively  testify  to  the  facts  necessary  to 
establish  this  will.  Courts  and  jurors  must  be  cautious  in 
rejecting  positive  testimony,  and  should  never  disregard  it 
simply  because  of  their  own  theories  of  its  probability  or 
improbability.  And  fraud  should  not  be  inferred,  because 
we  see  it  was  possible  or  even  rather  probable ;  but  it  should 
be  shown  by  positive  proof,  or  circumstances  of  such  force 
as  not  to  permit  of  serious  doubt. 

For  these  reasons  I  have  been  constrained  to  come  to  the 
conclusion  to  admit  this  will  to  probate,  entire.  And  if  I 
should  err  in  this  result,  to  which  I  have  arrived  not  with- 
out great  distrust  of  its  correctness,  I  am  relieved  by  the 
fact  that  since  this  cause  came  into  court,  an  act  has  been 
passed  giving  an  appeal  to  a  court -composed  of  judges  whose 
learning  and  ability  will  give  relief  from  any  errors  into 
which  I  may  have  Mien,  and  whose  numbers  will  give  au- 
thority to,  and  confidence  in  their  decision.  And  if  they 
should  differ  from  me  in  their  view  of  the  facts,  their  au- 
thority will  finally  settle  the  practice  to  be  pursued  in  such 
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case,  where  one    part  of  a  will  is,  and  another  is  not,  the 
true  will  of  the  testator. 

In  this  case,  as  there  were  clearly  reasonable  grounds  for 
the  action  of  the  caveators  in  contesting  this  will  to  the  full 
extent  in  which  it  has  been  done,  their  costs  and  expenses, 
including  proper  counsel  fees,  must  be  paid  out  of  the  estate.* 


Munn's  Executor,  appellant,  and  Munn,  respondent. 

1.  Compensation  for  services  as  executor. 

2.  Action  of  respondent  being  for  advantage  of  all  concerned,  his  costs 
and  a  reasonable  counsel  fee  allowed  out  of  estate. 


This  was  an  appeal  from  the  decree  of  the  Orphans  Court 
of  the  county  of  Essex,  upon  exceptions  taken  by  the  respon- 
dent to  the  account  of  the  appellant.  The  Orphans  Court 
reduced  a  charge  made  by  the  appellants  of  $1845  for  ser- 
vices to  the  testator  in  his  lifetime,  to  one  half  of  that  sum, 
or  $922.56,  reducing  the  rate  of  $30  per  month  to  |15  per 
month. 

Mr.  W.  S.  Whitehead,  for  appellant. 
Mr.  J.  W.  Taylor,  for  respondent. 

The  Ordinary. 

The  question  is  one  upon  the  evidence,  as  to  the  value  of 
the  appellant's  services  ;  whether  they  were  worth  $30  per 
month  as  charged  in  the  account,  or  only  $15  as  allowed  by 
the  Orphans  Court. 

The  value  of  services  of  the  nature  of  those  in  this  case  it 
is  very  difficult  to  determine ;  they  were  of  a  very  irregular 
and  desultory  kind.  There  is  no  standard  by  which  they 
can  be  measured.  They  must  be  judged  of  by  the  circum- 
stances under  which  they  were  rendered,  and  the  relation  of 

*Decree  reversed,  6  C.  E.  Qr.  561. 
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the  parties,  and  the  object  and  purpose  of  both  parties  in 
making  the  engagement. 

Upon  considering  the  evidence  in  the  case,  and  looking 
at  all  the  circumstances  attendant  upon  the  engagement,  I 
am  of  the  opinion  that  the  amount  fixed  by  the  Orphans 
Court  was  a  fair  and  i)roper  allowance.  I  must,  therefore^ 
affirm  the  decree. 

The  costs  of  the  respondent,  including  a  reasonable  coun- 
sel fee,  to  be  paid  out  of  the  estate,  his  action  being  for  the 
advantage  of  all  concerned. 


OCTOBER   TERM,   1869. 

In  the  matter  of  the  probate  of  the  will  of  Chris- 
topher Hebden,  deceased. 

1.  A  will  drawn  by  an  attorney,  a  few  hours  before  the  testator's  death, 
pursuant  to  his  instructions,  but  its  execution  postponed  until  he  should 
feel  stronger,  though  he  asserted  that  his  will  was  as  it  had  been  drawn, 
refused  admission  to  probate  as  a  nuncupative  will. 

2.  It  is  essential  to  a  nuncupative  will  that  it  be  only  a  verbal  declaration 
of  the  testatoi-'s  wishes  made  in  the  presence  of  witnesses  called  upon  by 
him  to  bear  witness  that  such  is  his  will. 


The  contest  in  this  case  is  as  to  the  validity  of  a  will  offered 
to  be  proved  as  the  nuncupative  will  of  the  deceased.  Cita- 
tions were  issued  to  the  next  of  kin,  who  appeared  by  their 
proctor,  and  depositions  were  regularly  taken  to  support  the 
will.     The  argument  was  had  upon  these  depositions. 

Mr.  Stone,  in  support  of  the  will. 

M)\  T.  Runyon  for  contestants. 
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The  Ordinary. 

Christopher  Hebden  died  on  the  16th  of  July,  1866,  in  the 
city  of  Newark,  at  a  house  where  he  had  been  residing  for 
sixteen  weeks;  he  was  over  seventy  years  of  age,  and  had 
personal  property  of  more  than  $10,000  in  value.  He  sent 
on  that  day  for  some  one  to  draw  his  will.  In  compliance  with 
this  message  an  attorney  canae  about  eleven  o'clock,  and  at 
his  request  took  instructions  from  him  for  writing  his  will ; 
these  instructions  were  written  down,  and  from  them  the 
attorney  drew  a  will  complete  in  its  disposition,  except  the 
christian  name  of  Mrs.  Stephens,  one  of  the  three  residuary 
legatees,  but  without  any  date  or  testandum  clause,  and 
without  any  attestation  clause.  Thia  he  read  to  the  testator 
in  presence  of  two  other  witnesses,  and  the  testator  said  that 
was  the  way  he  wished  his  property  to  go.  He  had  then 
become  weary,  and  desired  to  leave  the  matter  until  Mrs. 
Stephens'  name  could  be  ascertained,  and  until  he  should  feel 
somewhat  stronger,  and  was  unwilling  to  sign  the  will  at 
that  time.  The  attorney  went  away  with  the  understanding 
that  he  was  shortly  to  return  and  finish  the  will,  and  have 
it  executed.  He  returned  in  about  two  hours,  and  the  testa- 
tor was  dead. 

The  attorney  alterwards  reduced  to  writing  the  particulars 
of  the  transaction  in  these  words. 

"  We  do  hereby  certify  that,  being  in  the  room  with 
Christopher  Hebden,  formerly  of  Clinton  township,  Essex 
county.  New  Jersey,  in  Coe's  place,  rear  of  57  Court  street, 
in  the  city  of  Newark,  in  said  county  and  state,  on  Monday, 
the  16th  day  of  July,  1866,  the  said  Christopher  Hebden, 
then  being  of  sound  mind  and  memory,, did,  in  our  hearing, 
say  to  John  P.  Jackson,  junior,  lawyer, of  Newark  aforesaid, 
who  was  directed  by  the  said  Christopher  Hebden  to  prepare 
his  will,  that  his  \vill  was  in  manner  following."  Then 
reciting  a  copy  of  the  draft  prepared  and  read  to  the  testa- 
tor, it  continues  :  "  We  do  also  certify  that  we  were  present 
at  the  time  of  the  making  of  the  declaration  aforesaid  by 
the  said  Christopher  Hebden,  and  that  the  same  was  made 
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by  him  a  few  hours  before  his  death  in  the  house  of  Daniel 
Smith,  in  Coe's  place  aforesaid.  In  witness  whereof  we  have 
hereunto  set  our  hands  this  20th  day  of  July,  1866."  This 
was  signed  by  the  three  persons  present  on  the  day  of  its  date. 

There  was  no  evidence  either  in  this  paper  or  theproofs, 
that  he  had  bid  the  persons  present,  or  any  of  them,  to  bear 
witness  that  that  was  his  will,  or  that  he  used  any  words  to 
that  effect.  The  only  proof  was  that  he  gave  directions  to 
the  attorney  to  draw  a  will  to  that  effect. 

The  statute  of  1851,  concerning  wills,  directs  that  all  wills 
shall  be  in  writing  and  signed  by  the  testator  in  the  presence 
of  two  witnesses,  but  provides  that  this  shall  not  affect  the 
existing  law  relating  to  nuncupative  wills.  That  law  was 
the  statute  concerning  wills  passed  in  1846,  and  which  re- 
enacted,  almost  literally,  the  provisions  relative  to  nuncupa- 
tive wills  contained  in  the  statute  of  frauds.  29  Car.  2,  ch.  3. 
These  provide  that  no  nuncupative  will  shall  be  good,  unless 
the  testator  at  the  time  of  pronouncing  the  same  did  bid  the 
persons  present,  or  some  of  them,  to  bear  witness  that  such 
was  his  or  her  will,  or  words  to  that  effect. 

The  objections  made  by  the  next  of  kin  to  the  probate 
of  this  will  are  two  :  The  first,  that  the  testator  did  not  make 
or  intend  to  make  a  nuncuj)ative  will,  but  only  to  give  instruc- 
tions for  drawing  a  written  will  to  be  executed  at  a  future 
time.  The  second,  that  one  of  the  essential  requirements  of 
the  statute  was  not  complied  with,  as  he  <iid  not  call  on  any 
one  to  bear  witness  that  this  was  his  will,  or  use  any  words 
to  that  effect.  •    . 

The  term  "  nuncupative  will,"  as  used  in  their  statute  of 
frauds,  has  always  been  held,  by  the  Epglish  courts,  to  mean 
a  will  not  committed  to  writing  by  the  direction  of  the  tes- 
tator ;  one  whose  efficacy  de})ended  upon  its  being  declared 
verbally  by  him  to  be  his  will.  Directions  or  instructions 
for  wills  reduced  to  writing  by  the  testator,  or  by  some  other 
person  by  his  direction,  have  never  been  considered  as  nun- 
cupative or  oral  wills,  but  have  uniformly  been  treated  and 
proved  as  written  wills.     Wills  of  personal  estate  were  not 
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required  to  be  signed  or  attested  in  England  until  1838,  by 
the  statute  of  wills  of  1  Vict,  or  in  this  state  until  the  act 
of  1851,  or  rather  until  the  act  of  1850,  for  which  that  was 
substituted.  The  provisions  of  the  statute  of  frauds  re- 
iciting  to  nuncupativ^e  wills,  which  had  been  in  force  for  more 
than  one  hundred  and  fifty  years,  did  not  prevent  admitting 
to  probate  actual  testamentary  dispositions  whigh  had  been 
committed  to  writing  by  authority  of  the  testator  with  in- 
tention to  execute,  if  left  unsigned  by  accident,  or  the  act  of 
God. 

The  judgment  of  Sir  John  Nichols,  in  Huntingdon  v. 
Huntingdon,  2  Phil.  213,  shows  that  this  was  the  estab- 
lished doctrine  of  the  ecclesiastical  courts.  In  1686,  shortly 
after  the  statute  of  frauds,  the  English  Court  of  Chancery, 
in  Strish  v.  Pelham,  2  Vem.  647,  held  that  the  instructions 
of  Strish,  committed  to  writing  by  the  person  to  whom  he 
gave  them,  constituted  a  good  will,  and  none  of  the  require- 
ments for  a  nuncupative  will  were  shown.  This  is. referred 
to  by  Chancellor  Walworth,  in  his  opinion  in  The  Puhlio 
Axlministrator  v.  Watts  and  Leroy,  1  Paige  373.  And  in 
that  case,  in  the  Court  of  Errors,  4  Wend.  168,  the  will  of 
Johri  G.  Leake,  found  in  his  safe  unsigned,  though  with  a 
tcstandum  clause,  showing  that  it  was  designed  for  formal 
execution,  was  admitted  to  probate,  because  written  out  by 
himself,  though  not  published  as  required  for  a  nuncupative 
will. 

A  nuncupative  will  is  defined  by  Perkins,  §  476,  to  be 
"  when  a  man  lieth  languishing,  for  fear  of  sudden  death, 
daretli  not  to  stay  the  writing  of  his  testament,  and  there- 
fore he  prayeth  his  curate  and  others  to  bear  witness  of  his 
last  will,  and  declareth  by  word  what  his  last  will  is."  lu  7 
Bac.  Abr.  305,  Wills  D,  the  same  definition  is  adopted.  It  is 
approved  by  Chancellor  Kent,  in  Prince  v.  Hazleton,  20  Johns. 
R.  502. 

If  these  authorities  are  correct,  and  they  are  supported  hj 
the  literal  meaning  of  the  word,  a  nuncupative  will  can  only 
be  a  verbal  declaration,  made  in  presence  of  witnesses  called 
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on  to  notice  it,  and  not  reduced  to  writing  by  direction  of 
the  testator.  He  must  intend,  at  the  time,  that  the  verbal 
declaration  so  declared  shall  be  his  will.  This  is  entirely  in- 
consistent with  the  position  contended  for,  that  unexecuted 
verbal  instructions  for  a  will,  which  are  intended  to  be  re- 
duced to  writing  and  signed,  may  be  proved  as  a  nuncupative 
will.  The  very  essence  and  substance  of  the  matter  is,  that 
the  testator  shall  intend  the  declaration  so  made  to  be  his 
will.  And  tlie  words  of  the  statute  require  this  construction  ; 
they  are  "at  the  time  of  pronouncing  the  same,  bid  the 
persons  present."  These  refer  to  the  publication,  or  pro- 
nouncing the  declarations  to  be  his  last  will  and  testament. 
This  is  a  formal  adoption  of  the  declaration  as  his  last  will, 
not  a  postponing  it  for  future  execution  as  the  adoption  of  it. 

I  am  aware  that  there  are  cases  in  several  of  the  states, 
in  which  written  instructions  have  been  admitted  to  probate 
as  nuncupative  wills.  It  may  be  that  the  statutes  of  these 
states  require  such  action; but  if  they  do  not,  I  am  not  will- 
ing to  hold  that  written  instructions  can  constitute  a  nuncu- 
pative will,  in  face  of  the  statute  requiring  written  wills  to 
be  signed,  introducing  a  new  rule  that  declared  invalid  such 
instructions,  which  had  before  been  proved  as  written,  not  as 
nuncupative  wills. 

The  second  objection, that  there  was  no  rogatio  testium,  no 
asking  of  any  one  to  bear  witness,  is,  in  my  opinion,  also 
well  taken.  The  statute  of  29  Car.  2,  ch.  3,  and  our  stat- 
ute of  wills,  intended  to  adopt  this  requisite,  which  entered 
into  the  definition  as  given  by  Perkins,  and  in  Bacon's 
Abridgment.  It  requires,  explicitly,  that  the  testator  shall 
call  upon  those  present  to  bear  witness  that  such  is  his  will. 
This  is  clearly  a  different  act  from  pronouncing  it  to  be  his 
will.  It  is  distinguished  by  the  very  words  of  the  statute. 
Simply  saying,  "It  is  my  will,"  or  "I  wish  thus,"  is  a  de- 
claration or  pronouncing  of  what  the  will  is.  This  the  stat- 
ute declares  shall  not  be  sufficient;  but  that  the  testator 
shall  go  through  the  form  of  bidding  or  asking  those  present 
to  witness  that  it  was  his  will.     This  is  a  salutary  provision 

Vol.  v.  2  g 
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against  fraud  that  is  very  efficacious  to  prevent  the  talk  of  a 
testator  not  meant  to  go  into  efifect  as  a  will,  from  being 
proved  as  such.  I  find  no  authority  or  case  in  England  or 
in  this  country,  for  dispensing  with  this  plain  requisition  of 
the  statute.  The  English  authorities  uniformly  hold  that 
all  the  requisitions  of  the  statute  must  be  strictly  comj)lied 
with,  and  the  compliance  clearly  proved.  Bennett  v.  Jack- 
son, 2  Phil.  190;  Parsons  v.  Mille)',  Ibid.  194. 

In  Lemann  v.  Bonsall,  1  Addams  389,  Sir  John  Nicholl 
doubted  Avhether  a  nuncupation  beginning  thus,  "  Listen  all 
of  you  what  I,  Elizabeth  Jones,  do  say,"  was  a  sufficient 
compliance  with  the  statute.  And  calling  upon  witnesses 
by  the  testator  himself,  was  held  essential  to  the  validity  of 
a  nuncupative  will,  in  Winn  v.  Boh,  3  Leigh  140 ;  Brown 
V.  Brown,  2  Murphy  350;  Givin  v.  Wright,  8  Humphreys 
639;  Ridley  v.  Coleman,  1  Sneed  616;  Arnett  v.  Arneit, 
27  III.  247. 

On  both  grounds,  I  am  of  opinion  that  probate  of  this 
will  must  be  denied. 


Prickett  and  others,  appellants,  and  Prickett's  Adminis- 
trators, respondents.* 

1.  Delivery  of  a  bill  by  a  decedent,  shortly  before  his  death,  to  his  sou, 
who  took  out  letters  of  administration,  at  the  same  time  telling  him  to 
collect  it  and  take  care  of  it,  is  not  a  gift,  and  he  will  be  required  to  ac- 
count for  it. 

2.  Compensation  cannot  be  recovered  for  services  rendered  a  parent  after 
the  child  attains  majority,  while  a  member  of  his  parent's  family,  where  no 
arrangement  or  agreement  has  been  made  as  to  payment  for  such  services, 
and  no  circumstances  are  shown  from  which  such  an  understanding  can  be 
fairly  inferred. 

This  was  an  appeal  from  the  decree  of  the  Orphans  Court 
of  the  county  of  Burlington,  refusing  to  allow  exceptions 

*CiTED  in  Gardner' 8  Adm'r  v.  Schooley,  10  C.  E.  Or.  154. 


OCTOBER  TERM,  1869.  479 

Prickett  v.  Prickett's  Administrators. 

taken  by  the  appellants  to  the  final  account  of  the  respondents, 
as  administrators  of  Zachariah  Prickett. 

Mr.  F.  Voorhees,  for  appellants. 

Mr,  Merritt,  for  respondents. 

The  Ordinary. 

The  first  exception  in  the  Orphans  Court  is,  that  the  ac- 
countants had  not  charged  themselves  with  all  the  estate  of 
the  deceased,  which  had  come  to  their  hands.  The  proof  to 
sustain  this  was,  that  the  accountant,  Charles  S.  Prickett, 
lived  with  the  intestate,  who  was  his  father,  to  the  time  of 
his  death,  as  one  of  his  family,  and  had  the  management  of 
the  intestate's  farm,  and  sold  the  produce  and  received  the  price, 
which  he  paid  over  to  his  father.  The  decedent  shortly 
before  his  death  handed  to  Charles  a  bill  of  $102,  for  grain 
sold,  told  him  to  collect  it  and  take  care  of  it.  Charles  col- 
lected the  money  after  his  father's  death,  but  did  not  charge 
himself  with  it  in  his  account.  The  whole  question  depends 
upon  the  inference  to  be  drawn  from  the  language  of  the 
intestate,  in  handing  the  bill  for  collection.  The  respondents 
contend  that  this  was  a  gift.  The  words  clearly  do  not  im- 
port a  gift,  and  there  is  nothing  in  the  circumstances  or  the 
habit  of  dealing  between  the  parties  before  this,  which  can 
convert  this  expression  into  a  gift.  I  think  the  court  should 
have  charged  the  administrators  with  this  amount  received 
by  one  of  them. 

The  second  exception  is  to  the  allowance  and  payment  of 
accounts  presented  by  four  of  the  children  of  the  deceased, 
for  services  performed  in  his  lifetime,  while  living  with  him 
as  members  of  his  family. 

When  a  child  renders  services  to  a  parent,  after  the  child 
is  of  age,  but  while  he  is  a  member  of  the  parent's  family, 
and  no  arrangement  or  agreement  has  been  made  as  to  pay- 
ment for  such  services,  and  no  circumstances  are  shown  from 
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which  such  uuderstanding  can  be  fairly  inferred,  the  child 
cannot  recover  compensation  for  such  services;  nor,  on  the 
other  hand,  can  the  parent  recover  for  board,  clothing,  or 
other  things  furnished  to  a  child  while  living  with  him  as  a 
member  of  the  family,  without  some  agreement  or  under- 
standing for  that  purpose  ;  and  especially  when  such  service& 
are  rendered  by  a  child  who  receives  board,  clothing,  and 
other  support  from  the  parent  while  a  member  of  the  family, 
and  no  agreement  or  understanding  is  had  as  to  payment  for 
either,  it  will  be  inferred  that  neither  was  to  be  paid  for. 
Ridgway^s  Ex'r  v.  English,  2  Zab.  409 ;  Updike  v.  Titus,  2 
Beas.  151;    Updike  v.  Tenbroeck,  3   Vroom  105. 

The  fact  that  each  of  these  children  rendered  these  ser- 
vices for  years  before  the  death  of  their  father,  and  received 
their  support  from  him,  and  that  neither  kept  or  rendered  to 
their  father  any  account  for  their  services  or  of  their  support, 
and  that  compensation  or  amounts  were  never  spoken  of  or 
alluded  to  between  them,  is  strong  proof  that  compensation 
was  not  expected  or  intended  by  either  party.  Gilbert,  one 
of  the  sons,  had  been  away  from  home  after  he  became  of 
age,  keeping  school  and  working  at  wages  for  himself,  but 
staying  at  his  father's  from  time  to  time.  His  father  told 
him  there  was  a  home  for  him,  and  he  must  help  take  care 
of  it;  that  he  could  earn  as  much  there  as  he  could  any- 
where else,  and  that  his  iielp  was  needed  there.  After  that 
Gilbert  remained  at  home,  worked  on  the  farm  and  was  sap- 
ported  by  his  father.  This  does  not  amount  to  an  agreement 
to  pay  wages,  or  to  an  understa'nding  that  he  was  to  return 
home  on  wages.  It  was  the  offer  of  a  home  to  a  son  who 
had  been  engaged  in  desultory  occupations  since  he  had  left 
it,  with  an  assurance  that  he  could  make  himself  useful,  and 
would  be  no  burden  to  his  father  if  he  would  help  take  care 
of  it.  Gilbert  so  considered  this  offer,  for  he  presented  no 
account  to  his  father  for  these  services  in  his  lifetime,  and 
testifies  that  he  did  not  intend  to  present  an  account  after 
his  death,  until   he  found    that  others  of  the  children   were 
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•doing  SO.  As  to  the  accounts  of  the  other  children,  there  is 
no  proof  whatever  to  take  them  out  of  the  established  rule 
in  such  cases.  The  Orphans  Court  should  have  sustained 
this  exception,  and  the  decree  must  be  reversed. 


In  the  matter  of  the  estate  of  James  Eakin, 
deceased.* 

1.  In  the  settlement  of  estates  by  executors,  neither  the  Orphans  Court, 
tior  the  Prerogative  Court,  can  make  an  order  of  distribution. 

2.  The  order  of  distribution  is  not  made  by  any  authority  or  power 
inherent  in  the  court,  and  the  statute  authorizes  such  order  in  cases  of  in- 
testacy. 

3.  The  Ordinary,  in  England,  never  had  the  power  of  making  an  order 
of  distribution  where  there  was  a  will. 


Two  of  the  executors  of  James  Eakin,  deceased,  together 
filed  their  account  in  the  Prerogative  Court,  showing  a  bal- 
ance in  their  hands  of  $10,665.10.  The  otiier  executor  filed 
his  separate  account,  showing  a  balance  in  his  hands  of  $43,- 
194.82.  The  two  executors  took  a  rule  against  their  co-ex- 
ecutor to  show  cause  why  he  should  not  pay  over  to  them  so 
much  of  the  balance  in  his  hands  as  would,  added  to  the 
balance  in  their  hands,  make  the  full  amount  in  their  hands 
at  least  two  thirds  of  the  aggregate  balance,  to  be  invested 
under  the  order  of  this  court,  or  otherwise,  pursuant  to  the 
trusts  reposed  in  the  executors,  by  the  will.  The  cause  was 
heard  upon  the  argument  of  the  rule. 

*  Note. — The  reporter  is  indebted  to  Gov.  Vroom  for  a  copy  of  this  opin- 
ion, delivered  at  February  Term,  1858,  but  never  reported.  It  settles  an 
important  question  not  before  decided  in  this  state,  and,  therefore,  though 
greatly  out  of  its  chronological  order,  it  is  published  here. 
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Mr.  J.  C.  Tea  Eyck  and  Mr.  Browning,  for  the  rule. 

3Ir.  A.  L.  Eakin  aud  Mr.  P.  D.  Vroom,  contra. 

Williamson,  Ordinary. 

After  the  settlement  by  the  executors  of  their  accounts  in 
this  court,  the  following  rule  was  taken  :  "  The  separate  ac- 
count of  Alexander  R.  Shreve  and  Zachariah  Reed,  two  of 
the  executors  of  said  testator,  having  been  settled,  by  which 
it  appears  that  there  is  a  balance  in  the  hands  of  the  said 
two  executors  to  the  amount  of  $10,665.10,  and  the  separate 
account  of  Alphonso  L.  Eakin,  one  of  the  executors  of  said 
testator,  having  been  also  settled,  by  which  it  appears  there  is 
a  balance  in  the  hands  of  said  executor,  to  the  amount  of 
$43,194.82;  it  is  therefore  ordered,  on  motion  of  John  C. 
Ten  Eyck,  esq.,  proctor  of  said  two  executors,  Alexander  R. 
8hreve  and  Zachariah  Read,  that  the  said  Alphonso  L. 
Eakin,  executor  as  aforesaid,  do  show  cause,  before  this  court, 
at  ten  o'clock  in  the  forenoon  of  the  third  Tuesday  of  No- 
vember next,  why  so  much  of  said  balance  in  his  hands  as 
aforesaid,  shall  not  be  paid,  or  handed  over  by  him  to  said 
Alexander  and  Zachariah,  as  will,  being  added  to  the  said 
balance  in  their  hands,  as  aforesaid,  make  the  full  amount  in 
their  hands,  at  least  two  thirds  of  the  aggregate  balance  afore- 
said, to  be  invested  under  the  order  of  this  court,  or  other- 
wise, in  execution  of  the  trusts  reposed  in  said  Alexander  R. 
Shreve,  Zachariah  Read,  and  Alphonso  L.  Eakin,  by  the  will 
of  said  testator.  And  it  is  further  ordered  that  either  party 
have  leave  to  take  affidavits,  on  notice,  of  themselves  and 
witnesses,  to  be  read  on  the  final  argument  of  this  rule.  Dated 
October  30th,  a.  d.  1857." 

Counsel  have  been  heard  on  both  sides,  on  a  motion  to 
make  this  rule  absolute.  As  it  was  admitted  on  the  argu- 
ment, that  the  success  of  the  motion  must  depend  upon  the 
power  of  the  Prerogative  Court  to  make  an  order  or  decree 
of  distribution,  I  shall  confine  myself  to  that  question,  as 
my  view  of  it  necessarily  disposes  of  the  motion  before  the 
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court.  On  the  argument  I  asked  the  question  if  there 
was  such  a  thing  as  an  order  of  distribution,  in  the  settle- 
ment of  estates  by  executors.  It  struck  me  as  a  novelty  at 
the  moment,  and  as  being  entirely  opposed  to  all  my  recol- 
lections of  the  history  of  the  law  in  the  settlement  of  estates. 
In  the  case  of  intestacy,  the  law  administers  and  disposes 
of  the  estate.  After  the  debts  are  paid  the  next  of  kin  are 
entitled  to  the  residuary  estate.  Upon  looking  into  the  his- 
tory of  the  law  upon  the  subject,  we  shall  see  how  it  became 
a  matter  of  necessity,  in  cases  of  intestacy,  to  make  an  order 
of  distribution.  But  as  to  the  settlement  of  estates  by  execu- 
tors under  a  will,  all  that  executors  have  to  do  is  to  exe- 
cute the  will  of  the  testator.  The  rights  of  legatees  under 
the  will,  do  not  depend  on  a  decree  of  the  court.  It  is  true, 
the  court  settles  what  amount  of  assets  are  in  the  hands  of 
tiie  executors,  out  of  which  the  legacies  are  to  be  paid ;  but 
a  legatee  is  not  obliged  to  wait  for  such  a  settlement  before 
he  can  maintain  a  suit  for  his  legacy.  One  of  the  proposi- 
tions of  the  counsel,  who  argued  for  the  rule,  was  that  no 
suit  could  be  brought  for  a  legacy  until  the  court  made  a 
decree  of  distribution.  This  certainly  is  a  mistake.  The 
cases  cited  do  not  sustain  tiie  position.  The  Ordinary  v. 
Smith's  Ex'rs,  3  Greenes  R.  94,  and  Wier's  Adm'rs  v.  Imm,, 
2  South.  823,  were  cases  of  intestacy.  Williams,  on  Execu- 
tors, vol.  2,  p.  905,  remarks :  "  The  office  of  an  administra- 
tor, as  far  as  it  concerns  the  collecting  of  the  eflfects,  the 
making  of  an  inventory,  and  the  payment  of  debts,  is  alto- 
gether the  same  as  that  of  an  executor;  but  as  there  is  no 
will,  except  the  administration  be  cum  testamento  an7iexo,  to 
direct  the  subsequent  disposition  of  the  property,  at  this 
point  they  separate,  and  must  pursue  different  courses." 
"Why  do  they  separate  ?  Because  the  will  of  the  testator  is  to 
govern  as  to  the  disposition  of  the  estate  in  one  case,  while  the 
law  regulates  it  in  the  other.  The  will  directs  the  executors 
as  to  the  subsequent  disposition  of  the  property ;  and  it  is  be- 
cause there  is  no  such  guide,  that  the  court  directs  the  admin- 
istrators in  case  of  intestacy.     In  legislating  upon  the  subject, 
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tlie  law  making  power  have  seen  fit,  in  cases  of  intestacy,  to 
impose  upon  the  court  the  duty  of  ascertaining  who  are  enti- 
tled, as  next  of  kin,  to  the  residuary  estate,  and  to  order 
distribution  accordingly.  But  they  have  imposed  no  such 
duty  in  the  case  of  executors.  The  next  of  kin  founds  his 
suit  upon  the  order  of  the  court.  The  foundation  upon 
which  the  legatees  rest,  is  the  will  of  the  testator. 

The  oixler  of  distribution  is  not  made  by  any  authority  or 
power  inherent  in  the  court.  We  shall  see  that  the  court 
attempted  to  exercise  such  a  power  in  vain  ;  and  that  it  was 
in  consequence  of  such  failure  that  the  statute  was  passed, 
conferring  the  authority.  It  was  insisted  that  the  Ordinary 
here  had  the  same  power  and  authority  in  the  settlement  of 
estates,  that  the  Ordinary,  in  England,  formerly  had.  Ad- 
mitting this  to  be  so,  it  certainly  cannot  be  shown  that  the 
Ordinary  ever  exercised  the  power  of  making  a  distribution 
in  estates  where  there  was  a  will.  It  would  be  impossible, 
in  many  cases,  to  exercise  the  power.  It  necessarily  in- 
volves the  right  to  settle  all  disputes  arising  upon  the  con- 
struction of  a  will,  and  makes  the  court,  where  the  will  is 
proved,  a  court  of  construction.  This  proposition  being  ad- 
mitted, then  it  follows  that  all  our  orphans  courts  possess 
the  same  power.  This  certainly  was  never  dreamed  of.  If 
it  can  be  shown  that  the  power  is  not  inherent  in  the  court, 
but  is  derived  from  the  statute,  then  it  becomes  a  mere 
question  as  to  whether  there  is  any  statute  covering  the 
case. 

After  the  crown  had  invested  the  prelates  of  the  church 
with  that  branch  of  its  own  prerogative,  the  control  over  the 
transitory  goods  of  the  deceased,  on  the  ground  that  none 
was  more  fit  to  have  such  control  than  the  Ordinary,  who  all 
his  life  had  the  care  and  charge  of  his  soul,  such  flagrant 
abuses  grew  up,  that  the  legislature  passed  the  statute  of 
Edward  III,  which  was  the  origin  of  the  office  of  adminis- 
trator. This  statute  compelled  the  Ordinaries  to  depute 
"  the  next  and  most  lawful  friends  of  the  dead  person  intes- 
tate to  administer  his  goods.'^     After  the  Ordinary  was  di- 
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vested,  by  this  statute,  of"  his  authority  of  administering, 
himself,  the  intestate's  effects,  the  spiritual  court  attempted 
to  enforce  distribution,  and  took  bonds  of  the  administrator 
for  that  purpose.  Then  the  temporal  courts  interfered,  and 
declared  such  bonds  to  be  void  in  law,  on  tiie  ground  that, 
by  the  grant  of  administration,  the  ecclesiastical  authority 
was  executed,  and  ought  to  interfere  no  farther.  Hughes  v. 
Hughes,  1  Lev.  233.  Prohibition  on  a  suit  in  the  Ecclesi- 
astical Court,  for  obliging  an  administrator  to  a  distribu- 
tion. And  upon  long  and  solemn  arguments,  and  hearing  of 
civilians  at  large,  it  was  resolved  :  That  the  Ecclesiastical 
Court  could  not  oblige  an  administrator  to  a  distribution, 
and  that  their  bonds,  taken  to  that  intent,  are  void.  And, 
also,  Slawney's  case,  Hobart  83.  The  result  of  these  de- 
cisions was  to  give  the  administrator  the  residue  of  the 
intestate's  effects,  after  paying  off  the  debts  and  funeral  ex- 
penses. This  continued  abuse  gave  rise  to  the  statute  of  dis- 
tribution. 22  and  23  Car.  2,  ch.  10.  This  statute  compels 
the  administrator  to  give  bond  to  the  Ordinary"!  A  part  of 
the  condition  of  the  bond  is,  that  "all  the  rest  and  residue 
of  the  said  goods,  chattels,  and  credits  which  shall  be  found 
remaining  upon  the  said  administrator's  account,  the  same 
being  first  examined  and  allowed  of  by  the  judge  or  judges 
for  the  time  being  of  the  said  court,  shall  deliver  and  pay 
unto  such  person  or  persons  respectively,  as  the  said  judge 
or  judges  by  his  or  their  decree  or  sentence,  pursuant  to  the 
ti'ue  intent  and  meaning  of  this  act,  shall  limit  and  appoint." 
The  Master  of  the  Rolls,  in  2  P.  Wms.  441,  says  :  "  The  occa- 
sion of  making  the  statute  of  distribution,  was  to  put  an  end 
to  the  long  contest  which  had  been  between  the  temporal 
and  spiritual  courts,  for  when  the  spiritual  courts  ordered 
any  distribution,  or  bond  to  be  given  by  the  administrator 
for  that  purpose,  the  temporal  courts  sent  a  prohibition,  be- 
ing of  opinion  that  the  administrator  had  a  right  to  all,  and 
that  the  spiritual  court  could  not  break  into  that  right;  and 
so  this  statute  was  made   in  favor  of  the  practice  of  the 
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spiritual  court,  which  proceeded  to  order  distribution  as  often 
as  the  common  law  courts  did  not  prohibit  them." 

This  statute  was  passed,  then,  because  the  court  had  not 
the  power  to  decree  distribution.  But  it  is  evident  that  it 
had  nothing  to  do  with  the  office  of  executor.  Its  object 
was  to  correct  an  existing  abuse,  which  was  that  tiie  admin- 
istrator, instead  of  distributing  the  residuary  estate  among 
the  next  of  kin,  ap])ropriated  it  all  to  himself.  No  such 
abuse  did  or  could  exist  in  reference  to  executors,  and  there 
was,  therefore,  no  necessity  for  such  a  statute  in  case  of  tes- 
tamentary estates.  It  cannot  be  pretended  that,  prior  to 
this  statute,  the  Ordinary  ever  attempted  to  control  execu- 
tors in  the  distribution  of  estates ;  for,  it  is  stated,  by  Holt, 
Chief  Justice,  in  Petit  v.  Smith,  1  F.  Wins.  6,  as  the  ground 
of  the  decisions  which  induced  the  passage  of  the  statute  of 
22  and  23  Ca?'.  2,  that  the  administrator  had  all  the  power 
of  an  executor,  and  being  in  the  nature  of  an  executor,  it  was 
adjudged  that  he  was  not  compellable  to  make  distribution. 

The  Ordinary,  in  England,  never  had,  and  this  court 
never  has  exercised,  the  power,  and  I  think  it  is  very  clear 
never  possessed  it,  of  making  an  order  of  distribution  where 
there  is  a  will.  I  do  not  see  how  it  can  be  done.  The  stat- 
ute certainly  has  no  application  to  executors,  and  its  lan- 
guage is  such  that  it  cannot  be  applied  to  them.  It  declares, 
[Nix.  Dig.  305,  §  12,*)  ''that  it  shall  and  may  be  lawful  to  and 
for  the  judges  of  the  Orphans  Court  of  the  respective  coun- 
ties of  this  state,  after  such  administrators  shall  have  legally 
accounted  for  and  touching  the  goods,  chattels,  and  credits 
of  the  person  so  deceased,  to  order  a  just  and  equal  distribu- 
tion of  what  shall  remain  clear  after  debts,  funeral  charges, 
and  just  expenses  of  every  sort,  first  allowed  and  deducted, 
among  the  wife  and  children,"  &c.  And  then  the  statute 
gives  to  the  distributees  their  remedy.  The  statute  is  not 
only  confined  to  administrators  in  its  language,  but  its  pro- 
visions are  not  applicable  to  executors.  It  applies  necessarily, 
by  its  very  terms,  to  estates  of  intestates  only. 

The  executor  having  settled  his  accounts  in  the  Preroga- 

*Eev.,  p.  784,  sec.  146. 
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tive  or  Orphans  Court,  neither  court  has  any  fartlier  control 
over  him,  or  over  his  accounts,  except  such  as  is  exjjressly 
conferred  by  the  statute.  If  there  are  trusts  created  by  the 
will,  the  proper  execution  of  which  requires  a  distribution  of 
the  assets  among  the  executors ;  or,  if  there  are  reasons  ex- 
trinsic the  will  which  make  it  proper  that  the  funds  should 
be  taken  out  of  the  hands  of  one,  and  committed  into  those 
of  other  executors;  or,  if  there  are  equities  to  be  adjusted 
between  the  executors ;  relief  must  be  sought  in  some  other 
tribunal.  The  testator  has,  by  his  will,  taken  away  from 
the  court  the  administration  of  his  estate,  and  given  it  to  the 
persons  appointed  to  execute  his  will.  The  statute  may  give 
to  the  court  power,  but  when  no  such  i)Ower  has  been  con- 
ferred by  statute,  none  can  be  exercised. 

If  the  views  I  have  expressed  are  correct,  this  court  has 
no  control  over  the  matters  embraced  in  the  rule,  and  it  must 
be  discharged. 


CASES    ADJUDGED 

IN   THE 

COURT  OF  ERRORS  AND  APPEALS 

OF  THE 

STATE  OF   NEW  JERSEY, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 

MARCH  TERM,  1869. 


Thomson's  Executoes,  appellants,  and  Norris  and  others, 

respondents. 

1.  A  bequest  to  "benevolent,  religious,  or  charitable  institutions"  is  void, 
as  it  embraces,  by  force  of  the  term  "  benevolent,"  objects  which  are  not,  in 
a  legal  sense,  charities. 

2.  The  common  law,  as  interpreted  in  decisions  founded  on  the  statute 
of  43  Elizabeth,  ch.  4,  prevails  in  this  state  with  respect  to  the  question, 
what  constitutes  the  legal  definition  of  a  charitable  use. 

Qiuere.  Whether  a  power  to  appoint  a  fund  among  strangers  to  the  donee 
of  the  power,  after  the  expiration  of  a  life  interest  in  the  fund  given  to 
such  donee,  is  a  power  in  gross,  and,  therefore,  extinguishable  ? 

3.  But  conceding  such  power  of  extinguishment  to  exist,  the  donee  of 
the  power  cannot  release  it,  without  the  consent  of  all  the  appointees,  for 
a  consideration  of  benefit  to  himself. 

4.  A  donee  of  a  power,  having  a  life  interest  in  the  fund,  and  having 
made  an  arrangement  with  the  next  of  kin  of  the  donor  as  to  the  distribu- 
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tion  of  such  fund  between  herself  and  them,  such  arrangement  sustained 
on  the  ground  that  it  had  been  validated  by  an  act  of  the  legislature, 
although  some  of  the  appointees  under  the  power  were  infants,  and  could 
not  consent  to  it. 


John  R.  Thomson,  by  his  will,  dated  July  20th,  1862,  after 
giving  certain  legacies,  directed  as  follows  :  "  And  I  further 
direct,  that  from  the  income  of  the  residue  of  my  estate 
there  shall  be  paid  an  annual  sum  of  $10,000,  payable  semi- 
annually, to  my  wife,  Josephine  A.  Thomson  ;  and  I  authorize 
and  empower  my  said  wife,  by  her  last  will  and  testament, 
duly  executed,  to  direct,  limit  or  appoint,  give  or  devise  the 
portion  of  the  estate  so  appropriated  for  an  income  of  $10,000 
a  year  for  her  support,  to  give  or  devise  the  same  to  and  among 
all  and  every  the  children  of  my  sisters,  Caroline  Norris  and 
Amelia  Read,  and  their  children,  in  such  proportions  and  for 
such  estate  or  estates  as  she  may  think  proper;  or,  if  my 
wife  so  chooses,  she  may,  by  her  last  will  and  testament 
aforesaid,  direct,  limit  or  appoint,  give  or  devise  the  same  to 
and  among  my  sisters,  Caroline,  Adeline,  and  Amelia,  and 
their  children,  and  grandchildren,  and  my  brother,  Edward, 
in  such  proportions  and  for  such  estate  or  estates  as  she  may 
think  proper ;  and  my  said  trustees,  their  heirs,  executors, 
and  administrators,  are  hereby  required  to  pay,  assign,  convey 
and  transfer  the  same  to  the  said  appointees,  according  to  the 
directions,  limitations,  and  appointments,  gifts,  and  devises  in 
the  said  last  will  of  my  said  wife. 

"  And  I  further  direct,  that  if  the  income  from  my  estate, 
after  the  payment  of  the  bequests  herein  before  made,  shall 
exceed  the  sum  of  $10,000  a  year,  that  the  surplus  be  in- 
vested in  good  securities ;  and  that  my  said  wife,  Josephine, 
shall  be  authorized  and  empowered,  by  her  last  will  and 
testament,  to  give  and  devise  the  same  among  such  benevo- 
lent, religious,  or  charitable  institutions  as  she  may  think 
proper ;  and  in  default  of  such  directions,  limitations,  and 
appointments,  and  so  far  as  the  same  shall  not  extend,  then 
to  pay,  assign,  convey,  and  transfer  the  residue  to  my  said 
three  sisters,  Caroline,  Adeline,  and  Amelia,  and  my  brother, 
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Edward,  their  heirs,  executors,  and  administrators,  as  tenants 
in  common,  to  whom  I  give  and  devise  the  same." 

The  widow  and  the  brother  and  sisters  of  Mr.  Thomson, 
the  tastator,  in  the  belief  that  the  provision  in  the  will  in 
favor  of  benevolent,  religious,  or  charitable  institutions  was 
void,  on  the  3d  of  April,  1868,  entered  into  a  sealed  agree- 
ment whereby  it  was  provided,  that  after  the  payment  of 
debts,  the  expenses  of  administration,  and  the  specific  and 
pecuniary  legacies,  the  estate  of  the  testator  should  be 
divided  between  thena ;  the  widow,  Mrs.  Thomson,  to  take 
two  thirds,  and  the  brother  and  sisters  of  the  testator  to 
have  the  remaining  third ;  and  in  consideration  thereof  Mrs. 
Thomson  released,  surrendered,  relinquished,  and  yielded  up 
her  powers  of  appointment  and  covenanted  not  to  exercise 
the  same.  In  this  agreement,  each  party  requested  the 
executors  to  pay  to  the  other  the  share  thus  agreed  upon, 
and  stipulated  to  execute  to  them  all  proper  releases  and  dis- 
charges. 

By  an  act  of  the  legislature  of  10th  of  April,  1868,  recit- 
ing this  agreement,  the  powers  of  appointment  in  the  will 
were  declared  ended  and  determined,  and  the  agreement  rati- 
fied and  established,  and  the  executors  were  authorized  to 
carry  out  and  effect  the  settlement  agreed  upon. 

The  executors,  being  unwilling  to  incur  the  risk  of  yield- 
ing up  the  trust  funds,  except  upon  a  judicial  sanction,  this 
suit  was  brought  to  compel  a  distribution  of  the  estate  in 
conformity  witli  the  agreement  between  the  widow  and  the 
brother  and  sisters  of  the  testator.  The  prayer  of  the  bill 
was,  "  that  the  defendants,  trustees,  may  set  forth  a  just  and 
true  account  of  the  present  subjects  of  the  trust  now  in 
their  hands  as  such  trustees,  and  that  they  may  be  com- 
pelled, by  the  decree  of  this  honorable  court,  to  pay,  assign, 
convey,  and  transfer  the  same  to  and  among  the  said  several 
parties  to  the  said  agreement,  in  the  shares  and  proportions 
therein  mentioned." 

The  decree  appealed  from  declared  the  agreement  valid, 


492       COURT  OF  ERRORS  AND  APPEALS. 


Thomson's  Executors  v.  Norris. 


and  directed  a  distribution  of  the  funds  in  accordance  with  its 
provisions. 

The  opinion  of  the   Chancellor   is  reported  in  4   C.  E. 
Green  308. 


Mr.  Wm.  Henry  Raiole,  (of  Philadelphia)  for  the  executors, 
appellants. 

1.  The  trustees  under  Mr.  Thomson's  will  are  bound,  as  well 
by  the  confidence  which  their  testator  has  reposed  in  them, 
as  by  the  oath  which  they  have  taken  as  executors,  to  defend 
the  trust  which  that  will  has  created.  They  have,  and  can 
have  no  discretion  in  the  matter — no  personal  feelings  or 
views.  The  will  is  not  theirs,  it  is  their  testator's,  and 
unless  its  provisions  are  unlawful,  they  are  bound  to  carry 
them  into  effect.  If  the  testator's  family  think  that  they 
could  have  made  a  better  will,  and  consequently  get  together 
and  execute  what  they  call  a  "  family  settlement,"  and  then 
ask  for  the  decree  of  this  court  to  carry  it  into  effect,  they 
can  only  succeed  on  the  ground  of  the  will  itself  being  in- 
trinsically defective.  The  class  of  cases  of  which  Stapilton 
V.  Stapilton,  (1  Athyns  2 ;  3  Lead.  Cases  in  Equity  684,)  is 
the  leading  one,  never  went  so  far  as  to  substitute  a  family 
settlement  for  a  will,  and  to  allow  the  latter  to  be  repealed 
by  the  former. 

As  a   mere  family  settlement,  therefore,  the  case  of  the 
complainants  has  no  especial  merit. 

II.  If  such  be  the  case,  no  such  act  of  the  legislature  as 
has  been  passed  can  give  it  validity  as  against  the  will  of 
the  testator.  That  will  has  created  certain  trusts,  and  if 
those  trusts  are  valid,  no  legislative  act  can  give  validity 
to  a  family  bargain  by  which  they  are  agreed  to  be  con- 
sidered as  invalid.  The  safety  of  every  state  requires 
that  the  difference  between  the  judicial  and  the  legislative 
branches  of  government  should  be  sharply  drawn,  and  if  the 
trusts  created  by  this  will  be  in  themselves  valid,  and  a  chan- 
cellor should  deem  himself  bound  to  refuse  to  substitute  the 
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settlement  for  the  will,  the  legislature  cannot  rush  in  where 
the  judiciary  has  feared  to  tread. 

But  it  is  urged  that  the  act  takes  away  no  vested  interest 
or  vested  estate,  and  therefore  that  under  the  authority  of 
Oi'oxaU  V.  Sherrerd,  5  Wallace  268,  and  other  cases  of  this 
class,  it  can  validate  an  agreement  made  between  all  the 
parties  now  in  esse. 

But  the  distinction  is  familiar  between  legislative  acts 
which  operate  as  modes  of  assurance — which  give  powers  of 
sale — which  unfetter  restrictions — which  confirm  defects,  and 
legislative  acts  which  divert  the  channels  of  the  testator's 
bounty — which  take  away  property  from  one  person  and  give 
it  to  another.  All  the  cases  referred  to  are  of  the  former 
class  J  not  a  case  can  be  cited  in  which  an  act  of  the  latter  class 
has  ever  been  sustained ;  and  when  this  statute  of  April 
10th,  1868,  undertakes  to  approve  and  confirm  the  release  by 
a  donee  of  a  power  which  is  purely  collateral,  it  is  simply  an 
act  of  confiscation  of  that  power,  and  a  repeal  of  a  settled 
principle  of  the  common  law  from  the  Year  Books  down.  Un- 
less, therefore,  the  trust  is  in  itself  bad,  no  act  of  the  legis- 
lature can,  it  is  submitted,  have  any  operation  whatever. 

III.  We,  therefore,  come  down  to  the  investigation  of  the 
will  itself. 

a.  There  are  two  powers  of  appointment  given  to  the 
widow :  one,  a  power  to  appoint  the  corpus  of  her  annuity 
to  the  testator's  family,  which  is  a  power  in  gross;  and  the 
other  a  power  to  appoint  the  surplus  income  accumulated  at 
her  death  (in  which  she  has,  and  can  have  no  interest  what- 
ever) to  certain  institutions,  and  this  is  a  power  purely  col- 
lateral. 

As  to  the  former  power,  the  authorities  seem  to  decide 
that  it  may  be  released  in  favor  of  the  ulterior  objects  of 
the  appointment;  and  if  the  widow  had  made  a  settlement 
with  the  appointees  under  that  power,  it  is  probable  that  no 
subsequent    execution    of   the    power,  inconsistent  with    the 

"Vol.  v.  2  h 
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terms  of  this  settlement,  would  be  supported  either  at  law 
or  in  equity. 

b.  It  is  far  different  in  the  case  of  a  power  simply  collat- 
eral. From  the  case  printed  by  Mr.  Sugden  from  the  Year 
Book  of  14  Henry  7,  and  from  Digge's  case  wliich  followed 
it,  down  to  this  day,  the  authorities  are  consistent  that  such 
a  power  cannot  be  suspended,  released,  or  extinguished.  The 
claim,  then,  of  these  plaintiffs,  must  be  based  upon  the  in- 
validity of  the  power  itself. 

At  this  day,  the  general  principles  of  the  law  of  charit- 
able uses  are  familiar  to  all.  Trusts  that  would  be  invalid 
as  to  other  objects,  are  supported  in  favor  of  charities — the 
rule  against  perpetuities  has  yielded  in  their  favor — and 
when  the  charities  themselves  which  the  testator  has  named 
have,  from  j^articular  reasons,  been  disabled  from  taking, 
others  have  been  substituted,  and  thus  a  fund  for  the  erec- 
tion of  a  Jews'  synagogue  has  been  transferred  to  a  foundling 
hospital.  The  law  has  followed  the  gospel  in  the  prominent 
position  which  it  has  given  to  charity. 

The  class  of  cases  of  which  Morice  v.  The  Bishoj)  of  Dur- 
ham, decided  by  Sir  William  Grant  in  1804,  and  affirmed 
by  Lord  Eldon  in  1805,  is  the  leading  one,  took  the  distinc- 
tion between  objects  which  might  indeed  be  charitable,  but 
which  might  also  be  much  more  or  much  less.  The  trust 
was  for  such  objects  of  "  benevolence  and  liberality  "  as  the 
Bishop  of  Durham  should  approve,  and  this  was  held  bad, 
not  because  it  did  not  include  objects  of  charity,  but  that  it 
included  more,  and  being  indivisible,  was  therefore  bad  for 
uncertainty. 

Then  followed  the  cases,  cited  by  the  complainants,  of  James 
V.  Allen,  3  3Ier.  17 ;  Williams  v.  Kershaw,  5  Clark  &  Fin. 
Ill,  note;  E/lis  v.  Selby,  1  Mylne  &  C.  286  (where  the  be- 
quest was  to  "  such  charitable  or  other  purposes ;")  and  Wil- 
liams V.  Williams,  5  Law  Journal,  ch.  4. 

It  is  principally  upon  the  authority  of  Williams  v.  Kershaw, 
decided  in  1835  by  Lord  Cottenham,  that  the  complain- 
ants ask  for  a  decree.     The    devise  was  to    "such  benevo- 
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lent,  charitable,  and  religious  purposes  as  the  executors 
should,  in  their  discretion,  think  most  advantageous  and 
beneficial."  The  decision  is  not  reported  at  length,  and  but 
one  part  of  the  reasoning  is  given :  "  It  is  argued,  in  order 
to  prove  the  gift  to  be  good,  that  the  terms  must  be  taken  con- 
jointly ;  if  so,  every  application  must  be  to  a  religious  pur- 
pose, which  would  no  doubt  be  benevolent,  and,  in  a  legal 
sense,  charitable ;  but  the  question  is,  did  the  testator  so 
consider  it  ?  Did  he  mean  that  there  should  be  no  applica- 
tion of  any  part  of  the  residuary  fund,  except  to  religious 
purposes  ?  Such  does  not  appear  to  me  to  be  his  intention : 
he  intended  to  restrain  the  discretion  of  the  trustees,  only 
within  the  limits  of  what  was  benevolent,  or  charitable,  or 
religious.  If  this  be  the  right  construction,  then  the  ques- 
tion is,  what  the  decisions  have  ascertained  to  be  the  rule  on 
the  subject."  And  after  referring  to  the  authorities  already 
cited,  and  to  three  others,  the  decision  was  that  the  gift  could 
not  take  effect,  and  that  the  residue  was  undisposed  of. 

Tiiose  cases  are  Waldo  v.  Caley,  16  Ves.  206 ;  Ommaney  v. 
Butcher,  Turn.  &  Russ.  260 ;  and  Vezey  v.  Jamson,  1  Sim.  & 
Stu.  69. 

Waldo  V.  Caley,  decided  by  Sir  W.  Grant  in  1809,  was  a 
bequest  of  money  to  be  spent  "  in  promoting  charitable  pur- 
poses, as  well  those  of  a  public  as  a  private  nature,  and 
more  especially  in  relieving  such  distressed  persons,  either  the 
widows  or  children  of  poor  clergymen,  or  otherwise  as  his 
wife  should  judge  most  worthy  and  deserving  objects,  giving 
a  preference  always  to  poor  relations  ;"  which  was  held  to  be 
good. 

In  Ommaney  v.  Butcher,  (decided  by  Sir  Thomas  Plumer, 
in  1820,)  "in  case  there  should  be  any  money  remaining," 
said  the  testator,  after  making  sundry  bequests  to  charitable 
institutions,  "  I  should  wish  it  to  be  given  in  private  charity." 
This  bequest  was  held  to  be  bad. 

The  authority  of  this  decision  has  been  much  questioned, 
(see  Boyle  on  Charities  294)  and  it  seems  to  have  been  shaken 
by  the  later  case  of  Harde  v.  Earl  of  Suffolk,  2  Mylne  & 
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Keeae  59,  decided  in  1833  by  Sir  John  Leach,  where  the 
income  of  a  perpetual  fund  was  to  be  "given  away  in  charity, 
either  to  individual  persons  or  to  public  institutions,  in  such 
sums,  ways,  and  manner  as  the  trustees  should  think  fit, 
without  any  interference  or  control ;"  and  it  was  held  that 
the  case  was  not  distinguishable  from   Waldo  v.  Caley. 

Vezey  v.  Jamson  was  decided  by  Sir  John  Leach  in  1822^ 
and  in  that  case  a  bequest  of  the  residue  to  executors,  to  dis- 
pose of  at  their  pleasure,  either  for  charitable  or  public  pur- 
poses, "  or  to  any  person  or  persons  in  such  shares,  &c.,  as 
they  should  think  fit,"  was  obviously  held  bad. 

The  complainants'  brief  suggests  that  Mr.  Boyle,  in  his 
treatise  on  the  law  of  charities,  admits  the  correctness  of  this 
decision  if  the  change  of  the  disjunctive  proposition  be  cor- 
rect, which  he  doubts ;  but  a  consideration  of  all  the  author's 
strictures  on  the  decision  seems  to  show  that  his  doubts  had 
a  much  wider  range,  though,  as  is  well  known,  there  is  not, 
with  English  text  writers,  the  same  free  spirit  of  criticism 
of  adjudicated  cases  which  prevails  here. 

But  the  language  in  Williams  v.  Kershaw  differs  from 
that  used  in  this  case.  There  it  was,  "  to  such  benevolent,, 
charitable,  and  religious  'purposes."  Here  it  is,  "  to  such 
benevolent,  religious,  or  charitable  institutions." 

In  Hill  V.  Burns,  2  Wilson  &  Shaw  80,  the  bequest  seems 
to  have  been  to  trustees,  "  in  aid  of  the  institutions  for  char- 
itable or  benevolent  purposes  established  or  to  be  established 
in  the  city  of  Glasgow  or  its  neighborhood  ;"  and  it  was 
thought  that  the  term  benevolent  would  not  bear  any  other 
meaning  than  charitable,  being  employed  in  favor  of  a  public 
institution.  It  was,  therefore,  a  mere  redundancy  of  expres- 
sion, and  did  not  communicate  any  ambiguity  to  the  gift, 
which  was  accordingly  upheld. 

In  Miller  v.  Rowan,  5  Clarh  &  Fin.  99,  decided  in  the 
House  of  Lords,  in  1837,  the  bequest  of  the  residue  was  to 
trustees,  to  distribute  the  same  to  such  charitable  and  benevo- 
lent purposes  as  they  should  think  proper ;  and  Lord  Broug- 
ham, in  delivering  the  judgment,  said  :    '*  Is  this  gift  validly 
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■given  to  charitable  uses  ?  The  maker  of  the  deed  first  says, 
that  the  residue  shall  be  applied  by  the  trustees  to  such 
benevolent  and  charitable  purposes  as  they  may  tiiink  proper. 
Suppose  we  read  'aud/  'or/  the  authorities  in  the  Scotch 
law  do  not  entitle  us  to  hold  that  this  is  so  uncertain  as  to 
be  void.  In  Hill  v.  Burns,  decided  by  this  house,  the  fund 
was  to  be  distributed  among  institutions  established  or  to  be 
established  in  Glasgow  or  its  neighborhood,  '  for  charitable 
and  benevolent  purposes,'  the  same  words ;  this  was  held 
sufficiently  certain  by  the  Court  of  Sessions,  and  their  judg- 
ment was  affirmed  by  your  loi'dships.  Indeed,  the  distinc- 
tion between  charitable  and  benevolent  uses  was  not  taken 
in  that  case,  and  there  appears  nothing  in  the  authorities  on 
this  subject  which  should  lead  us  to  suppose  that  the  Scotch 
law  has  ever  given  the  technical  meaning  to  the  word 
'charity 'or  'charitable,'  which  our  English  law  has  given 
since  the  statute  of  Elizabeth.  It  is  true  that,  in  Hill  v. 
Burns,  institutions  in  or  near  Glasgow  are  named,  but  I  am 
now  citing  the  case  on  the  use  of  the  word  'benevolent' 
only.  For  that  nothing  can  turn  upon  the  generality  of  the 
words  in  the  present  case,  namely,  '  charitable  purposes,'  if 
the  addition  of  benevolent  does  not  vitiate  the  gift,  appears 
clear  from  the  latest  decision  of  the  house,  that  in  Crichton 
V.  Grierson,  where  it  was  held,  after  a  careful  consideration 
of  all  the  authorities  by  the  noble  and  learned  lord  who  then 
presided,  that  a  gift  to  trustees,  to  be  applied  to  such  chari- 
table purposes  as  they  shall  think  fit,  is  good  by  the  law  of 
Scotland.  The  addition  in  that  case,  of  bequests  to  friends 
and  relations,  was  much  relied  on  in  the  argument  at  the 
bar  and  in  the  printed  cases,  but  it  does  not  form  the  ground 
■of  the  decision.  My  noble  and  learned  friend,  Lord  Lynd- 
hurst,  expressly  held  that  charitable  purposes  would  be 
sufficient  by  the  law  of  England,  and  that  the  Scotch  law  is 
less  strict  than  ours  in  this  respect,  of  which,  indeed,  there 
can  be  no  doybt." 

The  latest  cases  show  a  disposition  to  restrict  the  rule  of 
Morice  v.  Durham.     In  Whicker  v.  Hume,  14  Beavan  509, 
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the  testator,  who  had  long  resided  in  the  East,  and  wa» 
skilled  in  Oriental  hmgnages  and  literature,  left  a  fund  to 
trustees  to  be  appropriated  "  as  in  their  uncontrolled  discre- 
tion they  should  think  proper  and  expedient,  for  the  benefit^ 
advancement,  and  propagation  of  education  and  learning 
in  every  part  of  the  world,  as  far  as  circumstances  would 
permit." 

It  was  objected  to  this  bequest,  that  inasmuch  "as  those 
purposes  alone  are  considered  charitable  wliich  the  statute  of 
Elizabeth  enumerates,  or  which,  by  analogies,  are  deemed 
within  its  spirit  and  intendment,  this  gift  was  too  large,  as 
the  only  learning'  mentioned  in  the  statute  is 'schools  of 
learning,'  and  the  only  'education,'  'the  education  of 
orphans ;' "  and  after  referring  to  the  cases  of  Williams  v.. 
Kershaw,  Ellis  v.  Selby,  &c,  it  was  urged  that  the  bequest 
embraced  the  whole  sphere  of  literature  and  science,  in  any 
civilized  or  uncivilized  country;  the  fund  might  be  given  to 
a  distinguished  French  astronomer  or  an  Indian  brahmin,, 
and  it  would  be  impossible  for  the  court  to  regulate  its 
application.  But  it  was  held  by  Sir  John  Romilly,  M.  R  , 
(1851,)  that  the  trust  was  not  too  indefinite,  and  that,  if 
necessary,  the  court  would  compel  the  proper  application  of 
the  fund  by  the  trustees,  and  this  decision  was,  in  1858, 
affirmed  in  the  House  of  Lords,  (7  Clark's  Appeal  Cases  124,) 
Lord  Chelmsford,  Lord  Oranworth,  and  Lord  Wensleydale 
all  concurring  that  the  testator  meant  to  use  the  word  learn- 
ing as  connected  with  education. 

In  the  present  case,  therefore,  it  may  well  be  presumed 
that  the  testator  did  not  intend  to  use  the  words  "  benevolent 
institutions,"  otherwise  than  so  far  as  they  were  charitable  or 
religious. 

But,  under  any  circumstances,  it  may  well  be  doubted  if 
there  is  any  benevolent  institution,  in  the  proper  and  legal 
sense  of  those  words,  which  is  not  also  a  charitable  institu- 
tion. The  word  institution  means,  in  this  connection,  a 
lawful  institution,  one  whose  existence  consists  in  perpetual 
succession  for  the  purposes  of  general    and    public   benevo- 
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lonce,    and    every    such    institution    must   necessarily  be    a 
charity. 

3Ir.  Robeson,  Attorney-General,  for  respondents. 

I.  The  powers  of  appointment,  claimed  to  be  in  his  widow, 
under  the  will  of  Mr.  Thomson,  are  (to  the  extent  to  which 
they  exist  at  all,)  either  powers  "  collateral  or  in  gross,"  or 
powers  "  simply  collateral." 

They  are  "  in  gross"  if  the  widow  had,  or  is  given  any  in- 
terest in  the  thing  to  be  appointed ;  or  if  the  power  is  to  be 
exercised  for  her  benefit  in  any  way ;  and  this  is  so  whether 
her  interest  be  legal  or  equitable.     1  Sug.  on  Powers  40,  44. 

The  power  to  appoint  the  portion  of  the  estate  appro- 
priated to  produce  her  income  of  $10,000,  is  a  power  "in 
gross,"  and  as  such  determinable  by  the  donee ;  and  the  prin- 
ciple applies  to  personal  as  well  as  real  estate.  1  Sug.  on 
Powers  79,  89,  90,  91,  98  ;  2  Sug.  on  Powers,  appendix,  No. 
4,569  ;  Albany's  case,  1  Pep.  Ill;  Smith  v.  Death,  5  Madd. 
371 ;  West  v.  Berney,  1  Buss.  &  My  I.  431 ;  Bicldey  v.  Guest, 
Ibid.  440 ;  Horner  v.  Swan,  Turn.  &  Puss.  430 ;  Miles  v. 
Kiiight,  12  Jur.  666;  HiUyard  v.  Miller,  10  Barr  326. 

But  it  is  said  that  the  power  to  appoint  the  accumulated 
income  "  among  such  benevolent,  religious,  or  charitable  in- 
stitutions as  she  may  think  proper,"  is  not  a  power  to  ap- 
point out  of  an  estate  in  which  she  has  any  interest,  and  is 
therefore  not  a  power  "  in  gross,"  but  a  power  "  simply  col- 
lateral," and  that  the  release  of  such  power  by  the  donee  is 
ineffective. 

This  argument  fails:  1.  If  the  power  itself  is  found  to 
fail,  or  is  frustrated  by  reason  of  any  organic  defect.  2.  If, 
though  found  to  be  valid,  it  shall  be  shown  to  be  a  power 
"  in  gross,"  and  thus  determinable  at  the  will  of  the  donee. 
3.  If,  though  found  to  be  a  valid  power  "simply  collateral," 
it  is  also  found  that,  not  amounting  to  a  direction  of  the  tes- 
tator, it  is  determined  by  the  action  of  all  the  persons  inter- 
ested in  or  with  power  over  the  estate,  concurring  in  a  family 
settlement,  established  and  confirmed  by  an  act  of  the  legis- 
lature. 
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II.  This  power  is  not  valid,  on  the  general  principles  ap- 
plying to  bequests  generally,  and  it  will  fail,  unless  brought 
within  the  requirements  of  some   favored  class  of  bequests. 

It  is  void  for  uncertainty  in  its  objects.  Generally,  where 
the  terras  of  a  trust  are  such  that  the  objects  of  it  cannot  be 
surely  fixed  by  the  court,  it  will  fail  for  uncertainty.  2 
Story's  Eq.  Jwv.,  §§  979,  1183;  Fowler  v.  Garlike,  1  Russ.  <fc 
Myl.  232;  Onwianey  v.  Butcher,  Turn.  &  Buss.  260-71; 
Stubbs  V.  Sargon,  '1  Keen  255 ;  Baptist  Association  v.  Hari^s 
Ex'rs,  4  Wheat.  1,  33,  43. 

The  power  is  void,  also,  as  in  conflict  with  the  law  against 
perpetuities. 

Generally,  any  trust  is  void  which  ties  up  property  to  a 
single  purpose,  or  in  a  single  line,  so  that  its  disposable  and 
distributable  nature  is  destroyed,  for  a  longer  than  the  rea- 
sonable period  fixed  by  law.  Lewis  on  Perpetuities  169,  688, 
708 ;  Owens  v.  Miss.  Soc,  4  Kern.  380 ;  Hillyard  v.  3IVler, 
10  Barr  326. 

The  single  extraordinary  exception  to  the  operation  of 
these  two  general  principles,  which  are  established  on  the 
highest  grounds  of  public  policy,  is  in   favor  of  ^^  charities." 

It  follows  that  this  provision  cannot  stand,  except  as  an 
extraordinary  exception. 

But  no  use  is  a  "  charitable  use,"  except  it  be  technically 
such,  according  to  the  rules  established  on  this  subject. 

No  provisions  are  within  the  exception  in  favor  of  chari- 
ties, and  therefore  valid,  "  except  such  as  are  for  the  pur- 
poses enumerated  in  the  statute  of  43  Elizabeth,  or  are 
within  its  spirit  and  intendment."  They  must  be  within  the 
specific  enumeration  of  objects  in  the  statute  to  entitle  them 
to  be  upheld.  2  Story's  Eq.  Jur.,  §§  1155,  1158,  1164; 
Brown  v.  Yeall,  7  Ves.  50;  Kendall  v.  Granger,  5  Beav. 
301 J  Williams  v.  Williams,  4  Seld.  547 ;  Owens  v.  Miss. 
SoG.,  4  Kern.  397,  403-4. 

We  have  no  magistrate  authorized  to  settle  a  scheme  of 
charity  under  his  sign  manual,  and  the  cy  pres  power,  rather 
a  sovereign  than  a  judicial  one  at  all  times,  is  not  recognized 
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by  our  court.  Williams  v.  Williams,  4  Seld.  548 ;  Beehman 
V.  Bonsor,  23  N.  Y.  R.  298,  and  Curtis  Noyes'  argument,  in 
appendix  to  same  volume;  Owens  v.  Miss.  Soc,  4  Kern. 
387-8,  407-8,  410. 

Thus  the  use  must  not  only  be  clearly  "  charitable,"  but  it 
and  its  beneficiaries  must  be  so  far  defined  that  it  can  cer- 
tainly be  specifically  executed  by  the  court,  or  by  som'i 
ascertained  and  surely  competent  trustee;  or  it  cannot  be 
executed  by  any  means  within  the  power  of  our  Court  of 
Chancery,  and  will  thus  fail. 

Any  "  charity "  not  strictly  within  these  requirements, 
can  only  be  executed,  if  at  all,  by  the  authority  of  the  legis- 
lature as  "parens  'patriae." 

III.  This  is  not  a  good  power,  because  the  object  of  the 
aj)pointment  is  not  necessarily  a  legal  "  charity,"  and  so  not 
within  the  exception. 

Because,  while  there  is  no  ascertained  trustee  competent 
to  execute  the  trust,  and  no  particular  beneficiary  object 
pointed  out,  the  special  characteristics  of  the  general  objects 
named  are  neither  defined  by  the  bequest,  nor  are  the  ob- 
jects limited  to  the  state  of  New  Jersey,  and  thus  so  con- 
fined that  their  characteristics  may  be  certainly  fixed  by  our 
courts. 

The  characteristics  of  the  objects  of  the  power  must  be 
such  as  to  make  a  legal  "  charity,"  under  the  laws  of  New 
Jersey. 

Heirs-at-la\v  are  not  to  be  disinherited  by  conjecture,  but 
by  express  words,  or  necessary  implication.  Thomas  v. 
Thomas,  6  Term  R,  671. 

Bequests  to  the  charities  outside  of  their  jurisdiction  have 
indeed  been  sustained  by  the  English  courts,  but  only  to  a 
known  trustee,  and  in  cases  where  the  special  characteristics 
of  the  charity  were  defined  by  the  will,  "so  that  the  exten- 
sive character  of  the  gift  was  obviated  by  limiting  and 
specifying  the  subject  upon  which  the  discretion  of  the 
trustee  is  to  be  exercised."      Whicker  v.  Hume,  7  H.  L.  C. 
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155;  President  of  U.  8.  v.  Drummond,  (case  of  Smithsonian 
Institute.) 

There  is  no  limitation  here  of  the  exercise  of  this  power 
to  any  specific  "charity,"  nor  are  the  characteristics  and 
conditions  of  the  general  objects  named  so  defined  in  terms 
that  they  will  certainly  have,  by  their  own  limitation,  the 
qualities  of  a  legal  charity  under  our  laws ;  nor  is  the  power 
so  confined  within  the  control  of  our  courts  that  these  quali- 
ties are  thus  assured. 

It  must  tiierefore  fail,  unless  it  may  be  saved  by  construing 
the  words,  "  such  benevolent,  religious,  or  charitable  institu- 
tions as  she  may  think  proper,"  to  mean  institutions  within 
the  state  of  New  Jersey. 

If  this  cannot  be  done  without  limiting  the  scope  of  the 
testator's  aims,  as  he  expressed  them,  then  the  testator  has 
attempted  too  much,  and  so  failed  to  make  a  good  power. 

A  "  benevolent,  religious,  or  charitable  association  "  is  not 
necessarily  an  incorporated  society,  ai:d  two  defects  in  this 
power  are  thus  developed. 

A  gift  to  a  voluntary  association  is  not  necessarily  a  trust 
— certainly  not  for  any  defined  purpose ;  and  a  gift  to  a  vol- 
untary charitable  association  is  not  necessarily  a  charitable 
use.     Owens  v.  3Iiss.  Society,  4  Kern.  385. 

Only  a  corporation  can,  by  force  of  its  own  succession, 
transmit  the  fund  in  perpetual  succession,  according  to  the 
design  of  the  bequest ;  and  since  the  choice  of  institutions  is 
not  limited  to  the  state  of  New  Jersey,  and  may  fall  on  a 
voluntary  one,  there  can  in  such  case,  should  it  happen,  be 
no  appointment  of  a  new  competent  trustee  from  time  to 
time,  by  the  only  power  competent  for  that  purpose,  viz.  our 
Court  of  Chancery.     Williams  v.  Williams,  4  Seld.  549. 

But,  besides  these  objections,  this  power  is  radically  de- 
fective, because  the  language  of  the  bequest  does  not  confine 
the  power  to  a  charitable  use. 

This  bequest  leaves  a  wide  latitude  of  choice  to  the  donee, 
outside  of  what  the  law  protects  as  charities.  The  words  are 
"such  benevolent,  religious,  or  charitable  institutions  as  she 
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may  think  proper."  Unless  all  these  are  "charities,"  then 
the  donee  has  discretion  outside  of  ''  charities,"  In  such 
case  the  bequest  is  no  longer  protected,  and  it  falls  before  the 
rights  of  the  heir,  and  the  law  against  perpetuities.  The 
decisions  of  the  courts  are  in  accordance  with  reason  and 
principle  on  this  question. 

A  power  of  appointment  for  "  charitable  and  other  pur- 
poses"  is  void.  E/lls  V.  Selby,  7  Sim.  352;  1  31.  &  C.  286. 
And  so  even  if  tiiese  other  u.ses  must  be  public,  a  power  to 
appoint  to  "  charitable  and  public  uses  "  is  V(jid.  Vezey  v. 
Jamson,  1  Sim.  &  Stu.  69.  So  a  power  to  appoint  to  "  be- 
nevolent purposes."  James  v.  Allen,  3  Me7'.  17.  "To  ob- 
jects of  benevolence  and  liberality."  Morice  v.  Bishop  of 
Durham,  9  Ves.  399,  and  10  Ves.  521.  And  so  "benevo- 
lent, charitable,  and  religious  purposes,"  are  not  necessarily 
charities,  and  a  power  to  appoint  to  them  will  not  be  sus- 
tained. Williams  v.  Kershaw,  5  L.  J.  R.  {N.  S.)  84;  5 
Clarh  &  Fin.  Ill,  note;  Whiclcer  \.  Hume,  14  Beav.  509; 
7  H.  L.  a  124. 

The  conclusions  of  this  case  are  the  logical  consequences  of 
the  established  principles  on  tJie  subject.  Let  us  apply  them 
to  the  case  before  us. 

"  Religious "  purposes,  according  to  the  English  policy, 
are  "  charitable "  purposes,  and  are  protected  as  such.  As 
the  greater  includes  the  less,  the  whole  effect  of  the  word 
"religious  "  is  included  in  the  word  "charitable,"  though  the 
converse  of  the  proposition  is  not  true ;  we  may,  therefore, 
eliminate  the  word  "  religious,"  and  the  language  remains, 
"  benevolent  or  charitable." 

Again,  all  "  charitable  "  purposes  are  "  benevolent "  pur- 
poses, though  the  converse  is  not  true.  Again,  the  greater 
includes  the  less ;  and,  for  the  purpose  of  confining  the  dis- 
cretion of  the  donee,  the  effect  of  the  two  words  is  the  same 
as  if  the  word  "  benevolent "  stood  alone. 

But  we  have  already  seen  that  a  power  to  appoint  to 
"benevolent"  purposes  simply,  is,  on  principle  and  precedent, 
void.     James  v.  Alien,  3  Mer.  17. 
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But  a  distinction  may  be  sought  in  this  case,  because 
the  words  "benevolent,  religious,  and  charitable  institutions" 
are  used;  while  in  the  case  of  Williams  v.  Kershaio  (he  word 
is  "purposes."  I  cannot  find  any  distinction  which  will  affect 
the  principle. 

The  formal  body  which  would  constitute  an  "  institution," 
would  be  only  competent  as  a  trustee  for  the  purposes  of  it; 
and  the  power  amounts  to  nothing  more  than  a  power  to 
appoint  to  trustees  for  such  "  benevolent,  charitable,  or  reli- 
gious "  use  as  the  donee  may  think  proper. 

Again,  a  power  to  appoint  to  any  person  the  donee  might 
tiiink  proper,  would  be  void ;  so  a  power  to  appoint  to  any 
institution  the  donee  may  think  proper,  would  be  void. 

The  word  "  institutions,"  then,  will  not  save  the  power, 
unless  it  be  necessarily  a  legal  charitable  institution. 

A  gift  to  a  trustee  for  an  object,  is  a  gift  for  the  object 
itself;  thus  benevolent  institutions  are  not  necessarily  "chari- 
table" institutions,  such  as  the  courts  will  uphold,  any  more 
than  all  benevolences  are  legal  "charities." 

The  case  of  Hill  v.  Burns,  2  Wilson  &  Shaw,  where  the 
bequest  was  "  in  aid  of  institutions  for  charitable  or  benevo- 
lent purposes,"  the  decision  did  not  depend  in  any  way  on 
the  word  institutions,  but  was  merely  that  the  Scotch  courts 
were  not  governed  by  the  statute  of  Elizabeth,  and  did  not 
give  the  same  technical  meaning  to  the  word  "charity" 
M'hich  the  Englisii  courts  did.  This  is  apparent  from  the 
opinion  of  Lord  Brougham  in  Miller  v.  Rowan,  5  Clark  & 
Fin.  99. 

IV.  Tills  power,  if  valid  at  all,  is  a  "  power  in  gross,"  and 
may  be  released  by  the  act  of  the  donee. 

The  whole  "  residue  "  of  the  estate,  after  payment  of  the 
specific  legacies,  is  the  "  portion  appropriated  "  by  the  testatoi 
to  secure  the  annual  income  of  his  widow,  and  having  an  in- 
terest in  the  whole,  her  power  to  appoint  the  "surplus" 
income  of  it,  is  a  "  power  in  gross." 

That  the  whole  of  the  residue  is  provided  as  the  "  corpus  " 
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of  her  annuity  is  evident  from  the  language  and  implications 
of  the  will. 

V.  But  whatever  is  the  particular  nature  of  this  power,  it 
is  determined  by  the  settlement  of  the  estate  made  between 
the  parties,  and  confirmed  and  established  by  the  act  of  the 
legislature,  which  settlement  the  complainants  in  this  suit  ask 
may  be  carried  out. 

This  settlement  is  a  family  settlement,  concurred  in  by  all 
the  persons  interested,  of  adverse  claims  prima  facie  of  doubt- 
ful character,  in  regard  to  an  estate  in  which  the  parties  are  all 
interested,  as  of  the  blood  or  immediate  family  of  the  testator, 
and  in  such  character,  beneficiaries  under  his  will ;  which 
settlement  was  made  for  the  prevention  of  present  family 
differences  and  future  litigation. 

By  this  settlement  no  violence  is  really  done  to  any  inten- 
tion of  the  testator  expressed  in  his  will. 

It  is  concurred  in  by  all  the  fixed  and  ascertained  objects  of 
his  bounty ;  all  the  persons  who  have  any  claim  to  any  bene- 
fit under  the  power  relinquished,  or  control  over  the  estate 
under  the  expressed  intentions  of  the  will. 

The  will  contemplates  the  possibility  of  other  objects,  but 
wholly  at  the  option  of  the  widow.  The  fact  that  there 
shall  ever  be  any  such  objects,  is  not  insisted  upon  or  as- 
sumed by  the  will ;  nor  is  their  identity  ascertained,  if  by 
possibility  they  shall  hereafter  exist.  So  far  as  the  attention 
of  the  widow  is  pointed  towards  any  object  outside  of  the 
actual  persons  above  enumerated,  she  was  still  left  a  complete 
option  of  choosing  or  refusing,  as  well  as  in  the  choice  of 
objects. 

No  other  person  or  objects  than  those  enumerated  can  be 
said  to  have  any,  even  moral,  claim  on  the  widoVs  action 
under  this  power,  much  less  any  legal  interest  under  the  will, 
while  the  widow  has  not  acted. 

The  settlement  is  for  the  benefit  of  all.  The  will  shows 
that  the  testator  meant  to  benefit  all,  to  the  extent  that  all 
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could   be   benefited  without    reducing    the  measure   of  the 
widow's  portion  or  lessening  her  control  over  the  surplus. 

This  settlement,  then,  is  a  family  settlement  for  a  favored 
object,  between  all  the  parties  having  any  interest  in  the 
estate  or  power  over  it,  for  the  mutual  benefit  of  all,  attain- 
ing by  its  result  an  end  to  which  all  the  definite  provisions 
of  the  will  are  directed,  and  by  means  which  destroy  no 
possibility  of  interest,  which  the  testator  did  not  himself 
leave  dependent  for  its  possible  existence  on  the  will  of  those 
who,  by  this  act,  deny  it.  It  thus  fulfills  all  the  conditions 
of  favor  which  any  family  settlement  can  present,  and  will 
be  sustained,  if  within  the  power  of  the  court  to  do  so.  1 
Story's  Eq.  Jur.,  §  131 ;  Stapilton  v.  Stapilton,  3  L.  C.  in 
Eq.  684,  and  cases  there  cited. 

VI.  The  legislature  of  the  state  of  New  Jersey  has  passed 
an  act  specifically  to  declare  and  effect  the  extinguishment  of 
this  power. 

This  law  is  both  declaratory  and  active.  It  not  only  de- 
clares that  the  release  is,  under  the  circumstances  of  this  case, 
effective  to  extinguish  and  determine  the  power,  but  itself  acts 
to  extinguish  and  determine  it. 

The  direct  accomplishment  of  this  purpose  was  within  the 
power  of  the  legislature  by  means  of  a  law.  Our  state  legis- 
lature possess  like  powers  with  the  English  parliament,  except 
where  restrained  by,  or  by  reason  of  some  provision  of  the 
federal  or  state  constitution. 

They  possess,  as  the  representatives  of  the  people,  the 
law-making  power  wherever  the  organic  law  does  not  restrain 
it.  Sedgwick  on  Const.  Law  184-5  ;  Cochran  v.  Van  Surlay, 
20  Wend.  381 ;  Kirby  v.  Shaio,  7  Hair  is  258 ;  Sharpless  v. 
The  Mayor,  &c.,  21  Penn.  147,  162. 

Besides   this,  they  are  the  general   representatives  of   the 
people,  clothed  with  all  the  powers  which  belong  to  them  as 
a  political  community.     They  represent  all  the  attributes  of 
sovereignty,  except  mere  executive  power. 

The  law  itself  is  a  declaration  by  the  body  representing 


MARCH  TERM,  1«69.  507 


Thomson's  Executors  v.  Norris. 


the  inherent  power  of  the  state,  that  the  subject  matter  is 
within  its  control,  and  that  its  action  thereupon  is  in  accord- 
ance with  right;  and  question  of  this  by  the  courts  would 
be  the  assumption  of  law-giving  power.  Sedgickk  183. 
Bennett  v.  Boggs,  Bald.  74,  75.  But  it  is  not  necessary  to 
insist  upon  any  extraordinary  power  in  the  legislature  to 
sustain  this  law.  It  will  be  conceded,  that  it  was  within  the 
power  of  the  legislature  to  pass  the  law  unless  it  divests  or 
affects  some  "  vested  rights." 

A  vested  right  is  a  right  which  belongs  to  some  person. 
A  right  can't  belong  to  any  person,  if  there  is  no  person 
in  befng  for  it  to  l)elong  to.  That  which  does  not  actually 
exist  at  all  cannot  be  said  to  be  a  right  which  belongs  to  any 
person.  A  right  to  which  no  one  has  any  special  claim  more 
than  any  one  else,  does  not  belong  to  any  person. 

No  right,  then,  can  be  said  to  be  vested  under  this  power. 
No  right  can  be  vested,  the  very  existence  of  which  depends 
upon  the  future  exercise  of  an  independent  will.  Nor  can 
any  person  claim  a  vested  right  in  an  interest,  the  recipient 
of  which  remains  to  be  designated. 

All  the  parties  in  being  who  have  any,  even  contingent, 
interest  in  any  existing  right  to  be  affected  by  the  exercise 
or  surrender  of  this  power,  are  parties  to  the  settlement, 
confirmed  by  the  act,  and  had  done  all  that  they  could  to 
accomplish  what  the  act  effects.  Thus,  there  is  no  interest, 
even  contingent,  affected  adversely  by  the  act. 

Inchoate  rights  are  within  the  power  of  the  legislature. 
Butler  V.  Palmer,  1  Hill  320. 

But  acts,  both  general  and  special,  which  affect  and  destroy 
contingent  interests,  are  to  be  found  in  the  statute  book  of 
every  state,  and  have  been  recognized  by  every  court. 

The  whole  system  of  barring  entails  by  fine  and  recovery, 
was  of  like  character.  The  principle  is,  that  every  person 
interested  at  the  time  consents,  without  regard  to  any  con- 
tingent interest,  dormant  and  unattached.  That  method  of 
alienation  was  a  judicial  invention  to  destroy  perpetuities, 
and  "  the  legislature  could  exercise  the  same  power  not  only 
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by  general  law  but  by  special  act,"  and  without  the  inter- 
vention of  any  legal  fiction.  Opinion  of  Justice  Grier,  Croxall 
V.  Sherrerd,  5  Wall.  268. 

VII.  Particular  instances,  stronger  than  the  present  one, 
are  easily  found.  Holdbrook  v.  Tenny,  4  Mass.  566 ;  Bing- 
hardt  v.  Turner,  12  Pick.  539  ;  DePeyster  v.  Michael,  2 
Seld.  467,  503;  Satterlee  v.  Matthewson,  2  Peters  380;  Go>lien 
V.  Stonington,  4  Conn.  209  ;  Mather  v.  Chapman,  6  Conn. 
54;  jB/ac^  v.  IFiY^gws,  J6i(i.  197. 

In  our  own  state,  the  law  of  1780,  which  altered  the 
devolution  of  estates  by  abolishing  primogenitures ;  the  law 
of  1817,  which  took  away  the  double  share  from  the  sons; 
were  very  similar  to  this  in  effect. 

These  interests  were  not  vested,  perhaps  not  even  contin- 
gent interests,  but  they  had  more  real  existence  than  any 
interest  under  this  power,  for  the  expectant  heirs  were  ascer- 
tained or  ascertainable  by  the  operation  of  fixed  and  natural 
causes,  and  their  shares  would  of  necessity  descend  in  default 
of  an  affirmative  act  (a  legal  will)  preventing ;  here  there 
is  no  ascertained  or  ascertainable  person,  and  no  interest 
which  will  come  by  force  of  law,  or  without  some  future, 
optional,  affirmative  act. 

But  special  acts  in  our  own  state  which  divest  the  interest 
of  the  iipir  in  tail,  at  times  when  that  interest  was  secure 
without  the  action  of  the  legislature,  have  been  more  than 
once  passed,  and  recognized  by  the  courts.  Croxall  v.  Sher- 
rerd, 5  Wall.  268  ;  Kearney  v.  Taylor,  15  How.  494;  Rich- 
man  V.  Lippincott,  5  Dutcher  44. 

In  these  cases  the  contingent  interest  of  the  heir  in  tail 
was  disregarded,  though  it  depended  on  contract,  and  could 
not  be  destroyed  by  any  act  of  the  parties  agreeing,  but 
must  come  of  course,  except  for  the  act  of  the  legislature. 

The  truth  is  that  this  law  is  not  retroactive  on  any  interest, 
but  only  on  the  poicer,  and  that  only  to  the  extent  desired 
by  the  person  who  possesses  it.  It  is  merely  an  enabling 
act  in   its   nature,  authorizing  Mrs.  Thomson  to  do  now  an 
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act  which  she  had  a  right  to  do  whenever  she  is  authorized 
to  act;  enabling  her  to  accomplish  a  result  now  of  which  no 
one  has  any  right  to  complain,  because  the  right  to  accom- 
plish the  result  is  hers,  and  cannot  be  taken  from  her  by 
lapse  of  time. 

VIII.  The  confirmation  of  this  release  is  the  more  surely 
within  the  power  of  the  legislature,  since  they  are  the  rep- 
resentatives and  guardians  (as  the  representatives  of  the 
sovereignty,)  of  all  public  interests,  and  especially  all  gene- 
ral charities ;  all  .charities  while  they  remain  uncertain.  2 
Story's  Eg.  Jur.,  §  1190. 

The  legislature  in  such  case,  in  its  double  capacity  of  law- 
maker and  sovereign  guardian  of  the  interest  of  charities, 
may,  by  ])roper  act,  consent;  not  to  relinquish  any  interest 
of  any  kind,  for  none  exists;  but  that  Mrs.  Thomson  may 
exercise  noiv  a  right  which  is  hers  to  exercise  hereafter. 

Thus,  when  the  legislature  became  a  party  to  this  settle- 
ment, not  only  every  present  interest  and  every  contingent 
interest,  but  every  possible  interest  under  this  power,  con- 
sents to  the  release  and  the  act  confirming  it. 

IX.  But  if  the  legislature  could  not,  by  virtue  of  any 
power  over  the  subject  itself,  determine  the  power,  it  cer- 
tainly could  provide  and  declare  the  incidents  which  should, 
in  New  Jersey,  attach  to  such  a  power  as  this. 

It  would  certainly  have  been  competent  for  it  to  provide 
and  declare,  by  general  act,  that  all  powers  of  appointment, 
presenting  conditions  and  circumstances  like  this  one,  might 
be  released  by. the  donee.  Under  such  an  act,  not  retroac- 
tively affecting  any  interest  or  right,  a  subsequent  release  of 
this  power  would  have  certainly  been  effective. 

What  the  legislature  may  authorize  they  may  sanction  and 
confirm  when  done. 

X.  The  courts  will  give  effect  to  an  act  of  the  legislature 
if  it  can  be  done  on  any  legal  principle. 

Vol.  v.  2  I 
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This  act  will  be  sustained  and  will  be  sufficient :  if  it  can 
be  held  to  be  effective  to  determine  this  power  by  direct 
exercise  of  the  law-making  authority ;  or,  if  it  is  effective  as 
a  release  of  the  parens  'patriae. ;  or,  as  a  declaration  and  pro- 
vision that  the  circumstances  of  this  power  make  a  "power 
in  gross;"  or,  as  a  provision  that  all  optional  powers  of  ap 
pointment  which,  though  "  simply  collateral,"  do  not  amount 
to  a  direction,  may  be  released  by  the  person  at  whose  option 
they  are  to  be  exercised ;  or,  as  a  declaration  of  public  policy, 
providing,  in  a  case  of  first  impression  in  the  state,  that  the 
settled  rules  in  regard  to  "  charitable  uses-"  in  England,  (as 
distinguished  from  those  adopted  by  the  Scotch,  or  any  other 
courts)  shall  apply  in  New  Jersey,  that  they  shall  be  con- 
fined to  the  enumeration  of  the  statute  of  Elizabeth,  and 
restrained  by  the  principles  declared  in  Morice  v.  BisJwp  of 
Durham,  and  Williams  v.  Kershaw. 

The  legislature  may  do  by  special  act,  whatever  they  can 
accomplish  by  the  provisions  or  effect  of  a  general  law. 

XI.  The  settlement  made  in  this  case,  in  its  nature,  objects, 
and  results,  and  the  circumstance  of  its  legislative  confirma- 
tion, appeals  to  the  favor  of  the  court.  The  court  will  ad- 
vance as  far  as  possible  to  reach  and  aj)ply  every  principle 
to  sustain  it.  Wrong  principles  will  not  therefore  be  an- 
nounced, but  if  the  application  of  correct  ones  seems  doubt- 
ful, the  character  of  the  settlement,  and  the  fact  of  its  legis- 
lative confirmation,  will  decide  it. 

Mr.  Bradley,  on  same  side. 

The  settlement  made  between  the  parties  in  this  case 
ought  to  be  confirmed.  It  is  a  family  settlement,  and  ad- 
dresses itself  to  the  highest  favor  of  the  court.  It  is  a  valid 
settlement,  and,  therefore,  it  is  the  duty  of  the  executors  to 
carry  it  out,  in  accordance  with  the  wishes  of  the  only  par- 
ties beneficially  interested. 

The  only  question,  whether  a  valid  settlement  can  or  can- 
not be  made,  arises  upon  the  powers  of  disposition  given  to 
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Mrs.  Thomson,  the  testator's  wife.  If  she  can  lawfully  di- 
vest herself  of  these  powers,  or  if  they  are  void  powers,  no 
obstacle  stands  in  the  way  of  a  valid  settlement  of  the  estate. 

I.  The  first  power  given  to  her  is  that  of  distributing  by 
will,  at  her  death,  a  certain  fund  among  the  testator's  brother 
and  sisters,  and  their  descendants.  The  fund  subjected  to 
this  power  is,  "  the  portion  of  the  estate  appropriated  for  an 
income  of  |1 0,000  a  year  for  her  support."  That  is  to  say, 
the  testator  gives  her  $10,000  a  year  for  her  support  during 
her  life,  and  gives  her  power  to  distribute,  among  certain  of 
his  relations,  the  fund  appropriated  for  producing  this  $10,- 
€00  a  year.  She  has  the  interest,  or  i)roduce,  of  this  fund 
during  her  life,  and  the  power  of  distributing  it  at  her  death. 
If  she  does  not  distribute  it.  it  is  to  go  to  the  brother  and 
sisters  of  the  testator,  who  are  the  testator's  next  of  kin,  and 
with  whom  the  settlement  is  made. 

Such  a  power  is  called,  in  the  law  books,  a  power  in  gross. 
1  Sug.  on  Powers  44.  It  differs  from  a  power  simply  col- 
lateral, in  that  the  latter  is  given  to  a  party  who  has  not, 
nor  ever  had,  any  estate  in  the  land,  or  interest  in  the  fund. 
Ibid.  45. 

A  power  simply  collateral  cannot,  by  any  act  of  the  donee, 
be  suspended  or  extinguished.  1  Sug.  on  Pov^ers  48.  But 
a  power  in  gross,  like  that  in  the  present  case,  may  be  re- 
leased or  extinguished.  Ibid.  98,  102,  and  cases  there  cited ; 
and  2  Ibid.,  Appendix  No.  4,  p.  569. 

The  argument  of  Sir  John  Leach,  in  West  v.  Berney,  1 
Buss.  &  Myl.  431,  reviewing  the  jirevious  cases,  seems  to 
establish  the  conclusion  reached  by  him,  "that  every  powei' 
reserved  to  a  grantee  for  life,  though  not.  appendant  to  his 
own  estate,  (as  a  leasing  power,)  but  to  take  effect  after  the 
determination  of  his  own  estate,  (and,  therefore,  in  gross,) 
may  be  extinguished."  p.  435.  He  held  the  same  doctrine 
in  Smith  v.  Death,  5  Madd.  371. 

In  Horner  v.  Swan,  1  Turn.  &  Buss.  430,  an  estate  for 
life  was  given  to  the  wife,  with  power  to  appoint  by  will  to 
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and  among  the  children,  or  their  issue;  and  in  default  of 
such  will,  then  to  the  children  ;  almost  exactly  like  the  terms 
of  the  present  will.  The  wife  and  children  undertook  to  sell 
the  property.  The  case  was  ably  argued,  it  being  contended, 
in  favor  of  the  title,  that  the  widow,  by  joining  in  the  sale 
and  conveyance,  extinguished  the  power.  Sir  Thomas  Plumer 
so  decided,  following  the  preceding  cases. 

In  Bickley  v.  Guest,  1  Russ.  &  Myl.  440,  a  father,  tenant 
for  life,  with  power  to  appoint  in  favor  of  children,  having 
levied  a  fine  of  the  property,  afterwards  actually  attempted 
to  exercise  his  power  by  mailing  a  will  in  favor  of  his  chil- 
dren, and  the  court  held  it  null,  as  the  power  was  extin- 
guished by  the  fine. 

That  the  same  rule  is  applied  to  personal  as  well  as  to  real 
estate,  is  shown  by  the  following  extract  from  Sugden  on 
Poivers,  vol.  I,  p.  79  :  "  The  same  rule  is  applied  to  personal 
estate;  therefore,  where  a  man  was,  under  a  will,  tenant  for 
life  of  certain  funded  property,  and  then  for  such  persons, 
&c.,  as  he  should  appoint  by  will,  and,  in  default  of  appoint- 
ment, the  trust  was  for  his  executors  or  administrators,  it 
was  held,  that  he  might  assign  the  fund  absolutely ;  and 
where,  in  default  of  appointment,  the  fund  is  settled  on 
another,  the  donee  may,  with  the  concurrence  of  that  person, 
make  a  present  title  to  the  fund  ;  for,  by  analogy  to  })Owers 
on  real  estate,  such  a  power  may  be  parted  with,  that  is  re- 
leased or  extinguished." 

Mr.  Sugden  refers,  for  authority,  to  a  manuscript  case  of 
Kirkpatrick  v.  Capel ;  but  he  is  himself  a  great  authority  on 
a  question  of  this  kind. 

The  case  of  Miles  v.  KnigJit,  12  Jurist  666,  decided  by 
Vice  Chancellor  Shad  well,  in  1848,  was  very  similar  in  prin- 
ciple, to  the  present.  In  that  case,  certain  consols  and  re- 
duced annuities  were  held  upon  trust  to  pay  the  dividends 
to  Eliza  Miles  for  life;  after  her  decease,  to  any  husband 
surviving  her  to  whom  she  might  appoint  the  same;  and 
after  his  decease,  to  such  children  and  issue  of  children  as 
she  might,  by  deed  or  will,  appoint ;  and,  in  default  of  ap- 
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pointmeiits,  then  in  trust  for  all  her  children,  equally ;  if  no 
children,  then  in  trust  to  pay  the  trust  moneys  to  such  per- 
son or  persons  as  she  by  deed  or  will  might  appoint ;  and,  on 
failure  of  such  appointment,  in  trust  for  her  next  of  kin. 
Eliza  Miles  having  never  married,  at  the  age  of  sixty-seven, 
by  deed-poll,  under  the  last  power  si)ec'ified,  appointed  the 
whole  fund  to  herself,  and  disclaimed  and  renounced  and  re- 
leased to  the  trustee,  and  all  others  whom  it  might  concern, 
all  and  every  power  of  making  appointments  to  any  husban  ; 
or  child,  or  children  or  issue,  and  authorized  and  requested 
the  trustee  to  assign  the  trust  securities  to  herself.  Having 
-executed  this  deed,  she  filed  a  bill  against  the  trustee,  pray- 
ing that  he  might  be  ordered  to  transfer  the  stocks  to  her 
accordingly.  The  case  was  regularly  argued,  and  the  Vice 
Chancellor  made  a  decree  in  accordance  with  the  prayer  of 
the  bill,  and  expressed  the  <)|)iuioii  that  it  would  not  be 
necessary  for  the  complainant  to  enter  into  any  undertaking 
to  account. 

It  will  be  observed  that  the  i)Ower  under  wliicli  the  donee 
in  the  above  case  directed  the  fund  to  be  given  to  herself, 
was  not  to  be  exercised  except  on  failure  of  all  the  prior  con- 
tingencies named  in  the  trust.  Those  contingencies  were 
her  having  children,  or  her  leaving  a  husband  and  malting 
an  appointment  in  his  favor.  She  was  past  the  age  of  chiM 
bearing;  and  therefore,  the  only  outstanding  contingency 
was  that  of  marrying  and  making  an  appointment  in  favor 
of  her  husband.  The  power  to  make  such  appointment  was 
renounced  and  released  by  her  by  deed-poll ;  and  the  court 
deemed  that  release  sufiBcient  and  decreed  the  transfer  of 
stock  to  be  made. 

In  the  case  before  the  court,  the  parties  have  executed  as 
solemn  instruments  and  assurances  as  the  nature  of  the  case 
admits  of;  and  are  ready  to  execute  such  further  release  and 
indemification  as  may  be  required  to  effect  the  desired  purpose; 
and  desire  that  the  entire  arrangement  may  be  confirmed  by 
the  decree  of  the  court,  so  as  to  be  a  matter  of  record  as  well 
as  matter  of  agreement  and  assurance. 
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We,  therefore,  think  that  we  are  justified  in  condncling  that 
the  settlement  is  valid  and  final,  and  that  by  it  the  power  in 
question  is  extinguished. 

II.  Tl)e  next  power  given  to  Mrs.  Thomson,  related  to  the 
surplus  income  of  the  testator's  estate,  over  and  above  the 
$10,000  per  annum  given  to  her.  The  will  directs  that  this 
surpln.s  shall  be  invested  in  good  securities,  and  that  the 
testator's  wife  shall  be  authorized  and  empowered  by  her  last 
will  and  testament,  to  give  and  devise  the  same  among  such 
benevolent,  r-eligious,  or  charitable  institutions  as  she  may  think 
proper. 

Tliis  power  is  simply  collateral,  and  cannot  be  released  or 
surrendered.  Viewed,  therefore,  merely  as  a  power,  if  it  is 
valid,  it  will  remain  an  encumbrance  on  the  estate,  notwith- 
standing any  settlement  the  parties  can  make,  unless  aided 
by  legislation.  But  regarded  in  the  light  of  a  discretionary 
trust,  its  validity  cannot  be  defended.  The  entire  estate  is 
vested  in  trustees,  the  portion  of  it  in  question  being  sub- 
jected to  a  discretionary  power  of  Mrs.  Thomson  to  devote 
it  to  benevolent,  religious,  or  charitable  purposes.  It  matters 
not  in  whom  this  discretionary  power  is  lodged  ;  whether  in 
the  trustees  themselves  or  in  a  third  person.  The  result  is 
the  same.  It  is  that  of  trust  property  subjected  to  a  discre- 
tionary power  of  disposition  for  the  purpose  named,  with  an 
ulterior  limitation,  if  the  power  be  not  exercised,  to  the  tes- 
tator's brother  and  sisters. 

The  question  is,  whether  such  a  discretionary  power  or  trust 
can  be  supported  as  against  the  ulterior  legatees,  who,  in  this 
case,  are  the  testator's  next  of  kin  ?  We  contend  that  it  can- 
not ;  that  it  is  too  vague  and  uncertain. 

By  the  English  law  (which  we  have  adopted,)  a  trust  which 
is  so  vague  and  indefinite  that  courts  of  equity  cannot  clearly 
ascertain  either  its  objects  or  the  persons  who  are  to  take,  will 
be  held  to  be  void,  and  the  property  will  fall  to  the  next  of 
kin,  or  into  the  general  funds  of  the  donor. 

This  has  been  expressly  decided  to  be  the  case  where  the 
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terms  of  the  trust  are  to  dispose  of  the  fund  for  such  uses 
and  purposes  as  the  trustee  may  see  fit,  it  being  left  entirely 
to  his  discretion  ;  or,  where  the  trust  is,  to  dispose  of  so  much 
of  the  fund  as  the  trustee  may  see  fit,  to  either  branch  of 
the  testator's  family,  as  the  trustee  may  deem  expedient, 
and  if  the  trustee  should  not  make  such  disposition  in  his  life- 
time, giving  him  power  to  dispose  of  the  same  by  will  to 
tiiose  or  either  branch  of  the  donor's  family ;  in  all  sucii 
cases,  the  trust  is  void  for  uncertainty.  Some  limit  must  be 
set  to  the  trustee's  discretionary  power.  See  2  Story's  Eq.,  §§ 
979  (o)  (6),  (Redfield's  ed.) 

A  gift  to  a  person  to  be  disposed  of  at  his  discretion  is  an 
absolute  gift  to  such  person,  it  is  true ;  but  when  the  words 
of  the  disposition  show  the  gift  is  not  intended  for  the  per- 
sonal benefit  of  the  party,  but  only  as  a  trust  for  the  benefit 
of  others,  then  the  rule  applies,  that  some  limit  must  be  set 
to  the  discretionary  powers  of  the  trustee,  or  the  trust  will  be 
void,  and  the  fund  may  be  claimed  by  the  person  next  en~ 
titled. 

To  this  general  rule,  trusts  to  charitable  uses  are  an  ex- 
ception. They  will  be  held  valid,  though  expressed  and 
indicated  with  the  greatest  generality  and  vagueness — such 
as  would  render  any  other  trust  absolutely  void.  So  far  is 
this  partiality  in  favor  of  charities  carried,  that  if  a  gift  be 
made  without  any  purpose  at  all  being  expressed,  excejjt 
only,  in  general,  that  it  is  intended  for  charitable  purposes, 
or  for  any  general  purpose,  (such  as  religious  or  educational)^ 
which  belongs  to  the  category  of  charitable  purposes,  still 
it  will  be  upheld ;  and  if  a  trustee  is  appointed  with  discre- 
tionary powers  in  such  case,  he  may  select  the  charity  to  l)e 
established,  and  the  manner  of  carrying  it  out ;  but  if  no 
trustee  be  appointed  or  he  fail  to  act,  the  King  by  his  sign 
manual  will  approve  a  scheme  for  a  charity.  In  the  latter 
case,  of  course,  the  bequest  would  fail  in  this  country,  for 
want  of  a  magistrate  having  the  requisite  power.    4  Seld.  548. 

By  another  rule  of  the  English  law,  a  trust  by  which 
property  is  tied   up  or  devoted  to  a  special  purpose  for  a 
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longer  period  than  one  or  more  lives,  and  twenty-one  years 
after  their  determination,  is  void,  it  being  held  against  public 
policy  to  allow  property  thus  to  be  locked  up  by  a  per])etual 
restriction  ;  perpetuities  being  considered  odious  in  the  laws 
of  a  commercial  and  progressive  people.  Lewis  on  Perpe- 
tulties. 

An  exception  to  this  general  rule  against  perpetuities  is 
also  made  in  the  ca.se  of  charitable  uses.  When  property  is 
given  to  a  charitable  use,  it  may  be  for  ever  devoted  to  that 
use,  without  any  limitation  in  regard  to  time.  The  reason 
for  this  exception  is,  that  foundations  for  the  alleviation  of 
misfortune,  the  promotion  of  education  and  religion,  and  the 
establishment  and  support  of  public  edifices  and  easements, 
are  for  the  public  good,  and  tend  to  relieve  the  jjublic  trea- 
sury, and  to  lighten  the  burdens  of  taxation. 

But  the  purposes  and  objects  which  are  deemed  charitable, 
and,  therefore,  entitled  to  the  exemptions  above  referred  to, 
are  limited  in  number  and  scope.  Not  everything  that  par- 
takes of  a  benevolent  character  is  to  be  deemed  ciiaritable  in 
the  legal  sense.  Ancient  laws  and  judicial  decisions  have 
fixed  limits,  somewhat  definite,  to  the  charities  which  will  be 
sustained  as  perpetual  foundations.  ,  Generally  speaking, 
gifts  in  aid  of  the  poor,  the  sick,  and  the  disabled,  whether 
for  the  establishment  of  poor-houses,  asylums,  hospitals,  or 
other  means  of  benefiting  them  ;  gifts  for  the  promotion  of 
education  or  religion,  such  as  the  establishment  of  schools, 
scholarships,  academies,  colleges,  church  edifices,  support  of 
ministers,  missionaries,  &c. ;  gifts  for  the  public  ease  and 
advantage,  such  as  public  buildings,  houses  of  correction, 
construction  or  repairs  of  highways,  bridges,  harbors,  sea- 
banks,  &c.,  are  held  to  be  charitable  uses.  In  a  word, 
eleemosynary,  educational,  pious,  and  public  uses,  are  held  to 
be  charitable  uses  within  the  beneficial  operation  of  the  law. 
2  Story's  Eq.,  §  1160. 

When,  however,  the  purpose  indicated  is  not  a  charitable 
purpose,  witiiin  the  technical  meaning  of  the  term ;  or  where 
a  general    purpose,   merely    benevolent,    is   indicated,    or   is 
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allowed  to  the  discretion  of  the  trustee,  so  that  the  gift  does 
not,  in  terras,  denote  or  confine  the  bequest  to  a  legally 
charitable  purpose,  but  leaves  its  destination  so  much  at 
large  that  it  may  be  directed  to  an  object  not  charitable, 
without  violating  the  directions  of  the  donor;  then  the  gift 
will  be  void,  and  the  legacy  will  fall  to  the  next  of  kin,  or  to 
the  private  residuary  legatees.  2  Story's  Eq.  Jur.,  §§  1164, 
1183;  2  Redfield  on  Wills,  p.  830.  Not  being  sustainable 
as  a  charity,  it  will  be  obnoxious  to  the  objection  of  uncer- 
tainty, or  of  being  an  unauthorized  perpetuity. 

Thus  in  the  case  of  Morice  v.  Bishop  of  Durham,  9  Ves. 
399 ;  S.  a,  10  Ves.  539 ;  both  Sir  William  Grant  and  Lord 
Eldon  held  void  a  gift  upon  trust  to  such  objects  of  benevo- 
lence and  liberality  as  the  Bishop  of  Durham  should  approve 
of.  Lord  Eldon  said  that  the  intent  of  the  testratrix  did  not 
seem  to  confine  the  trustee  to  sucii  benevolences  as  the  laws 
of  England  deem  charities,  and  hence  it  was  too  indefinite 
and  void.     See  2  Roper  on  Leg.  1238. 

In  James  v.  Allen,  3  Mer.  17,  the  residue  of  an  estate 
was  left  to  trustees,  to  be  applied  by  them  to  such  benevolent 
purposes  as  they,  in  their  discretion,  might  unanimously 
agree  on.  This  was  held  void  for  uncertainty  by  Sir  William 
Grant,  on  the  ground  that  it  is  impossible  to  say  that  every 
object  of  a  man's  benevolence  is  also  an  object  of  his  charity. 
The  whole  property  might,  consistently  with  the  words  of 
the  will,  be  applied  to  purposes  strictly  charitable,  but  the 
ccjurt  could  not  say  that  it  might  not  be  ap})lied  to  benevo- 
lent purposes  which  are  not  strictly  charitable.  See  2  Roper 
on  Leg.  1240;  2  Story's  Eq.,  §§  1156,  1158. 

The  case  of  Williams  v.  Kershaio,  5  Clark  &  Fin.  Ill, 
decided  by  Sir  C.  C.  Pepys,  in  1835,  as  the  language  of  the 
will  in  that  case  was  construed,  was  very  similar  to  the  case 
under  consideration.  There  the  words  were,  "  in  trust  for 
such  benevolent,  charitable,  and  religious  purposes  as  the 
executors,  in  their  discretion,  should  think  most  advantageous 
and  beneficial."  The  Master  of  the  Rolls  construed  the  word 
"and"  to  mean  "or,"  which  made  the  language  the  same  as 
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that  which  is  actually  used  in  Mr.  Thomson's  will.  Having 
given  this  construction  to  the  language,  he  held,  that  so  great 
a  latitude  of  discretion  was  given  to  the  trustee,  that  he 
might  devote  the  fund  to  purposes  merely  benevolent  with- 
out being  religious  or  charitable ;  and  if  so,  the  bequest  was 
void,  for  vagueness  and  generality. 

No  subsequent  case,  to  my  knowledge,  has  overruled  this 
one.  Sir  C.  C.  Pepys,  when  he  became  Lord  Chancellor 
Cottenham,  followed  it  in  Ellis  v.  Selby,  1  Myl  &  0)\  286, 
and  it  is  affirmed  in  Williams  v.  Williams,  5  Law  Journ., 
ch.  84. 

Mr.  Boyle,  in  his  treatise  on  charities,  questions  the  cor- 
rectness of  the  construction  put  upon  the  words  in  the  last 
case,  in  changing  them  from  a  conjunctive  to  a  distributive 
or  alternative  signification  ;  but  supposing  the  construction  to 
have  been  right,  he  does  not  question  the  law  of  the  case ;  on 
the  contrary,  he  admits  it  to  be  as  laid  down  by  the  Master 
of  the  Rolls.  See  Boyle  on  Charities,  bJc.  II.,  ch.  V.,  281, 
284 ;  especially  293. 

Chief  Justice  Redfield,  in  his  edition  of  Story's  Eq.  Jur., 
in  a  note  to  Vol.  2,  §  1164,  pp.  378,  379,  380,  gives  a  con- 
densed list  of  donative  expressions,  which  are  held  to  have 
been  void,  and  as  not  raising  a  charitable  use  and  a  corres- 
ponding list  of  such  as  have  been  sustained  as  indicating  it 
with  sufficient  certainty.  This  list  biings  the  cases  down  to 
the  present  time ;  and  no  case  is  cited  by  him,  except  Scotch 
cases,  which  is  adverse  to  that  of  Williams  v.  Kershaw. 

The  Scotch  law  is  more  liberal  than  the  English  in  sus- 
taining gifts  of  a  general  benevolent  character.  By  that 
law  the  gift  in  question  would  be  sustained.  Miller  v.  Rowan, 
6  Clarh  &  Fin.  99,  is  a  Scotch  case,  in  which  the  words  ''such 
benevolent  and  charitable  purposes  as  they  think  proper," 
were  held  sufficient.  , 

We  think,  however,  there  can  be  no  doubt  that  our  courts 
will  feel  bound  by  the  English  decisions.  It  is  true  they  are 
not  controlled  by  the  express  regulations  of  the  Statute  of 
Charitable  Uses,  43   Eliz. ;   but  they  regard  themselves   as 
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subject  to  the  general  principles  of  that  system  of  charity- 
law  which  has  grown  up  in  the  English  courts,  whether  on 
the  original  foundation  of  the  common  law,  or  under  the 
directions  of  the  statute ;  and  the  tendency  is  rather  to  stop 
short  of  the  English  cases,  than  to  go  beyond  them  in  sus- 
taining charitable  bequests.  See  2  Story's  Eq.  Jur.,  §§ 
1155,  1164. 

Judge  Denio,  in  the  case  of  Williams  v.  Williams,  4  Selden 
547-8,  says  :  "  In  this  country,  the  question  whether  a  gift 
to  a  particular  purpose  is  a  valid  charitable  gift,  is  to  be 
resolved  by  a  reference  to  the  determinations  of  the  English 
Court  of  Chancery,  whether  that  court  reposed  itself  upon 
parliamentary  definition,  or  arrived  at  its  judgment  in  any 
other  manner."  See  Howard  v.  American  aSoc,  49  Maine 
298. 

It  is  not  overlooked  that  in  the  case  before  us,  the  tes- 
tator's wife  is  authorized  and  empowered  by  her  last  will 
and  testament,  to  give  and  devise  the  fund  in  question 
among  such  benevolent,  religious,  or  charitable  institutions 
as  she  may  think  proper. 

It  may  be  said,  that  the  power  to  give  to  institutions  dis- 
tinguishes the  case  from  gifts  to  charitable  or  benevolent  uses 
generally.  I  do  not  see  how  any  such  distinction,  favorable 
to  the  validity  of  the  bequest,  can  be  made.  Any  institution 
in  whose  favor  the  appointment  might  be  made,  would  be 
only  a  trustee  for  carrying  out  its  objects;  and  if  those  ob- 
jects should  be  merely  benevolent  and  not  charitable,  the  exe- 
cution of  the  power  would  be  a  bequest  of  the  fund  to  a 
trustee,  for  the  benevolent  purposes  which  that  trustee  was 
created  to  promote.  So  that  it  comes  back  to  the  same 
thing  as  if  the  power  had  been  to  give  the  fund  to  such 
benevolent  purposes  as  the  widow  might  think  proper. 

Again,  the  word  "  institutions  "  may  mean  corporations,  or 
voluntary  associations.  We  have  then  another  element  of 
vagueness  which  adds  to  the  difficulty  of  the  case.  If,  by 
the  terms  of  the  will,  the  widow  may  give  the  fund  to  a  vol- 
untary association,   formed  for  a   benevolent,  though  not  a 
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charitable  purpose,  and  thus  place  the  property  in  a  posi- 
tion to  require  the  administration  of  the  Court  of  Chancery, 
in  a  manner,  and  for  a  purpose,  which  the  court  does  not 
recognize,  such  a  court  can  never  sustain  the  trust  or  author- 
ity given.  The  next  of  kin,  or  residuary  legatees,  will  be 
entitled  to  the  fund. 

We  conclude,  therefore,  that  the  discretionary  power  in 
question,  being  in  the  alternative,  and  enabling  the  widow  to 
<levote  the  entire  fund  in  question  to  a  purpose  which  she 
may  deem  merely  benevolent,  is  void  for  vagueness  and  un- 
certainty ;  and  therefore,  that  the  arrangement  which  the 
parties  have  made  is  free  from  any  embarrassment  arising 
from  that  po\ver  or  trust. 

III.  But  if  the  argument  respecting  the  validity  of  the 
last  mentioned  power  is  not  conclusive,  the  legislative  act 
passed  to  confirm  the  settlement,  and  to  enable  Mrs.  Thom- 
son to  relinquish  the  power,  removes  all  doubt  and  difficulty. 

No  one  can  object  to  this  act  but  Mrs.  Thomson  herself, 
for  no  one  else  has  any  vested  interest;  and  she  joins  in  the 
agreement  and  acquiesces  in  the  act.  So  that,  if  the  posses- 
sion of  the  power  is  of  any  interest  or  advantage  to  her,  she 
has  waived  all  objections  to  its  extinguishment. 

If,  on  the  other  hand,  as  we  suppose  is  the  case,  the  power 
is  of  no  legal  interest  or  advantage  to  her,  but  she  is  to  be 
regarded  as  the  mere  instrument,  or  hand,  by  which  the 
testator's  benevolence  may  be  carried  into  eifect,  then  it  is 
[)erfectly  competent  for  the  sovereign  power  of  the  state  to 
authorize  the  extinguishment  or  release  of  the  power;  for 
to  that  sovereign,  as  the  guardian  of  all  public  interests,  be- 
longs the  administration  of  all  charities,  especially  those  of 
an  undefined  character. 

Even  in  cases  of  private  right,  where  no  interest  has  be- 
come vested,  the  legislature  may  alter  the  devolution  of 
estates,  as  in  the  case  of  estates  tail.  In  a  recent  case, 
Croxa/l  V.  Sherrerd,  5  Wall.,  p.  268,  the  Supreme  Court  of 
the  United   States   decided   to  be  valid  a  law  of  this  state 
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which  confirmed  a  family  settlement  that  changed  an  estate 
tail  to  a  fee  simple,  and  thereby  diverted  the  entire  devolu- 
tion of  the  property  from  a  prescribed  line  of  single  heirs 
at  common  law  to  the  children  in  common  as  heirs  general 
under  the  statute  of  descents.  The  next  heir  in  tail  com- 
plained of  this  extinguishment  of  his  entailment,  and  brought 
an  action  for  the  property.  But  tiie  court  held  that  as  he 
had  no  interest  when  the  act  was  passed,  he  was  concluded 
by  it. 

Family  settlements  are  always  regarded  with  strong  favor. 
1  Story's  Eq.  Jur.,  §§  129-131. 

Hon.  Wm.  A.  Porter,  (of  Philadelphia,)  for  Mrs.  Thomson, 
appellant,  in  reply. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  widow  and  next  of  kin  of  the  late  John  R.  Thomson, 
claim  in  this  suit  the  right,  certain  specific  and  pecuniary 
legacies  having  been  paid,  to  dispense  with  his  will,  and  dis- 
tribute among  themselves,  in  proportions  which  they  have 
agreed  upon,  the  entire  residue  of  his  estate.  In  pursuance 
of  this  view  of  their  rights,  these  parties  entered  into  an 
agi'eement  under  seal,  by  force  of  which  the  widow  is  to 
take  two  thirds  of  this  residue  of  the  property,  and  the  next 
of  kin,  being  the  brother  and  three  sisters  of  the  testator, 
the  remaining  third  part.  It  was  to  enforce  this  contract 
against  Mr.  Thomson's  executors  and  trustees,  that  the  bill 
in  this  cause  was  filed. 

The  argument,  before  this  court,  in  behalf  of  the  com- 
plainants went  upon  three  grounds :  first,  that  one  of  the 
provisions  of  the  will  was,  from  an  intrinsic  defect,  invalid ; 
second,  that  a  power  of  appointment  conferred  by  the  will 
upon  the  widow,  could  be  legally  released  by  her ;  and  third, 
that  at  all  events,  the  contract  between  the  widow  and  next 
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of  kill  had  been  legalized  by  an  act  of  the  legislature  of  this 
state. 

The  first  of  the  grounds  thus  taken,  has  reference  to  that 
clause  of  the  will  which,  with  regard  to  a  certain  portion  of 
the  accumulated  income  of  the  estate,  declares,  that  the  tes- 
tator's widow  "shall  be  authorized  and  empowered,  by  her 
last  will  and  testament,  to  give  and  devise  the  same  among 
such  benevolent,  religious,  or  charitable  institutions  as  she 
may  think  proper."  Such  a  bequest,  upon  the  most  familiar 
principles,  is  not  to  be  sustained  except  upon  the  theory  that 
it  constitutes  a  gift  to  a  charitable  use.  Is  the  purpose  in- 
dicated, then,  a  charity  in  a  legal  point  of  view  ?  I  do  not 
understand  that  there  is  any  difference  whatever  between 
the  common  law  of  England  and  the  law  of  this  state  upon 
the  point  as  to  what  constitutes  the  legal  definition  of  a 
charity.  And  by  this  common  law  I  mean  that  system,  so 
far  as  respects  this  question,  which  has  grown  up  in  a  series 
of  decisions  founded,  in  part,  upon  the  43d  of  Elizabeth,  ch. 
4,  (the  statute  of  charitable  uses).  The  doctrine  of  the 
English  Court  of  Chancery  with  regard  to  the  mere  classifi- 
cation of  things  which  are,  and  those  which  are  not,  chari- 
ties in  the  eye  of  the  law,  has  been  very  generally  recog- 
nized in  this  country.  The  discrepancy  between  the  English 
and  American  systems  regulating  charities,  consists  in  this, 
that  in  England  a  bequest  for  a  charity  will  be  effectuated 
no  matter  how  uncertain  the  objects  or  the  persons  may  be, 
or  whether  the  bequest  can  be  carried  into  exact  execution 
or  not,  for  when  a  literal  execution  becomes  impracticable, 
the  court  will  administer  it  on  the  doctrine  of  cy  pres.  In 
some  instances  courts  of  this  country  have  refused  to  exer 
cise  so  extensive  a  jurisdiction.  I  am  not  aware,  that  in  our 
own  courts,  this  subject  has  received  any  elucidaton.  It 
may  well  be,  therefore,  that  a  bequest,  obviously  for  a  char- 
ity, and  which  in  England  would  be  carried  into  effect, 
might  not  be  enforced  in  our  own  courts,  on  the  ground  of 
the  indefiniteness  of  its  objects  or  the  impracticability  of  its 
exact  execution.     But  this  is  a  diversity  of  legal  administra- 
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tion,  and  not  of  legal  classification.  Upon  the  questions  what 
is,  or  what  is  not,  a  charitable  use  we  have  no  criterion  but 
the  rules  of  the  common  law,  and  those  rules,  consequently, 
are  obligatory  upon  us. 

Accepting  this  guide  I  readily  come,  on  this  head,  to  the 
same  conclusion  with  the  Chancellor.  The  bequest  is  to 
*'  benevolent,  religious,  or  charitable  institutions."  This  is 
too  broad.  Benevolence  is  wider  than  charity  in  its  legal 
signification.  In  James  v.  Allen,  3  3Ier.  17,  the  will  gave 
property  to  "  be  applied  and  disposed  of  for,  and  to  such  be- 
nevolent purposes "  as  the  executors  in  their  discretion, 
might  unanimously  agree  on.  Sir  William  Grant,  Master 
of  the  Rolls,  decided  this  bequest  void,  remarking,  "that 
although  many  charitable  institutions  are  very  properly 
called  benevolent,  it  is  impossible  to  say  that  every  object  of 
a  man's  benevolence  is  also  an  object  of  his  charity."  The 
ground  of  the  decision  was,  that  as  the  bequest  could,  con- 
sistently with  the  will,  be  applied  to  other  than  strictly 
charitable  purposes,  the  court  could  not  execute  the  trust. 
In  Williams  v.  Kei'shaw,  5  Clark  &  Fin.  Ill,  7iote,  the 
devise  was  to  "such  benevolent,  charitable,  and  religious 
purposes  as  the  executors  should,  in  their  discretion,  think 
most  advantageous  and  beneficial."  Upon  a  review  of  the 
authorities  the  decision  of  Lord  Cottenham  was,  that  the 
introduction  of  the  word  "benevolent"  rendered  the  purposes 
of  the  testator  too  indefinite  for  judicial  execution,  and  that 
the  gift  could  not  take  effect.  JEllis  v.  Selby,  1  31^1.  &  Craig 
286,  and  Williams  v.  Williams,  5  Larv  Journal,  eh.  4,  are 
cases  holding  a  similar  doctrine,  and  are  much  in  point. 
Many  other  decisions  to  the  same  effect  will  be  found  col- 
lected in  2  Roper  on  Leg.  1237.  These  decisions  appear  to  me 
to  rest  on  a  proper  foundation.  It  is  important  that  the  fact 
as  to  what  are  legal  charities  which  will  be  executed  by  the 
courts,  should  be  settled.  To  sanction  the  introduction  of  a 
general  term  of  so  wide  a  signification  as  the  word  "  benev- 
olent "  would  have  a  tendency  to  involve  the  subject  in  much 
confusion. 
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Upon  the  argument,  the  counsel  for  the  respondent  laid 
some  stress  on  the  use,  in  the  testamentary  clause,  of  the 
word  "institutions."  But,  upon  reflection,  I  am  unable  to 
see  that  this  term  has  a  tendency  to  give  definiteness  to  the 
expression  of  the  use  intended.  If,  in  legal  contemplation, 
a  benevolent  purpose  is  more  indefinite,  embracing  a  larger 
class  of  objects,  than  a  charitable  jnirpose,  it  seems  to  follow, 
necessarily,  that  a  benevolent  institution  may  not,  in  a  legal 
sense,  be  a  charitable  institution.  An  institution  is  a  mere 
organism  for  the  accomplishment  of  an  object,  and  the 
existence  of  such  organism  cannot,  in  the  nature  of  things, 
make  such  object  definite.  To  make  the  argument  of  any 
value  it  should  appear  that  the  class  of  benevolent  purposes, 
which  are  not  comprehended  in  the  definition  of  legal  chari- 
ties, are  not  and  cannot  be  executed  by  institutions,  that  is, 
associations  of  persons.  In  Babb  v.  Reed,  5  Bawle  151,  it 
was  held  that  an  association  for  the  purposes  of  mutual 
benevolence  among  its  members,  is  not  an  association  for 
charitable  uses.  Here,  then,  was  a  benevolent  institution 
which  was  not  a  charitable  one.  Other  similar  instances  will 
readily  suggest  themselves.  I  think  the  word  in  question 
does  not  restrict  the  meaning  of  the  term  "  benevolent "  in 
the  clause  under  consideration. 

As  I  have  already  said,  I  concur  in  the  conclusion  that  the 
disposition  comprised  in  this  clause  of  the  will,  on  the  ground 
just  specified,  is  invalid. 

The  second  point  relates  to  the  capacity  of  the  widow  to 
surrender  her  power  of  appointment  over  that  portion  of  the 
estate  which  is  set  apart  for  the  raising  of  her  income. 

This  branch  of  the  case  was  disposed  of  by  the  Chancellor, 
on  the  technical  distinction  which,  in  the  doctrine  of  powers, 
exists  between  a  power  in  gross  and  a  power  simply  collat- 
eral. The  power  of  appointment  contained  in  the  clause  of 
the  will  now  alluded  to,  was  regarded  as  belonging  to  the 
former  class,  and,  consequently,  as  extinguishable  by  the 
donee  of  the  power.  This  question  seems  to  me  to  be  one 
of  great  nicety  in  the   application  of   the  decisions   to  the 
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present  case.  I  have  not  found  any  case  in  which  it  was 
maintained  that  a  power  to  appoint  to  strangers,  after  tho 
expiration  of  an  interest  given  to  the  donee  of  the  power^ 
was  a  power  in  gross.  The  decisions  referred  to  by  counsel 
are  mostly  cases  of  settlement  on  a  parent,  with  a  power  of 
appointment  among  his  children.  In  such  instances,  there 
is  some  reason  to  say  the  power  is  not  simply  collateral,  be- 
cause it  is  not  a  naked  authority,  the  father  having  an  inter- 
est in  the  distribution  of  the  estate  among  his  children. 
Under  such  circumstances,  such  a  power  may  not  inaptly,  in 
the  expression  of  Sir  Edward  Sugden,  be  called  "  an  emolu- 
ment of  his  own  estate."  But,  on  the  contrary,  when  an 
interest  for  life  or  for  years,  is  given  to  A,  with  direction, 
by  will  or  otherwise,  to  appoint  between  B  and  C,  who 
are  strangers  to  A,  why  such  an  authority  should  be  con- 
sidered anything  more  than  an  authority  sim{)ly  collateral, 
it  seems  difficult  to  imagine.  I  have  found  no  case  which 
determines  this  question  either  way ;  those  cases  in  which 
the  fund,  on  failure  of  appointment,  is  given  to  the  donee  of 
the  power,  resting  obviously  on  a  diiferent  principle;  and  I 
shall  pass  the  question  without  the  expression  of  any  opinion 
upon  it.  I  am  enabled  to  do  this  because,  in  my  examina- 
tion of  the  matters  involved,  I  have  come  to  the  conclusion, 
that  there  is  an  insuperable  difficulty  in  granting  to  the 
complainants  the  relief  prayed  for,  so  far  as  their  claim  to 
such  relief  rests  on  general  legal  princii)les. 

For  the  purpose  of  considering  the  difficulty  thus  inti- 
mated, I  shall  assume  that  the  power  in  question  is  one  in 
gross,  and  one,  consequently,  that  Mrs.  Thomson  could  legally 
release.  The  proposition  then  arises,  can  she  release  it  for  a 
consideration  ?  In  order  to  comprehend  fully  the  force  of 
this  inquiry,  we  must  place  before  our  minds  distinctly  the 
circumstances  of  her  position.  Her  authority  is  given  to 
her  in  the  following  terms :  "  And  I  authorize  and  empower 
my  said  wife,  by  her  last  will  and  testament,  duly  executed, 
to  direct,  limit  or  appoint,  give  or  devise  the  portion  of  my 
estate  so  appropriated  for  an  income  of  |1 0,000  a  year  for 

Vol.  v.  2  k: 
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her  support,  to  give  or  devise  the  same  to  and  among  all 
and  every  the  cliildren  of  my  sisters,  Caroline  Norris  and 
Amelia  Reed,  and  their  children,  in  such  proportions  and 
for  such  estate  or  estates  as  she  may  think  proper ;  or,  if  my 
wife  so  chooses,  she  may,  by  her  last  will  and  testament 
aforesaid,  direct,  limit  or  appoint,  give  or  devise  the  same  to 
and  among  my  sisters,  Caroline,  Adeline,  and  Amelia,  and 
their  children  and  grandchildren,  and  my  brother,  Edward, 
in  such  proportions  and  for  such  estate  or  estates  as  she  may 
think  proper." 

It  will  be  observed,  from  this  quotation  from  the  will,  that 
as  appointees  the  children  and  grandchildren  of  Mrs.  Norris 
and  Mrs.  Read  are  peculiarly  favored.  Mrs.  Thomson  had 
the  right  to  appoint  the  whole  of  this  part  of  the  estate  to 
them.  In  no  distribution  which  she  is  authorized  to  make, 
could  they  or  any  of  them  be  omitted.  By  the  arrangement 
which  she  has,  in  point  of  fact,  made  with  the  brother  and 
three  sisters  of  the  testator,  these  children  are  cut  oif  from 
all  possibility  of  taking  any  benefit  under  an  appointment. 
Both  the  bill  of  complaint  and  the  articles  of  agreement  state 
that  Mrs.  Thomson  consented  to  extinguish  the  power  of 
appointment  in  consideration  of  the  division  of  the  residue  of 
the  estate,  after  the  payment  of  specific  and  pecuniary 
legacies,  by  which  division  two  thirds  of  such  residue  became 
her  own,  absolutely.  The  children  of  the  sisters  of  the  tes- 
tator are  no  parties  to  this  contract.  In  considering  the 
legal  maxim  involved  it  must  be  treated,  then,  as  a  case  in 
which  a  donee  of  a  power  has  agreed,  for  a  benefit  moving  to 
herself,  to  surrender  her  riglit  to  appoint. 

Can  any  plausibility  be  given  to  such  a  claim  ?  A  jjower 
to  appoint  is  not  a  technical  trust,  it  is  true,  because  the 
possible  beneficiary  has  not  the  capacity  to  call  for  its  exe- 
cution. But  it  has  never  been  doubted  that  such  a  function 
was  a  confidence,  and  as  such  cannot  be  made  the  subject  of 
barter.  Courts  of  equity  have  very  characteristically  exer- 
cised the  keenest  vigilance  over  this  class  of  agents.  The 
principle  which  I  regard  as  established  is,  that  they  shall 
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gain  no  profit  by  force  of  their  position.  Any  other  rule 
would  be  impracticable.  If  it  *be  lawful  for  the  donee  of  a 
power  to  bargain  for  his  own  personal  ends  with  a  part  of  the 
appointees  to  exercise  his  authority  in  a  certain  mode,  or  to 
stipulate  with  the  heirs-at-law  or  the  next  of  kin  to  disap- 
point the  expectations  of  the  appointees  by  a  surrender  of 
his  power,  it  is  obvious  in  numerous  cases  the  bulk  of  the 
fiduciary  property  would  enure  to  the  benefit  of  the  donees 
themselves.  It  is  on  this  obvious  ground  that  courts  every- 
where have  been  strenuous  in  enforcing  the  utmost  good 
faith  on  the  part  of  donees  of  powers.  I  think  no  case  can 
be  found  in  which  such  donee  has  been  allowed  to  make  his 
position,  by  any  device,  profitable  to  himself.  Such  is  the 
uniform  language  of  the  authorities.     In  Aleyn  v.  Belchier, 

I  Eden  132,  a  power  of  jointuring  having  been  executed  in 
favor  of  a  wife,  but  with  an  agreement  that  the  wife  should 
receive  only  a  part  as  an  annuity  for  her  own  benefit,  and 
that  the  residue  should  be  applied  to  the  payment  of  the 
husband's  debts,  such  arrangement  was  held  a  fraud  upon 
the  power,  the  Lord  Keeper  saying,  that  •''  no  point  is  better 
established  than  that  a  person  having  a  power  must  execute 
it  bona  fide  for  the  end  designed^  otherwise  it  is  corrupt  and 
void."  And  upon  the  same  principle  it  has  been  settled,  in 
a  series  of  cases,  that  whenever  an  appointment  is  made  to 
one  or  more  of  a  class,  in  exclusion  of  others,  upon  a  bar- 
gain for  the  advantage  of  the  appointor,  equity  will  relieve 
against  such  an  appointment  as  a  fraud  upon  the  power.  In 
one  of  this  class  of  cases,  Rowley  v.  Rowley,  Kay  242,  Sir 
AV.  Page  Wood,  V.  C,  said :  "  I  think  it  would  be  impossi- 
ble to  contend,  if  a  direct  bribe  were  given  to  the  appointor, 
though  out  of  a  separate  fund,  that  the  appointment  could 
be  upheld  in  favor  of  a  party  to  whom  the  fund,  subject  to 
the  appointment,  was  given."     And  in  McQueen  v.  Farquhar, 

II  Ves.  479,  Lord  Eldon  remarks:  "It  is  truly  said,  this 
court  will  not  permit  a  party  to  execute  a  power  for  his  own 
benefit."  A  large  number  of  cases  illustrative  of  the  same 
rule  may  be  found  in  1  Lead,  Cas.  in  Eq,  304. 
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These  authorities  abundantly  suffice  to  show  that  the 
principle  is  unquestionably*  establislied,  that  an  appoint- 
ment to  iurther  tlie  selfish  interest  of  the  donee  of  the 
])Ower  will  not  stand.  The  doctrine  rests  upon  the  ground 
of  the  existence  of  constructive  bad  faith  towards  the 
donor  of  the  power.  And  a  gainful  agreement  to  refrain 
altogether  from  the  exercise  of  the  power  is  necessarily 
equally  fraudulent;  it  involves,  no  matter  how  pure  the 
intentions  of  all  parties  may  be,  a  constructive  fraud.  In 
Cunynghame  v.  Thurlow,  (note  to  West  v.  Berney,)  1  Russ, 
&  My.  431,  the  case  of  a  release  of  a  power  to  appoint 
was  prevented,  the  donee  gaining  an  advantage  from  such 
release.  In  this  case,  a  fund  was  limited  to  a  father  for  life, 
with  remainder  to  his  children  in  such  shares  as  he  should 
appoint,  and  in  default  of  appointment,  to  the  children  equally; 
the  father  released  the  power  as  to  a  portion  of  the  fund,  so 
as  to  vest  a  share  of  it  in  himself,  as  executor  of  a  deceased 
son,  who  in  default  of  appointment,  took  a  vested  interest, 
but  the  court  refused  to  order  the  transfer  of  this  share  to  the 
father.  It  will  be  observed  that  in  the  case  cited  the  father 
had  the  undoubted  right  to  extinguish  his  power  of  appoint- 
ment; but  as  he  did  this  in  consideration  of  a  benefit  to 
himself  the  act  was  declared  illegal.  The  principle  of  this 
case  applies,  with  entire  aptness,  to  the  facts  contained  in  the 
bill  now  before  this  court.  I  feel  constrained  to  say,  there- 
fore, that  in  my  opinion,  a  court  of  equity  cannot  sanction 
the  contract  which  these  parties  have  entered  into,  on  any  of 
the  principles  which  usually  regulate  the  relations  of  parties 
having  an  interest  under  a  power  of  appointment.  And  as 
an  evidence  of  the  strength  of  my  own  conviction  on  this 
subject,  I  may  remark  that  I  have  been  led  to  this  result  not- 
witlistanding  my  most  perfect  confidence  that  the  agreement 
thus  impeached  in  point  of  law,  has  been  entered  into  in  entire 
good  faith  by  all  the  parties  to  it.  I  am  entirely  satisfied 
that  the  interest  of  the  other  appointees  has  not  in  the  least 
degree  been  sacrificed,  but  has  been  scrupulously  considered. 
Nor  have  I  entertained  the  faintest  suspicion  that  the  donee 
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■of  the  power  in  this  case  has  taken  any  advantage  whatever 
of  the  position  in  which  she  was  placed  by  her  husband.  T 
am  persuaded  that  the  agreement  in  question  was  intended 
to  be,  what  it  purports  to  be,  a  fair  family  settlement.  My 
difficulty  has  been  to  find  any  legal  general  ground  of  equity 
on  which  to  rest  a  claim  in  favor  of  the  case  made  by  the 
bill. 

Before  leaving  this  head  of  the  case,  it  is  proper  to  remark 
that  I  have  assumed  that  one  or  more  of  the  sisters  of  the 
testator  has  children  livino;.  This  fact  was  stated  on  the  ar- 
gument.  The  pleadings  are  silent  upon  the  subject,  but,  as 
the  existence  of  such  children  is  not  negatived  in  the  bill, 
the  presumption  must  be  in  favor  of  their  existence,  on  the 
principle  that  the  complainants  are  bound  to  make  out  all  the 
necessary  circumstances  on  which  their  title  to  relief  rests. 

The  only  remaining  foundation  for  the  case  of  the  com- 
plainants is  the  act  of  the  legislature  in  confirmation  of  the 
agreement  mentioned  in  the  bill.  There  are  but  very  few  of 
these  acts  of  special  legislation  which  I  regard  as  possessed 
of  any  legal  validity.  It  does  not  seem  to  me  that  their  in- 
efficacy  arises  merely  when  they  conflict  with  the  positive 
prohibitions  of  the  constitution,  or  when  they  disturb  vested 
estates.  As  a  general  rule,  I  think  they  cannot  meddle  with 
vested  rights.  I  have  no  belief  that,  by  a  special  act,  a 
man's  right  or  expectancy  to  a  contingent  remainder,  or  un- 
der an  executory  devise,  can  be  cut  off.  Nevertheless,  there 
are  some  cases  in  which,  from  ancient  custom,  a  power  of 
special  legislation  may  be  said  to  subsist  as  a  function  of  the 
law  making  power.  The  extent  of  such  riglit  will  be  always 
questionable.  In  the  present  instance,  the  right  to  be  affected 
by  the  act  is  very  remote,  and  of  the  most  contingent  char- 
acter. These  children  and  grandchildren,  whose  rights  alone 
are  affected  by  the  statute  in  question,  have  no  interest  which 
is  capable  of  being  enforced  in  any  court,  unless  they  should 
first  obtain  an  appointment  in  their  favor.  Their  interest, 
then,  is  the  mere  possibility  that  Mrs.  Tliomson,  in  deroga- 
tion of  her  agreement  with  their  parents,  should  appoint  a 
part  of  this  fund  to  them.     It  may  be  that,  against  such  a 
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mere  possibility,  this  act  of  the  legislature  should  prevail. 
The  decisiou  of  the  Chancellor  is  in  favor  of  its  efficiency  for 
the  purpose  designed;  and  leaning,  in  a  great  measure,  on 
that  opinion,  I  shall,  on  this  ground,  vote  for  the  affirmance 
of  the  decree  rendered  in  the  Court  of  Chancery. 

For  affi,rmanGe — Beasley,  C.  J.,  Bedle,  Clement,  Dal- 
rimplEjDepue,  Kennedy, Ogd EN, Wales, WooDHULL.    9. 
For  reversal — Olden. 


The  Morris  and  Essex  Railroad  Company,  appellants,, 
and  Prudden,  respondent.* 

Same  appellants,   and   The   Attorney-General,   ex  re/. 
Stickle  and  others,  respondents. 

1.  The  remedy  by  indictment  being  so  efficacious,  courts  of  equity  enter- 
tain jurisdiction  over  public  nuisances  with  great  reluctance,  whether  theii 
intervention  is  invoked  at  the  instance  of  the  Attorney-General,  or  of  a 
private  individual,  who  suffers  some  injury  therefrom  distinct  from  that  of 
the  public. 

2.  Where  an  ample  remedy  for  an  invasion  of  the  public  right  by  in- 
dictment exists,  a  court  of  equity  will  not  interfere  by  injunction  at  the 
instance  of  the  Attorney-General,  unless  in  case  of  a  pressing  necessity  to 
relieve  the  public  travel  from  immediate  and  serious  inconvenience.  An 
allegation  that  the  laying  of  a  second  track  of  a  railroad  in  the  street  of  a 
town  will  have  a  tendency  to  depreciate  the  value  of  the  property  of  the 
relators,  and  cause  them  great  and  irreparable  injury  by  reason  of  the 
narrowing  of  the  street,  and  also  by  reason  of  the  increased  annoyance 
that  will  be  caused  by  the  running  of  trains,  and  the  danger  to  their  build- 
ings from  proximity  to  such  track,  in  the  absence  of  any  allegation  of 
pressing  necessity  to  relieve  public  travel  from  immediate  and  serious  in- 
convenience, will  not  warrant  the  granting  of  an  injunction  on  an  infor- 
mation filed  by  the  Attorney-General  as  a  representative  of  the  public. 

3.  The  owners  of  several  and  distinct  lots  of  land,  having  no  common 
interest,  cannot  join  in  a  bill  to  enjoin  a  nuisance  common  to  all,  where 
the  grounds  of  relief  are  a  special  injury  to  each  one's  property.  An  in- 
formation filed  in  the  name  of  the  Attorney-General  on  the  relation  of  such 

*CiTED  in  Stevens  v.  Pat.  &  New.  E.  Co.,  5  C.  E.  Gr.  130 ;  Higbee  v.  C.  & 
A.  R.  &  T.  Co.,  Id.  438  ;  Carlisle  v.  Cooper,  6  C.  E.  Gr.  584 ;  Stanford  v. 
Lyon,  7  C.  E.  Gr.  35 ;  Hackensack  Imp.  Com:  v.  N.  J.  Midland  R.  Co.,  7  C. 
E.  Gr.  97  ;  Black  v.  Del.  &  Rar.  Canal  Co.,  Id.  426 ;  Harris  C.  &  B.  Co.  v. 
Fagin,  Id.  436  ;  Easton  v.  N.  Y.  &  L.  B.  R.  Co.,  9  C.  E.  Gr.  59  ;  Att'y-Gen'l 
V.  Brown,  Id.  92 ;  Scanlan  v.  Howe,  Id.  277  ;  Att'y-Gen'l  v.  Del.  &  B.  B.  R. 
Co.,  12  C.  E.  Gr.  20 ;  Prudden  v.  lAndsley,  1  Stew.  383. 
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owners,  will  not,  therefore,  be  considered  as  a  bill  filed  in  their  behalf,  where 
the  case  disclosed  is  not  such  that  relief  can  be  afforded  at  the  instance  of 
the  Attorney-General, 

4.  A  court  of  equity  will  not  enjoin  an  offence  against  the  public  at  the 
instance  of  an  individual,  unless  he  suffers  some  private,  direct,  and  mate- 
rial damage  beyond  the  public  at  large,  as  well  as  damage  otherwise  irre- 
parable. Mere  diminution  of  the  value  of  his  property  by  the  nuisance, 
without  irreparable  mischief,  will  not  furnish  any  foundation  for  equitable 
relief. 

5.  An  injunction  ought  not  to  be  granted  when  the  benefit  secured  by  it 
to  one  party  is  of  but  little  importance,  while  it  will  operate  oppressively 
and  to  the  great  annoyance  and  injury  of  the  other  party,  unless  the  wrong 
complained  of  is  so  wanton  and  unprovoked  in  its  character  as  properly  to 
deprive  the  wrong  doer  of  the  benefit  of  any  consideration- as  to  its  injuri- 
ous consequences. 

6.  Where  a  person  entitled  to  a  right  in  the  nature  of  an  easement  encour- 
ages another,  though  passively,  to  acquire  title  and  expend  money  on  the 
assumption  that  that  right  will  not  be  asserted,  he  will  not  be  permitted 
in  a  court  of  equity  to  assert  his  right  to  the  prejudice  or  injury  of  those 
who  have  been  encouraged  by  his  acquiescence,  to  expend  money  on  the 
faith  that  his  rights  will  not  be  exercised  to  defeat  the  just  expectati'ons 
upon  which  such  expenditures  have  been  made.  Where  such  acquiescence 
has  continued  for  the  period  of  twenty  years,  or  even  less,  in  a  court  of 
equity  his  right  will  be  extinguished  by  estoppel. 

7.  The  Morris  and  Essex  Railroad  Company,  by  their  charter,  were  author- 
ized to  construct  a  railroad  to  Morristown,  sixty-six  feet  wide,  with  as  many 
sets  of  tracks  as  they  might  deem  necessary.  Subsequently,  the  company  were 
authorized  to  extend  their  road  from  Morristown,  passing  through  the  village 
of  Dover.  When  the  road  was  located  to  Dover,  one  McFarlan  was  the 
owner  of  lands  in  the  village,  which  had  previously  been  laid  out  in  streets 
and  squares,  which  had  become  dedicated  to  public  uses ;  one  of  the  streets, 
marked  on  the  map  as  Dickinson  street,  was  mainly  coincident  with  an 
old  turnpike  road,  which  had,  by  act  of  the  legislature,  been  declared  to 
be  a  public  road,  and  subject  to  vacation  and  alteration  the  same  as  if  laid 
out  as  a  public  highway.  In  the  spring  of  184d  the  company  surveyed 
and  located  their  railroad  within  the  lines  of  Dickinson  street,  and  graded 
the  road-bed ;  and  in  1847  laid  rails  thereon  for  a  single  track.  Before 
the  company  commenced  the  extension  of  their  i-oad  to  Dover,  McFarlan, 
as  an  inducement  to  make  such  extension,  agreed  to  procure  the  right  of 
way  for  them  without  cost,  and  to  obtain  the  vacation  of  the  public  road 
over  which  the  railroad  was  located.  In  June,  1848,  the  public  highway 
over  which  Dickinson  street,  in  part,  was  laid,  was  vacated  according  to 
law,  and  in  December,  1848,  McFarlan  conveyed  to  the  company  a  strip 
fifty  feet  in  width,  lying  within  but  south  of  the  middle  line  of  Dickinson 
street,  on  which  their  single  track  was  constructed.     The  company  have 
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been  in  the  peaceable  occupation  of  this  strip  of  land  for  a  single  track  of 
their  railroad  for  upwards  of  twenty  years,  and  were  engaged  in  construct- 
ing a  second  track  on  it,  which  was  entirely  south  of  the  middle  line  of 
the  street.  An  information  was  filed  in  the  name  of  the  Attorney-General 
on  the  relation  of  several  of  the  owners  of  lots  fronting  on  the  north  side 
of  the  street,  and  a  bill  was  also  filed  by  Prudden,  who  was  the  owner  of 
a  lot  fronting  on  the  north  side  of  tlie  street,  wliich  he  purchased  in  1839, 
to  enjoin  the  laying  of  the  second  track  :  Held — 

1.  That  the  public  right  in  Dickinson  street  having  been  extinguished 
by  the  vacation  of  it  as  a  public  highway,  except  for  a  distance  of  three 
hundred  feet,  and  there  being  no  allegation  that  the  public  travel  over  that 
fragment  of  the  highway  was  impeded,  the  court  would  not  interfere  by 
injunction,  at  the  instance  of  the  Attorney-General. 

2.  That  Prudden,  liaving  acquiesced  for  more  than  twenty  years  in  the 
use  of  that  strip  of  land  for  railroad  purposes,  after  it  had  been  vacated 
as  a  public  highway,  and  there  being  a  clear  and  unobstructed  road-way  of 
twenty-nine  feet  in  width  for  access  to  his  premises,  and  the  only  special 
injury  being  the  inconvenience  of  not  being  permitted  to  have  wagons 
stand  in  front  of  his  premises  to  load  and  unload,  it  was  not  a  case  for  a 
court  of  equity  to  entertain  jurisdiction  of  by  injunction. 


These  were  appeals  from  orders  of  the  Chancellor  for  in- 
juuctions.  The  opinion  of  the  Chancellor  is  reported  in  4 
a  E.  Green  387. 

Mr.  Vanatta  and  M7\  Shipman,  for  appellants. 

Mr.  Pitney,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  object  of  the  bill  of  the  complainant,  Prudden,  and  of 
the  information  of  the  Attorney-General  on  the  relation  of 
Munson,  Young,  Roderer,  and  Stickle,  is  to  enjoin  the  appel- 
lants from  laying  a  second  track  of  their  railroad  through 
Dickinson  street,  in  the  village  of  Dover,  in  the  county  of 
Morris.  The  complainant,  Prudden,  and  the  relators  are 
severally  the  owners  of  lots  fronting  on  the  north  side  of 
Dickinson  street.  The  street  is  sixty-six  feet  wide.  The 
new  track  is  forty- one  feet  distant  from  the  north  side  of  the 
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Street,  and  consequently  beyond  the  medium  filum  vice.  The 
<lofeudants  are  the  owners  of  the  lands  on  the  south  side  of 
the  street,  opposite  the  premises  of  the  complainant  and  the 
relators,  and  the  new  track  proposed  to  be  laid  is  entirely  on 
that  side  of  the  middle  line  of  the  street. 

The  intervention  of  the  Attorney-General  is  sought  to  be 
justified  on  the  ground  that  Dickinson  street  is  a  public  high- 
way, and  that  the  proposed  construction  of  an  additional 
track  by  the  defendants,  through  the  street,  longitudinally, 
will  be  such  an  interference  with  public  rights  as  to  be  a 
public  nuisance.  The  complainant  and  the  relators  present 
their  right  to*  the  relief  prayed  for  in  two  aspects,  the  first 
of  which  is  based  on  the  public  right,  and  the  other  upon 
their  private  rights,  which  they  claim  they  became  entitled 
to  in  the  street,  by  virtue  of  the  boundary  of  their  convey- 
ances thereon. 

Dickinson  street  was  never  laid  out  as  a  public  road.  It 
it  claimed  to  have  become  such  by  virtue  of  a  dedication  by 
Henry  McFarlan,  sen.,  who  formerly  was  the  owner  of  a 
considerable  tract  of  land  in  and  adjoining  the  village  of 
Dover.  This  dedication  is  alleged  to  have  been  made  by  a 
survey  and  map  made  by  McFarlan,  about  the  year  1827, 
followed  up  by  sales  and  conveyance  of  lots  designated  on 
said  map,  and  described  by  referring  to  the  streets  laid  down 
on  the  map. 

The  earliest  map  produced  as  an  exhibit  is  one  made  by 
one  Van  Winkle,  a  surveyor  in  the  employ  of  McFarlan, 
which  bears  date  in  March,  1831.  A  second  map,  made  by 
the  same  person,  while  in  McFarlan's  employ,  some  time  be- 
tween the  years  1831  and  1835,  was  also  produced.  Before 
either  of  these  maps  was  made,  the  old  Union  turnpike  road 
ran  through  the  premises,  on  the  line  of  what  is  now  Black- 
well  street,  to  near  the  corner  of  Blackwell  and  Sussex 
streets ;  then,  crossing  the  blocks  between  Warren  and  Sus- 
sex streets,  and  Sussex  and  Morris,  diagonally,  to  Dickinson 
street;  mid  thence,  extending  eastwardly,  either  on  or  near 
to  the  site  of  what  is  now  Dickinson   street.     By  an  act  of 
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the  legislature,  passed  on  the  22d  of  February,  1841,  the 
Union  Turnpike  Company  was  authorized  to  surrender  all 
that  part  of  its  road  situate  between  Morristown  and  the 
widow  Love's  house,  in  Dover,  and  the  part  so  surrendered 
was  thenceforth  declared  to  be  a  public  and  common  high- 
way, to  be  amended,  worked,  repaired,  vacated,  or  altered, 
in  the  same  manner,  in  all  respects,  as  though  the  same  had 
been  laid  out  as  directed  by  "  An  act  concerning  roads." 
Acts  of  1841,  p.  34. 

In  the  spring  of  1846,  the  defendants  surveyed  and  located 
their  road  through  Dover,  within  the  lines  of  Dickinson 
street,  as  designated  on  the  map  of  1831,  and*  in  the  course 
of  the  same  year  graded  the  road-bed,  and  in  1847  laid  rails 
thereon  for  a  single  main  track.  On  the  7th  of  December, 
1848,  they  procured  a  deed  of  conveyance,  bearing  date  on  that 
day,  from  the  trustees  of  the  McFarlan  estate,  in  whom  the 
fee  in  the  streets  was  vested,  for  a  strip  of  fifty  feet  in  width, 
within  the  lines  of  the  street,  on  which  their  main  track 
was  constructed,  and  on  which  they  now  propose  to  lay  an 
additional  track. 

Before  the  defendants  commenced  the  extension  of  their 
railroad  from  Morristown  to  Dover,  McFarlan,  as  an  induce- 
ment to  the  defendants  to  make  such  extension,  agreed  to 
procure  the  right  of  way  for  them,  without  cost  to  the  de- 
fendants, and  to  obtain  the  vacation  of  the  public  road 
along  side  of,  and  partly  within  the  lines  of  the  route  on 
which  their  railroad  was  located.  Application  was  accord- 
ingly made  to  the  Court  of  Common  Pleas  of  the  county  of 
Morris  for  that  purpose,  and  in  June,  1848,  surveyors  of  the 
highways,  appointed  by  the  said  court,  vacated  all  that  part 
of  the  public  road  situate  between  the  intersection  of  Sussex 
and  Blackwell  streets  and  the  point  of  the  mountain  easterly 
of  the  village,  and  laid  out  a  new  road  between  those  points 
over  Blackwell  street,  in  lieu  of  the  road  so  vacated.  What 
effect  this  extinguishment  of  the  public  right  will  iiave  upon 
the  rights  of  adjoining  pro{)rietors,  where  the  locus  in  quo  is 
a  public  street  in  a  city  or  town,  and  the  origin  of  the  public 
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right  is  a  dedication  by  the  owner  by  a  survey  and  map,  and 
their  title  deeds  call  for  streets  as  laid  out  and  designated 
on  the  map  as  boundaries,  is  a  question  not  settled  in  this 
state.  It  is  adverted  to  by  Justice  Vredenburgh  in  The 
State  V.  Snedeker,  1  Vroom  80,  as  a  grave  question  for 
future  consideration,  whether  the  legislature  can,  constitu- 
tionally, vacate  a  public  highway  on  which  an  adjacent 
owner  had  built  or  made  improvements  upon  the  faith  of  its 
being  and  remaining  a  public  highway,  and  whether  such 
vacation  would  authorize  the  owner  of  the  soil  to  close  it  up, 
and  thus  render  his  improvements  valueless  or  greatly  dimin- 
ish their  value. 

If  we  adopt  the  doctrine  generally  recognized  in  the  courts 
of  sister  states,  that  the  grantee  is  entitled,  as  against  his 
grantor  and  his  assigns,  to  have  the  street,  by  reference  to 
which  his  deed  is  made,  kept  open  to  its  full  width,  either  as 
an  incident  of  the  grant  itself  or  by  force  of  a  covenant 
implied  from  the  grant ;  Parker  v.  Framingham,  8  Mete. 
260 ;  White  v.  Flannigain,  1  Maryland  525 ;  Moale  v.  Mayor 
of  Baltimore,  5  Ihid.  314 ;  Transylvania  University  v.  Oity 
of  Lexington,  3  B.  Mon.  27 ;  In  matter  of  Lewis  street,  2 
Wend.  472 ;  Livingston  v.  Mayor  of  New  York,  8  Ihid.  85  ; 
Wyman  v.  Same,  11  Ibid.  487;  it  would  necessarily  follow 
that  such  right  may  be  released  by  the  act  of  the  owner, 
and  discharged  or  extinguished  by  adverse  possession  for 
the  period  of  time  necessary  to  ripen  a  hostile  possession  into 
an  indefeasable  right. 

The  contingencies,  above  adverted  to,  of  the  vacation  by 
the  action  of  surveyors  of  the  highways,  of  a  public  road, 
coincident  in  some  parts  with  a  street  which  is  claimed  to 
have  become  a  public  highway  by  dedication  ;  and  of  a  claim 
by  adjacent  proprietors  of  private  rights,  beyond  the  medium 
filum  vicB,  by  reason  of  their  boundary  on  a  public  street ; 
and  also  of  an  adverse  possession  for  the  period  of  twenty 
years,  whereby  an  extinguishment  of  such  private  rights  is 
claimed  to  have  been  effected,  have  arisen  in  this  cause.  In 
view  of  the  opinion  of  this  court  as  to  the  propriety  of  re- 
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taining  the  injunctions  under  the  peculiar  circumstances  of 
tliis  case,  it  is  unnecessary  to  express  any  opinion  definitely 
upon  these  questions. 

The  remedy  by  indictment  being  so  efficacious,  courts  of 
equity  entertain  jurisdiction  over  public  nuisances  with  great 
reluctance,  whether  their  intervention  is  invoked  at  the  in- 
stance of  the  Attorney-General,  or  of  a  private  individual 
who  suffers  some  injury  therefrom  distinct  from  that  of  the 
public.  "  If,"  says  Chancellor  Kent,  "  a  charge  be  of  a  crim- 
inal nature,  or  an  offence  against  the  public,  and  does  not 
touch  the  enjoyment  of  property,  it  ought  not  to  be  brought 
within  the  direct  jurisdiction  of  this  court,  which  was  in- 
tended to  deal  only  in  matters  of  civil  right  resting  in 
equity,  or  where  the  remedy  at  law  was  not  sufficiently  ade- 
quate; nor  ought  the  process  of  injunction  to  be  applied, 
but  with  the  utmost  caution.  It  is  the  strong  arm  of  the 
court,  and  to  render  its  operation  benign  and  useful  it  must 
be  exercised  with  great  discretion,  and  when  necessity  re- 
quires it."  Attorney- General  v.  Utica  Ins.  Co.,  2  Johns.  C. 
R.  378.  In  Attorney- General  v.  The  N.  J.  E.  Co.,  2  Gree7i's 
C  R.  136,  Chancellor  Vroom  gives  expression  to  the  hesi- 
tancy of  courts  of  equity  in  entertaining  jurisdiction  by  in- 
junction, of  injuries  of  this  nature.  He  says:  "In  cases  of 
public  nuisance,  there  is  an  undisputed  jurisdiction  in  the 
common  law  courts  by  indictment,  and  a  court  of  equity 
ought  not  to  interfere  in  a  case  of  misdemeanor,  where  the 
object  sought  can  be  as  well  attained  in  the  ordinary  tribu- 
nals." In  the  recent  case  of  Hinchman  v.  The  Paterson 
Horse  R.  Co.,  2  C.  E.  Green  75,  the  bill  was  filed  by  the  owners 
of  lots  abutting  on  Congress  and  Markd:  streets,  in  the  city 
of  Paterson,  to  enjoin  the  laying  of  rails  for  a  horse  railroad 
through  those  streets.  In  delivering  his  opinion.  Chancellor 
Green  ex[)resses  himself  against  the  propriety  of  the  inter- 
ference of  courts  of  equity  to  redress  injuries  of  that  de- 
scription, in  the  following  terms:  "The  injury  win'ch  the 
owners  of  lots  upon  the  street  suffer  from  obstructions  in 
the  street  and   impediments  to   traveling,  is  common   to  all 
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the  public.  In  cases  of  unquestioned  public  nuisance,  a 
court  of  equity  will  not  interfere  by  injunction,  except  in 
cases  of  special  and  serious  injury  to  the  complainant,  dis- 
tinct from  that  suffered  by  the  public  at  large."  There 
must  not  only  be  a  violation  of  the  plaintiff's  rights,  but 
such  a  violation  as  will  be  attended  with  substantial  and 
serious  damage.  Bigeloio  v.  Hartford  Bridge  Co.,  14  Conn. 
565.  No  remedy  exists  in  these  cases,  by  an  individual, 
unless  he  has  suffered  some  private,  direct,  and  material 
damage  beyond  the  public  at  large,  as  well  as  damage  other- 
wise irreparable.  Irwin  v.  Dixion,  9  How  27.  Mere  dim- 
inution of  the  value  of  the  property  of  the  party  complain- 
ing, by  the  nuisance,  without  irreparable  mischief,  will  not 
furnish  any  foundation  for  equitable  relief.  Zabrishie  v. 
The  Jersey  City  and  Bergen  R.  Co.,  2  Beas.  314. 

It  must  not  be  overlooked  that  the  defendants  are  engaged 
in  a  public  work,  by  the  completion  of  which  the  public  in- 
terests will  be  greatly  advanced.  The  injunction  by  which 
the  progress  of  the  work  is  arrested,  must  not  only  cause 
great  injury  to  the  defendants,  but  also  is  the  occasion  of 
great  inconvenience  to  the  ])ublic.  In  the  case  of  A/len  v. 
Freeholders  of  Monmouth  Co.,  2  Beas.  68,  it  was  held  that 
although  a  bridge  which  was  being  erected  over  navigable 
waters  without  competent  legislative  authority,  was  techni- 
cally a  nuisance,  yet  as  it  was  being  built  in  good  faith,  and 
for  the  public  benefit,  a  court  of  equity  would  not  restrain 
its  erection,  even  on  an  information  by  the  Attorney-General 
in  behalf  of  the  public. 

Whether  the  question  is  viewed  in  the  aspect  of  a  pro- 
ceeding by  the  Attorney-General  to  protect  the  rights  of  the 
public,  or  of  a  suit  by  the  complainant  and  the  individual 
relators  to  protect  their  private  rights,  the  most  cogent  rea- 
sons exist  for  a  court  of  equity  abstaining  from  drawing  the 
controversy  within  its  jurisdiction,  until  the  rights  of  the 
parties  are  settled  in  a  court  of  law.  When  the  defendants 
located  their  road,  it  was  with  the  understanding  that  the 
old  turnpike  road  should  be  vacated,  to  permit  the  occupa- 
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tion  of  the  road-bed  by  the  defendants'  railroad.  A  vacation 
of  the  old  road  from  Sussex  street,  eastwardly,  was  shortly 
afterwards  effected  for  that  purpose.  It  is  a  disputed  fact 
in  the  case,  whether  Dickinson  street  from  that  point  is 
not,  in  the  main,  coincident  with  the  site  of  the  old  road. 
The  map  annexed  to  the  return  of  the  surveyors  shows  that 
the  stueet  and  the  highway  were  coincident  in  front  of  the 
premises  of  Prudden,  and  along  the  whole  block  on  which 
his  lot  is  situate.  At  that  time  a  fence  was  standing  across 
Dickinson  street  just  beyond  the  line  of  Warren,  leaving 
along  that  street  a  single  block  between  Warren  and  Sussex 
street,  less  than  three  hundred  feet  in  length,  between  the 
vacated  public  road  and  the  extreme  limit  to  which  there  is 
any  pretence  that  there  was  an  actually  opened  street. 
From  the  time  the  company  laid  their  rails  in  1847,  until 
the  present  controversy  arose  in  October,  1867,  they  have 
been  peaceably  in  the  occupation  of  the  premises  for  their 
single  main  track,  and  there  is  some  evidence  of  an  user  of 
the  residue  of  the  strip  embraced  in  their  deed  for  the  pur- 
poses of  their  business.  The  additional  track  of  the  defend- 
ants is  to  be  laid  on  a  level  with  the  street,  or  nearly  so,  and 
twenty-nine  feet  of  clear  roadway  outside  of  the  sidewalk 
will  remain  unobstructed  to  accommodate  the  public  travel. 
It  is  not  charged  in  the  information  that  the  })ublic  ^travel 
will  be,  to  any  extent,  impeded  by  the  new  track  of  the  de- 
fendants. It  is  true  that  it  is  charged  in  the  information 
that  the  proposed  track  will  narrow  the  street  and  impair 
its  utility  by  reducing  its  width,  but  the  information  studi- 
ously avoids  charging  that  the  public  travel  is  such  over 
that  fragment  of  a  highway  that  the  public  interests  will  be, 
to  any  extent,  impaired  thereby.  The  gravamen  of  the 
complaint  is  that  the  laying  of  such  second  track  will  have 
a  tendency  to  depreciate  the  property  of  the  relators,  and 
cause  them  great  and  irreparable  injury  by  reason  of  the 
narrowing  of  the  street,  and  also  by  reason  of  the  increased 
annoyance  that  will  be  caused  by  the  running  of  trains,  and 
the  danger  to  which  tlieir  buildings  will   be  subjected  from 
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their  proximity  to  said  track.  The  allegation  of  special  in- 
jury in  the  bill  of  Prudden  is  substantially  the  same,  with 
the  addition  of  an  allegation  of  interference  with  complain- 
ant's passage  to  and  from  his  premises  ;  omitting  all  complaint 
as  to  danger  to  his  buildings  from  proximity  to  the  track. 
With  ample  remedy  for  the  invasion  of  any  public  right  by 
indictment,  and  in  the  absence  of  any  allegation  of  pressing 
necessity  to  relieve  the  public  travel  from  immediate  and 
serious  inconvenience,  the  retention  of  the  injunction  at  the 
instance  of  the  Attorney-General  is  inconsistent  witli  the  prin- 
ciples upon  which  courts  of  equity  employ  process  of  injunc- 
tion as  a  purely  preventive  remedy. 

The  relators  being  owners  of  several  and  distinct  lots  of 
land,  and  having  no  common  interest,  cannot  join  in  a  bill  to 
enjoin  a  nuisance  common  to  all,  where  the  grounds  of  relief 
are  a  special  injury  to  each  one's  property.  A  bill  filed  by 
them  jointly,  would  be  demurrable  for  misjoinder  of  parties. 
Hinchman  v.  Fatersnn  Horse  R.  Co.,  2  C.  E.  Green  75.  Tire 
information  cannot,  therefore,  be  retained  and  considered  as  a 
bill  filed  in  their  behalf. 

With  respect  to  the  bill  of  the  complainant,  Prudden,  as 
already  observed,  the  highway  in  front  of  his  premises  was 
coincident  with  Dickinson  street,  and  the  highway  has  been 
vacated  by  the  action  of  the  surveyors  of  the  highways.  What 
rights  the  complainant  acquired  in  the  street  beyond  the 
medium  filmi  vice  by  his  deed  of  conveyance,  and  the  effect  of 
the  vacation  of  the  previously  existing  highway,  are  questions 
proper  for  the  determination  of  a  court  of  law.  It  must  be 
a  strong  and  mischievous  case  of  pressing  necessity,  or  the 
right  must  have  been  previously  established  at  law,  to  entitle 
the  party  to  call  in  aid  the  jurisdiction  of  a  court  of  equity. 
Robeson  v.  Pittenger,  1  Green's  C.  R.  57.  For  a  period  of 
upwards  of  twenty  years  the  defendants  had  been  permitted 
to  occupy  the  street  for  the  purposes  of  their  railroad  track, 
under  a  claim  of  title,  without  remonstrance  or  complaint. 
The  complainant  acquired  title  to  the  premises,  in  relation  to 
which  he  is  aggrieved,  in  1839.      He  was  owner  when  the 
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track  was  laid  in  front  of  the  premises.  He  has  silently- 
acquiesced  ever  since.  The  construction  of  an  additional 
track,  occupying  a  width  of  eleven  feet,  cannot  add  much  to 
the  inconvenience  to  which  he  was  subjected  by  the  occupa- 
tion of  the  street  by  the  single  track.  A  clear  and  unob- 
structed roadway  of  twenty-nine  feet  is  left  to  admit  access 
to  his  premises.  The  retention  of  the  injunction  will  be  of 
little  benefit  to  the  complainant,  while  it  will  work  serious 
annoyance  to  the  defendants.  An  injunction  ought  not  to 
be  granted  where  the  benefit  secured  by  it  to  one  party  is 
but  of  little  importance,  while  it  will  operate  oppressively 
and  to  the  great  annoyance  and  injury  of  the  other  party, 
unless  the  wrong  complained  of  is  so  wanton  and  unpro- 
voked in  its  character  as  j)roperly  to  deprive  the  wrong  doer 
of  tiie  benefit  of  any  consideration  as  to  its  injurious  conse- 
quences. Jones  V.  City  of  Neivark,  3  StooJd.  452.  The  de- 
fendants will  not  occupy,  with  the  proposed  track,  any  of 
the  complainant's  lands.  For  the  contingent  and  conse- 
quential damages  he  may  suffer  from  any  unlawful  interfer- 
ence with  his  enjoyment  of  his  property,  he  ha.s  his  remedy 
by  action  at  law,  whenever,  and  as  often  as  loss  or  damage 
ensues ;  and  if  the  use  of  a  railroad  in  front  of  his  premises 
becomes  a  nuisance,  or  the  aggression  proves  to  be  a  per- 
manent injury,  without  an  adequate  remedy  at  law,  then  the 
court  will  be  competent  to  administer  equitable  rejief  by 
injunction  to  prevent  its  continuance  or  for  its  removal.  But 
a  strong  case  must  be  presented,  and  the  impending  danger 
must  be  imminent  and  impressive,  to  justify  the  issuing  of 
an  injunction  as  a  precautionary  and  preventive  remedy. 
Drake  v.  The  Hudson  River  E.  B.  Co.,  7  Barb.  508. 

Regarding  the  merits  of  the  complainant's  title  to  relief  in 
the  light  of  any  private  right  he  may  have  acquired  in  the 
street  beyond  the  middle  line  to  have  it  kept  open  its  full  width, 
by  reason  of  the  boundary  of  his  lands  thereon,  a  grave 
question  arises  whether  his  right  has  not  become  extinguished 
by  long  acquiescence.  The  defendants,  by  their  original 
charter,  passed  January  29th,  1835,  were  authorized  to  lay 
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out  and  construct  a  railroad  or  lateral  roads  not  exceeding 
sixty-six  feet  wide,  with  as  many  sets  of  tracks  and  rails  as 
they  might  deem  necessary.  The  deed  of  conveyance  they 
obtained  from  the  trustees  of  the  McFarlan  estate  was  for 
a  width  of  fifty  feet  at  the  graded  surface,  and  was  expressed 
to  have  been  made  for  the  purpose  of  enabling  them  to  build, 
construct,  maintain,  and  keep  up  their  railroad  thereon ; 
and  the  public  road  which  then  laid  over  the  premises  was 
vacated  to  enable  the  company  to  use  the  premises  for  that 
purpose.  On  the  faith  of  their  title  and  of  these  proceed- 
ings, which  were  manifestly  designed  to  remove  all  impedi- 
ments in  the  way  of  their  use  of  the  premises  for  the  pur- 
poses for  which  they  were  conveyed,  the  company  located 
their  single  track.  A  double  track  was  then  within  their 
corporate  powers.  It  has  now  become  necessary.  To  per- 
mit the  complainant  to  interpose  any  supposed  rights  that 
he  or  those  under  whom  he  claims  may  have  had  be- 
yond the  limits  of  the  premises  of  which  he  is  the  owner, 
would  defeat  the  purpose  of  the  conveyance  to  the  defend- 
ants, and  render  nugatory  the  action  of  the  surveyors  in 
vacating  the  public  highway.  Where  a  person  entitled  to  a 
right  in  the  nature  of  an  easement  encourages  another, 
though  passively,  to  acquire  title  and  expend  money  on  the 
assumption  that  that  right  will  not  be  asserted,  he  will  not 
be  permitted  in  a  court  of  equity  to  assert  his  right  to  the 
prejudice  or  injury  of  those  who  have  been  encouraged  by 
his  acquiescence,  to  expend  money  on  the  faith  that  his 
right  will  not  be  exercised  to  defeat  the  just  expectations 
upon  which  such  expenditures  have  beeu  made.  Where  such 
acquiescence  has  continued  for  the  period  of  twenty  years,  or 
even  less,  in  a  court  of  equity  his  right  will  be  extinguished 
by  estoppel. 

The  only  special  injury  the  complainant  will  sustain,  pecu- 
liar to  himself  and  distinct  from  that  of  the  public  in  general, 
is  in  the  inconvenience  he  may  suiFer  in  not  being  permitted 
to  have  wagons  and  vehicles  stand  in  front  of  his  premises, 
on  which  are  a  dwelling  house  and  a  wheelwright  shop,  for 

Vol.  v.  2  l 
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a  sufficient  time  to  load  or  unload.  With  a  cross-street 
flanking  his  premises  on  each  side,  it  does  not  appear  that 
the  exigencies  of  his  business,  or  the  convenient  use  of  his 
property,  so  imperatively  require  that  use  of  the  street,  that 
his  being  deprived  thereof  will  cause  an  irreparable  injury 
of  such  magnitude  that  a  court  of  equity  should  entertaiu 
jurisdiction  by  injunction,  when  the  question  of  right  is  in 
any  doubt. 

The  order  for  an  injunction  is  reversed  in  both  cases. 

In  Prudden's  case,  tlie  vote  was  as  follows : 

For  reversal — Beasley,  C.  J.,  Clement,  Depue,  Ken- 
nedy, Van  Syckel,  Wales.     6. 

For  ajirmanee — Bedle,  Woodhull,  Ogden,  Olden.    4. 

In  the  other  case,  all  the  judges  voted  for  reversal  except 
Judge  Olden, 


The  Morris  and  Essex  Eailroad  Company,  appellants, 
and  The  Sussex  Railroad  Company,  respondents.* 

1.  Corporations  are  presumed  to  contract  within  the  existing  powers  of 
their  charters ;  and  where  general  words  are  used  in  a  contract  between 
them  admitting  of  a  double  construction,  they  must  be  construed  consist- 
ently with  the  scope  and  powers  of  the  charter. 

2.  The  words,  "  any  future  extensions  or  branches,"  in  a  contract  be- 
tween two  connecting  railroad  corporations  for  a  division  or  drawback  of 
freights  and  fares  over  their  roads,  "  or  any  future  extensions  or  branches 
of  the  same,"  must  not  be  construed,  in  their  general  sense,  to  apply  to 
extensions  then  unauthorized  by  the  legislature,  where  there  were  unex- 
hausted powers  in  the  charter  and  supplements,  at  the  time  of  the  contract, 
to  build  other  extensions  or  branches,  sufficient  to  meet  the  requirements 
of  the  words. 

3.  The  third  section  of  the  act  of  1846,  concerning  corporations,  {Nix. 
Dig.  168,)  providing,  that  in  addition  to  the  powers  enumerated  in  the  first 
section  of  the  act,  (which  are  the  ordinary  powers  of  all  corporations,) 
"  and  to  those  expressly  given  in  its  charter  or  in  the  act  under  which  it 
is  or  shall  be  incorporated,  no  corporation  shall  possess  or  exercise  any 
corporate  powers  except  such  as  shall  be  necessary  to  the  exercise  of  the 


*  Cited  in  M.  &  E.  R.  Co.  v.  Bonnell,  5  Vr.  477. 
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powers  so  enumerated  and  given,"  must  be  taken  as  a  prohibition  of  any 
acts  not  within  the  scope  of  the  powers  permitted,  and  contracts  in  contra- 
vention of  it  are  illegal.  Held — that  it  was  not  within  the  scope  of  the 
charter  and  supplements  of  the  Morris  and  Essex  Railroad  Company,  to 
make  a  contract  with  the  Sussex  Railroad  Company  for  rates  of  freight 
and  fare  oTer  extensions  not  authorized  at  the  time  of  the  contract,  and 
that  such  a  contract,  if  intended  to  include  extensions  afterwards  author- 
ized and  built,  was  illegal,  and  could  not  be  enforced  as  to  them,  (there 
being,  in  this  case,  no  ratification  by  the  legislature  or  by  authority  of  the 
corporation  after  the  extensions  were  authorized). 

Qufsre.  Whether  the  common  law  rule  does  not  come  up  to  the  extent 
of  the  statute  ?    Bedle,  J. 

4.  The  right  of  railroad  corporations  to  divide  through  fares  and  freights 
on  authorized  lines,  or  to  offer  inducements  by  a  reduction  in  rates  to 
secure  freights  and  travel  over  such  lines,  are  contracts  concerning  their 
own  authorized  business,  and  not  objectionable  unless  unconscionable. 

5-  Extensions  afterwards  authorized  and  built,  will  not  be  substituted  for 
other  extensions  and  modes  of  transportation  authorized  at  the  time  of 
the  contract,  without  an  intention  to  that  effect  in  the  contract,  even  if  no 
question  of  power  to  contract  concerning  them  interfered. 

[The  contracts  of  promoters  of  railroads  in  England  considered ;  and 
not  analogous  to  this  case.] 

The  following  is  a  copy  of  such  parts  of  the  contract,  upon 
which  the  bill  was  filed,  as  are  involved  in  this  appeal : 

"  Articles  of  agreement  made  this  24th  day  of  July,  in  the 
year  of  our  Lord  1852,  between  the  Morris  and  Essex  Rail- 
road Company  of  the  first  part,  and  the  Sussex  Mine  Rail- 
road Company  of  the  second  part : 

"  Whereas,  the  said  Morris  and  Essex  Railroad  Company 
is  now  engaged  in  extending  the  railroad  of  the  said  com- 
pany from  the  village  of  Dover  to  the  village  of  Hacketts- 
town,  and  the  said  the  Sussex  Mine  Railroad  Company  is 
about  to  reconstruct  the  railroad  of  the  said  company  be- 
tween the  village  of  Waterloo  and  the  village  of  Andover, 
in  the  county  of  Sussex,  and  to  connect  the  same  with  the 
railroad  of  the  said  Morris  and  Essex  Railroad  Company  at 
some  point  intermediate  between  the  villages  of  Stanhope 
and  Waterloo,  or  at  or  near  one  of  the  said  villages,  and  to 
extend  the  said  railroad  from  Andover  to  the  village  of 
Newton,  in  the  said  county  of  Sussex ;  and  whereas,  the 
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said  parties,  for  their  mutual  accommodation  and  benefit, 
have,  and  by  these  presents  do  enter  into  the  following  arti- 
cles of  agreement,  tliat  is  to  say  : 

"  First.  It  is  understood  and  agreed  that  all  freight  and 
passengers  which  shall  be  transported  over  either  of  the 
roads  of  the  said  companies,  or  any  future  extensions  or 
branches  of  the  same,  to  the  said  point  of  intersection,  and 
destined  for  any  towns  or  places  at  the  termini  or  on  the 
line  of  the  said  roads,  respectively,  or  any  future  extensions 
or  branches  of  the  same,  shall  be  forwarded  by  said  respect- 
ive companies  to  the  towns  or  places  of  their  destination 
with  all  convenient  despatch,  and  by  the  ordinary  means  of 
transporting  freight  and  passengers  upon  said  resj)ective 
roads,  and  at  prices  not  exceeding  the  average  rates  charged 
per  mile  at  the  time  by  said  companies,  respectively,  for 
other  freight  and  passengers  of  the  same  class,  to  and  from 
other  places  on  the  line  of  the  said  roads,  respectively  ;  and 
the  said  Morris  and  Essex  Railroad  Company  agree  to  stop 
their  trains  at  the  said  point  of  intersection  to  receive  the 
freight  and  passengers,  which  may  be  brought  to  the  said 
point  of  intersection,  over  the  said  Sussex  Mine  Railroad,  in 
the  trains  of  the  said  Sussex  Mine  Railroad  Company,  run 
to  meet  and  connect  with  the  trains  of  the  said  Morris  and 
Essex  Railroad  Company,  and  to  discharge  freight  and  pas- 
sengers intended  for  the  same. 

"Second.  That  the  rates  of  transportation  of  all  freight 
and  passengers  passing  upon  both  of  said  roads  shall  be  mu- 
tually agreed  upon  by  said  companies,  and  in  case  they  fail 
to  agree  as  to  said  rates,  then  that  each  company  shall  and 
may  fix  the  said  rates  upon  their  respective  roads ;  but  it  is 
hereby  expressly  agreed  that  neither  of  the  said  companies 
shall  fix  or  adopt  any  higher  rate  of  transportation  upon 
freight  and  passengers  to  and  from  the  said  point  of  inter- 
section, than  the  average  rate  per  mile  adopted  by  the  said 
company  between  other  points  and  places  upon  the  line  of 
the  road  of  said  company,  for  the  same  classes  of  freight  and 
passengers ;  nor  shall  eitlier  of  the  said  companies,  in  any 
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"wisCj  so  arrange  its  tariff  of  charges  on  freight  and  passen- 
gers as  to  discriminate  against  the  freight  or  passengers 
which  may  be  offered  for  transportation  by  the  other  com- 
pany. 

'*  Third.  That  the  settlement  between  the  said  companies 
shall  be  made  monthly,  and  that  the  said  Morris  and  Essex 
Railroad  Company  shall  allow  and  pay  to  the  said  Sussex 
Mine  Railroad  Company,  in  addition  to  the  regular  receipts 
of  the  said  Sussex  Mine  Railroad  Company,  according  to  the 
provisions  of  the  foregoing  articles,  thirty  p^r  Kent,  of  the 
gross  amount  of  the  receipts  of  the  said  Morris  and  Essex 
Railroad  Company  for  the  transportation  of  all  passengers 
passing  on  the  roads  of  both  of  said  companies,  and  twenty- 
five  per  cent,  of  the  gross  amount  of  the  receipts  of  said 
company  for  the  transportation  of  all  freight  j)assing  on  the 
roads  of  both  of  said  companies,  and  also  the  same  per  cent- 
age  on  all  deductions  which  shall  be  made  to  the  said  Morris 
and  Essex  Railroad  Company,  for  the  said  freight  or  passen- 
gers by  any  other  railroad  company,  from  the  ordinary 
charges  of  such  other  company  over  whose  railroad  the  said 
passengers  and  freight  may  be  transported.  The  said  allow- 
ance and  payment  is  not,  however,  to  be  made  on  any  pas- 
sengers or  freight  which  shall  pass  over  said  Sussex  Mine 
Railroad,  for  any  distance  less  than  two  miles." 

The  case  will  be  found  fully  stated  in  4  C.  E.  Green  13. 
From  a  decree  in  accordance  with  the  opinion  of  the  Chan- 
cellor there  reported,  the  defendants  appealed. 

Mr.  Vanatta,  for  appellants. 

The  question  as  to  liability  of  Morris  and  Essex  road 
depends  on  two  questions :  1.  Whether  original  contract  as 
to  that  per  centage  is  a  legal  and  binding  contract  ?  If  not, 
•of  course,  it  can  have  no  application  to  extensions  and 
branches.  2.  Whether  or  no  it  applies  to  extensions  made 
under  authority  acquired  after  making  the  contract? 
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1.  As  to  legality  and  validity  of  contract  itself.  I  mean 
that  portion  of  contract  which  requires  payment  of  defend- 
ants' earnings  to  complainant. 

It  is  desirable  to  look  closely,  ascertain  accurately,  whence 
this  per  centage  is  to  be  derived,  who  is  to  pay  it,  and  for 
what  it  is  to  be  paid. 

It  is  to  be  observed  that  the  Sussex  road  is  to  have  the 
whole  of  its  own  earnings,  and,  in  addition,  these  respective 
per  centages  of  the  earnings  of  the  Morris  and  Essex  road. 
There  is  no  agreement  to  carry  for  the  Sussex  road  at  a 
cheaper  rate.  No  such  agreement  was  desired  by  the  Sussex 
road.  The  more  there  was  charged  the  greater  was  the  per 
centage  received  by  them.  The  contract  does  not  provide 
for  any  division  of  the  profits  of  the  Sussex  road.  The 
Chancellor  goes  upon  the  idea  that  there  was  a  contract  to- 
divide  profits — a  sort  of  partnershi[).  The  Morris  and  Essex 
road  are  to  have  no  part  or  share  at  all  in  the  earnings  of 
the  Sussex  road.  There  is  to  be  no  division  of  the  joint 
profits,  but  a  division  of  the  profits  of  the  stockholders  of 
the  Morris  and  Essex  road  with  aliens. 

Then,  what  is  the  consideration  for  the  surrender  of  the 
earnings  of  this  road  ?  What  is  the  quid  pro  quo  f  In  re- 
turn for  what,  are  the  Morris  and  Essex  road  to  pay  thirty 
per  cent,  of  the  freight  earnings  and  twenty-five  per  cent,  of 
the  passenger  ?  The  seal  of  the  company  is  not  sufficient  con- 
sideration. There  must  be  a  valuable  consideration,  and  a 
lawful  one.  Why  the  consideration  of  this  contract  to  give 
such  per  centage  of  the  earnings  of  the  Morris  and  Essex 
road,  was  the  building  of  the  road  from  Andover  to  Newton. 

A  court  of  equity  will  look  at  the  primary,  moving,  con- 
trolling consideration,  without  which  the  contract  Avould  not 
have  been  made;  Shrewsbury  v.  The  North  Staffordshire  Rail- 
way Co.,  1  Eq.  Cas.  [J^aw  Rep.)  593. 

This  payment,  then,  was  a  reward  and  compensation  to  \\\q 
complainants,  for  extending  their  road  to  Newton. 

There  are  many  instances  where  railroads  connecting  with 
each    other   share    their    profits,  but    not  where   a   railroad 
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agrees  to  pay  another  a  per  centage  of  its  profits  for  con- 
structing a  railroad. 

Why  the  consideration  was  the  building  of  the  road  to 
Newton,  which  would  cost  $450,000 ;  that  is,  it  was  a  mort- 
gage on  the  Morris  and  Essex  road  for  $450,000 ;  and  if  the 
road  to  Newton  was  not  finished  by  the  time  specified  in 
tlie  contract,  these  appellants  (the  defendants  below)  would 
not  have  been  required  to  pay  this  per  centage.  This  is  the 
view  of  both  the  learned  counsel  on  the  other  side,  ^nd  of 
the  Chancellor,  entirely  agreeing  with  my  own. 

A  private  corporation  may  do  what  its  charter  expressly 
authorizes  it  to  do,  and  what  is  necessary  to  accomplish  what 
it  is  expressly  authorized  to  do.  Strict  construction  of  this 
doctrine  is  established  in  this  state.  State  v.  City  of  Eliza- 
beth, 4  Butcher  103 ;  State  v.  aty  of  Neicark,  2  Butcher 
519  ;   Trenton  Mutual  Life  Ins.  Co.  v.  McKelway,  1  Beas. 

133. 

Now  the  fact  is,  that  the  Morris  and  Essex  road  are  here 
contracting  to  construct  a  road  which  they  were  not  author- 
ized to  construct,  and  which  consequently  was  not  within 
their  power.  This  doctrine  is  strikingly  enforced  in  the  late 
case  of  Bar.  <fc  Bel  Bay  R.  Co.  v.  C  &  A.  R.  Co.,  3  CE.  Green 
567 ;  see,  also,  Bearce  v.  Madison  and  Indianapolis  B.  Co., 
21  How'.  Ul',  Russell  v.  Toj^ping,  5  McLean  194;  Abbott 
V.  Baltimore  Steam  Bachet  Co.,  1  Maryland  C.  R.  542.  In 
this  latter  case  it  was  also  held  that  the  corporation  may  itself, 
upon  an  action  upon  such  a  contract,  deny  its  power  to  enter 
into  it.  See  also,  Steam  Navigation  Co.  v.  Bandridge,  8 
Gill  &  Johns.  248;  Mutual  Savings  Bank  v.  Meriden 
Agency,  24  Conn.  159;  Berry  v.  Yates,  24  Barb.  199;  Tal- 
madge  v.  Bell,  3  Seld.  328. 

By  the  original  charter  of  the  Morris  and  Essex  road,  11th 
section,  after  defraying  expenses  of  the  road,  the  funds^  are 
to  be  divided  among  their  stockholders,  and  not  to  be  given 
to  somebody  in  Sussex  county  to  build  a  road. 

A  railroad  company  cannot,  even  with  the  assent  of  all 
its  stockholders,  use  the  funds  for  an  object  foreign  to  that 
of  its  incorporation.     East  Anglian  R.  Co.  v.  Eastern  Coun- 
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ties  R.  Co.^  11  Com.  Bench  775  Similar  cases :  McGregor 
V.  Dover  and  Deal  E.  Co.,  18  Acl  &  Ellis  {N.  S.)  618. 
More  strict  construction  yet,  is  Bostoch  v.  North  Stafford- 
shwe  R.  Co.,  4  Ellis  &  Bl.  798 ;  Norvnch  v.  Norfolk  R.  Co., 
Ihid.  397,  441. 

Although  the  agreement  should  be  itself  all  right,  yet  we 
have  the  right  to  look  below,  on  the  question  of  ultra  vires. 
Royal  British  Barik  v.  Turquand,  5  Ellis  (&  Bl.  248.  This 
was  au  action  on  a  bond  made  by  corporation. 

The  case  of  Shrewsbury  and  Birminghain  R.  Co.  v.  Lon- 
don and  N.  TF".  R.  Co.,  17  Ad.  cfc  Ellis  {N.  S.)  652,  seems 
to  have  been  considered  by  the  Chancellor  as  one  similar  to 
this.  The  agreement  in  tliat  case  was  very  different  from 
this;  it  was  an  agreement  for  working  several  lines  of  rail- 
ways in  connection,  proceeds  to  be  divided  among  them,  pro- 
portionally to  the  lengths  of  the  several  roads,  respectively. 

Here  there  is  no  proportion.  The  Sussex  company  keep 
all  they  have  got,  and  try  to  get  out  of  us  all  they  can. 

I  go  now  to  the  English  cases  in  equity.  Apparently  the 
leading  case  is  Colman  v.  East.  Co.  R.  Co..,  10  Beav.  1.  See, 
also.  Attorney  General  v.  Norwich,  16  Sim.  225. 

Expected  benefits  will  not  justify  the  use  of  the  funds  of  a 
corporation  in  an  unauthorized  manner.  Mount  v.  Shrews- 
bury a7id  Chester  R.  Co.,  1 3  Beav.  1 ;  S.  C,  3  Eng.  L  cfc 
Eq.  144;  Salomons  v.  Laing,  12  Bea%.  339;  see,  on  j9.  352, 
what  the  Master  of  the  Rolls  said  as  to  any  application  or 
dealing  with  the  capital,  or  the  funds  of  the  corporation  in 
any  way  not  authorized  by  the  charter.  Simpson  v.  Deni- 
son,  10  Hare  51 ;  S.  C,  13  Eng.  L.  &  Eq.  359.  In  this 
latter  case,  I  take  the  distinction  to  be  as  to  whether  the 
object  of  the  contract  is  simply  to  divide  the  tolls  of  the 
Companies  between  them,  or  whether  it  is  to  supply  funds 
for  the  purpose  of  constructing  another  work. 

BagshoAJO  v.  The  Eastern  Union  R.  Co.,  2  McN.  c&  6^.  389 ; 
Eastern  Counties  R.  v.  Ilawkes.,  5  II.  L.  Cases  345-8 ;  21 
Eng.  L.  c&  Eg.  321 ;  16  Beav.  441. 
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Tills  contract  is  one  not  fit  to  be  enforced  in  equity,  because 
it  is  unequal,  unconscionable,  against  public  policy. 

So  long  as  it  is  profitable  to  the  Sussex  Company  and  un- 
profitable to  the  Morris  and  Essex  Railroad  Conapany,  all 
very  good,  but  so  soon  as  it  is  unprofitable  to  the  Sussex 
road,  they  may  stop  bringing  passengers  and  freight  to  the 
point  of  intersection.  There  is  no  mutuality ;  nothing  re- 
ciprocal ;  so  long  as  they  can  burden  us,  very  good.  Why 
reciprocity  is  the  very  essence  of  a  contract. 

They  are  here  really  for  specific  performance,  to  get  ac- 
counts, manifests,  way-bills,  and  such  divers  papers.  Why 
did  they  not  bring  an  action  of  covenant  for  the  amounts 
due  on  the  contract?  Then,  too,  they  could  get  damages. 
Why  then  are  they  here  in  a  court  of  equity  ?  For  specific 
performance.  To  compel  us  to  do  what  the  law  could  not 
compel  us  to  do. 

See  Taylor  v.  Chichester  and  Midland  R.  Co.^  2  Exch. 
{Law  Rep.)  366 ;  Eastern  Counties  R.  Co.  v.  Hawkes^  5  H. 
L.  Cases  331. 

"A  railway  company  cannot  give  away  its  earnings.      Gage 
v.  New  MarTcet  R.  Co.,  IS  Ad.  i&  Ellis  [N.  S.)  457.  ^ 

Even  upon  the  law  of  partnership,  I  take  it  this  contract 
would  be  held  to  be  illegal,  would  be  void  as  against  a  stock- 
holder of  the  Morris  and  Essex  Railroad  Company.  It 
could  not  be  made  without  his  consent. 

How  could  the  Morris  and  Essex  Railroad  Company  bind 
the  property  of  their  company,  as  to  things  not  possible  to  be 
contemplated?     2  Eq.  Cas.  [Law  Rep.)  524. 

But  even  if  this  contract  was  valid,  can  it  be  possible  that 
the  Morris  and  Essex  Railroad  Company  intended  this  con- 
tract to  apply  to  any  extensions  not  authorized  ?  Would  any 
prudent  man  have  attempted  to  bind  this  company  in  regard 
to  extensions,  not  authorized,  contemj)lated,  or  even  known 
about  ?  What  did  they  know  as  to  the  future  operations  of 
this  company  ?  And  if  it  applied  to  any  future  extensions 
beyond  what  were  then  authorized,  there  is  no  limit.  They 
can  commence  on  the  Sussex  road  at  two  miles  and  one  foot 
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beyond  the  intersection  at  Waterloo,  run  a  road  across  the 
continent  to  the  Pacific,  and  compel  us  to  take  all  their  pas- 
sengers and  freight  at  this  per  centage,  which  they  are  seeking 
to  compel  us  to  pay,  as  by  the  terms  of  this  contract. 

Can  it  be  probable,  or  even  possible  that  such  was  the  in- 
tention of  this  contract? 

Mr.  McCarteVf  for  respondents. 

The  bill  had  two  objects.  1.  To  compel  the  defendants  to 
pay  drawbacks  under  contract,  and  a  decree  for  future 
lidbility.  2.  As  to  alteration  in  gauge  of  defendant's  road. 
The  second  is  not  subject  of  appeal,  and  will  not  be  consid- 
ered here. 

February  19th,  1851,  the  defendants  were  authorized  to  go 
to  the  Delaware,  and  to  make  contracts  for  transportation  of 
passengers  and  freight  to  New  York.  They  extended  their 
road  to  Hoboken,  and  again  to  Phillipsburg,  in  1867. 

The  suit  is  brought  for  per  centage  under  the  contract,  over 
these  extensions.     Defendants  interpose  three  objections. 

1.  Extensions  not  within  the  terms  of  the  contract. 

2.  If  broad  enough  to  contain  in  its  terms  these  extensions, 
there  was  nothing  for  them  to  apply  to. 

3.  This  contract  illegal. 

The  remarks  will  be  addressed  first  to  the  construction  of 
this  contract,  and  not  whether  the  companies  had  the  power 
to  make  it.  Does  contract  bind  defendants  if  they  have  the 
power  ? 

It  is  perfectly  clear,  it  seems  to  me,  that  the  "  further  exten- 
sions" of  the  road  include  those  not  authorized  as  well  as  those 
then  authorized.  So  far  as  the  extension  to  Phillipsburg  is 
concerned,  it  is  recited  in  the  preamble  as  being  at  that  time 
in  the  coiirse  of  construction.  This  can  hardly,  by  any  fair 
or  natural  construction  of  words,  be  taken  to  be  a,  future  ex- 
tension. On  this,  ^ointsQB Eastern  Counties R.  Co.  -^.Hawh.s^ 
5  R.  L.  Cas.  348 ;  Lancashire  and  YorJcshire  R.  Co.  v.  East 
Lancashire  R.  Co..,  Lhid.  792 ;  Willinlc  v.  Morris  Canal  Co.f 
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3  Green\s  C.  //.  398;  Seymour  v.  Canandaigua  and  Niagara 
Falls  R.  Co.,  25  Barh.  284;  Bishop  v  North,  11  Mees.  & 
W.  418 ;  Garton  v.  Bristol  and  txeter  R.  Co.,  4  Hurlst. 
&  N  831. 

What  may  railway  companies  generally  do?  Barry  v. 
MerchuMs  Exchange  Co.,  1  Sandf.  C.  R.  280.  Within  tlie 
scope  of  their  incorporation  they  can  do  everything.  Angell 
&  Ames  271.  Raih-oads  may,  under  the  decisions  of  the 
Supreme  Court  of  this  state,  make  contracts  to  deliver  goods 
at  places  far  beyond  the  limits  of  tiieir  lines. 

Corporations  may  make  perpetual  contracts  within  the 
limits  of  their  charter,  to  continue  so  long  as  charter  con- 
tinues. Great  Northern  R.  Co.  v.  Manchester  R.  Co.,  10 
Eng.  L.  &  Eg.  11 ;  Yorkshire  v.  Great  Northern  R.  Co.,  9 
Exch.  55,  642;  S.  C,  25  Eng.  L.  &  Eg.  482;  Columbus, 
Pegua  and  Indianapolis  R.  Co.  v.  Indianapolis  and  Belle- 
f'ontaine  R.  Co.,  5  Mclean  450. 

It  is  clear,  upon  general  principles,  that  this  contract  is 
not  beyond  the  powers  of  this  corporation. 

But  tiie  opposite  side  say  that  the  consideration  of  this 
contract  was  illegal. 

This  contract  was  mutual  and  reciprocal. 

This  contract  does  not  bind  the  Sussex  Company  to  build 
their  road  from  Andover  to  Newton.  Nothing  is  said  in  the 
contract  which  compels  either  comjmny  to  build  any  further 
road  at  all.  It  merely  recites  what  they  were  doing  at  the 
time  of  making  the  contract. 

It  is  said  that  the  Morris  and  Essex  road  are  bound  to 
pay  for  building  the  Sussex  road.  Why,  if  the  Sussex  road 
is  never  finished,  the  Morris  and  Essex  road  will  never  have 
to  pay  anything.  Nor  will  anything  be  paid  to  the  Sussex 
road,  until  said  road  is  finished,  and  then  only  the  per  cent- 
age  under  this  contract.  It  is  also  said  this  is  paid  out  of 
the  earnings  of  the  Morris  and  Essex  road.  Why,  they 
have  their  own  earnings  separate  and  entire.  The  Sussex 
road  only  has  a  per  centage  out  of  such  receipts  as  are 
derived  from  the  business  brought  by  them  to  the  Morris 
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and  Essex  road.  The  Morris  and  Essex  desired  and  sought 
the  ores  from  the  mining  region.  Before  this  contract  they 
"were  sent  over  the  Morris  canal. 

Not  a  single  case  cited  by  counsel  is  analogous  to  the  one 
before  the  court,  nor  do  they  show  the  contract  to  be  illegal. 

Upon  the  authority  of  a  corporation  to  do  what  is  not 
directly  contemplated  or  authorized  at  tiino  of  taking  the 
charter.     See  5  11.  L.  Cas.  331,  345. 

This  contract  is  not  ultra  vi?'es. 

The  counsel  insisted  that  this  contract  is  unequal,  uncon- 
scionable, &c.  But  in  their  answer  they  only  set  up  the 
illegality  of  this  contract,  'i'hey  should  not  here  argue  that 
this  question  is  unconscionable ;  if  they  intended  to  set  up 
that,  it  should  have  been  set  up  in  the  answer,  then  we  could 
have  taken  proof  upon  it,  and  show  that  it  is  greatly  in  their 
interest. 

Mr.  Frelinghuysen,  on  same  side. 

The  plea  of  ult/ra  vires  should  not  be  recognized,  although 
fully  established,  except  when  the  public  good  requires  it. 

Corporations  are  not  })ermitted  to  exercise  powers  not 
contained  in  their  charter,  when  against  the  public  good. 

Railroad  companies  are  not  authorized,  here,  to  deliver 
goods  in  St.  Louis,  but  if  they  contract  to  do  it,  if  goods  are 
lost,  they  will  be  responsible. 

Still  less  will  the  court  recognize  doctrine  of  ultima  vires, 
when  contract  has  run  for  sixteen  years,  and  contracts  have 
been  based  upon  it.  Still  less,  where  not  a  stockholder,  but 
the  directors  alone  object;  where  they  have  actually  acqui- 
esced for  sixteen  years.     3  C.  E.  Green  194. 

The  court  cannot  set  aside  this  contract,  because  the  Mor- 
ris and  Essex  road  will  retain  the  benefits. 

The  court  will  reject  the  plea  of  ultra  vires,  when  it  in- 
jures other  parties.  Isorwioh  v.  Norfolk  R.  Co.,  4  Ellis  & 
Bl.  449. 

The  directors  had  the  legal  title,  and  were  authorized  to 
znake  any  contract  they  pleased,  and  the  stockholders,  those 
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beneficially  interested,  have  acquiesced.     Now,  how  shall  they 

object  ? 

The  defence  in  this  case  is  unconscionable,  and  is  not  to  be 
recognized  by  this  court,  unless  required  by  public  good. 

There  is  no  ultra  vires  about  this  contract.  Freight  and 
passengers  were  to  be  carried  over  both  roads.  This  was 
mutual,  reciprocal. 

It  is  within  their  power  to  make  contracts  to  deliver 
freight  and  passengers  beyond  the  limits  of  their  road. 
This  principle  applies,  even  when  it  is  to  be  delivered  be- 
yond the  limits  of  their  own  road.  2  Com.  Law  758 ;  Amer. 
Law  Reg.  {August,  1867,)  666;  27  Maine  573;  19  Wend. 
329 ;  6  Gray  539  ;  Weed  v.  Panama  Railroad,  \1  N.  Y.  R. 
363  ;  2  Kernan  245. 

It  is  indispensable  to  have  this  power.  Express  power  is 
given  to  this  very  company,  by  their  very  charter,  to  enter 
into  contracts  for  these  very  purposes. 

The  court  has  no  right  to  enter  upon  the  question  of  this 
contract,  except  on  the  ground  of  fraud  or  mistake. 

From  the  nature  of  this  contract,  it  must  be  perpetual. 
To  object  to  it  on  account  of  its  being  perpetual,  is  to  say 
that  that  which  may  be  lawfully  done,  shall  not  be  done. 

It  is  said  this  contract  is  unconscionable.  Why,  intelli- 
gent, keen,  sharp  men  have  made  a  bargain,  and  they  come 
into  court  and  say  the  bargain  is  bad,  and  they  wish  the 
court  to  relieve  them.  Unconscionable!  why,  the  Sussex 
road  has  never  paid  its  stockholders;  its  stock  has  never 
been  par,  or  anywhere  near  it. 

But  they  were  authorized,  if  contract  bad,  to  consolidate 
the  stock  in  five  years.  But  no ;  the  Morris  and  Essex  road 
want  the  business  without  the  expense.  Of  course,  they 
would  rather  have  the  supplies  over  the  Sussex  road,  without 
paying  this  per  centage. 

Counsel  say  this  is  a  contribution  of  the  earnings  of  the 
Morris  and  Essex  road.  If  this  is  not  so,  there  is  nothing  in 
their  argument ;  it  fails.  Was  it  a  contribution  of  earnings, 
or  a  drawback  to  tempt  passengers? 


554   COURT  OF  ERRORS  AND  APPEALS. 

Morris  and  Essex  Railroad  Company  v.  Sussex  Railroad  Company. 

Is  this  coutract  valid  and  binding  as  to  these  extensions? 
They  are  certainly  included  in  the  words  of  the  contract.  4 
Burlst.  &  N.  33. 

Where  the  words  are  clear,  the  understanding  of  the  par- 
ties is  to  be  taken  from  the  words.  18  N.  Y.  R.  363;  2 
Gowen  153.  Where  the  words  are  plain,  the  burden  is  on 
the  party  who  would  take  himself  out  of  their  effect,  to  show 
they  mean  something  else. 

Now  the  contract  covers  the  extension  in  words,  and  in 
contemplation  of  tlie  parties. 

Mortgage  covers  an  extension  not  authorized  at  the  time  of 
giving  the  mortgage,  but  subsequently  authorized.  25  Barb. 
284;  5  McLean  450;  35  Eng.  L.  and  Eq.  835;  14  Penn. 
State  R. 

Mr.  C.  Parlcer,  for  appellants,  in  reply. 

These  parties,  being  corporations,  are  creatures  of  the  law, 
with  certain  prescribed  powers,  with  others  springing  from 
necessary  imj^lication,  but  having  no  right  to  go  beyond 
them. 

What  is  the  agreement  between  these  companies?  The 
Sussex  road  is  to  take  its  regular  receipts  for  fares  and 
to  receive  thirty  per  cent,  of  gross  receipts  of  the  Morris 
and  Essex.  What  right  has  Sussex  road  to  take  them  ? 
These  receipts  are  what  is  paid  for  transportation  on  another 
line.  Does  their  charter  authorize  their  deriving  profit  from 
it?  Their  charter  says  they  shall  not  employ  their  means 
elsewhere  than  on  their  route,  for  any  purpose  not  clearly 
indicated.  And  the  general  la^v  of  corporations  is  the  same, 
statutory  or  common. 

The  Sussex  road  can  have  no  right  to  receive  earnings  of 
the  Morris  and  Essex  road  for  its  work,  unless  as  a  gift. 
Can  it  lawfully  do  that,  without  stockholders  give  ?  It  can- 
not ea/rn  from  the  Morris  and  Essex,  nor  can  the  Morris  and 
Essex  give.  If  it  is  beyond  power  of  the  Sussex  road  to 
tahe  the  earnings  of  the  Morris  and  Essex,  how  can  the 
Morris  and  Essex  give? 
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This  is  not  a  mere  partition  of  through  fares.  No  one  could 
impugn  that.  Each  company  charges,  and  each  receives  its 
own.  This  thirty  per  cent,  is  an  additional  monthly  bonus. 
Through  fares  are  always  less  fares.  Partition  then,  right 
and  necessary.  But  here  there  are  no  through  fares,  in  the 
ordinary  sense.  There  is  something  said  of  monthly  settle- 
ments; but  the  payment  of  thirty  per  cent,  is  the  settle- 
ment. 

If  there  was  no  seal,  and  the  parties  could  be  bound  with- 
out, would  there  be  any  obligation  as  to  this  clause  in  regard 
to  payment  ? 

If  Morris  and  Essex  road  is  receiving  the  Sussex  fares, 
there  is  yet  no  partition.  So,  why  this  payment?  Agree- 
ment is  silent.  We  have  to  search  to  discover.  It  is  not 
expressed.  ^ 

The  Sussex  road  may  back  out,  if  Morris  and  Essex  don  t 
go  on  with  tJie  extensions.  It  w^on't  transport  property  till 
it  sees  Morris  and  Essex  in  earnest.     Then,  consolidation. 

It  is  simply  a  plan  to  get  the  Newton  road  built,  and  then 
incorporate  it  with  the  Morris  and  Essex.  This  was  con- 
fessedly unlawful,  for  the  legislature  had  to  be  applied  to. 

The  use  of  the  funds  is  for  building  this  road.  Not  able 
to  give  a  bonus  out  and  out,  with  which  to  build  the  road, 
its  directors  not  ready  to  subscribe,  the  Morris  and  Essex 
says,  drive  on,  finish  in  two  years,  you  shall  have  thirty  per 
cent.,  and  we  will  consolidate,  swallow  you  whole. 

There  are  two  reasons  of  illegality:  1.  Legislative  aid 
necessary.     2.  Stockholders'  assent. 

The  whole  scheme  is  illegal,  for,  taken  as  a  whole,  it 
was  the  acquisition  of  a  new  branch,  without  authority -of 
the  legislature  or  consent  of  stockholders. 

Taken  more  narrowly,  it  is  the  assignment  away  of  stock- 
holders' profits  in  the  Morris  and  Essex  on  the  speculation. 
Taken  as  stated,  it  had  no  consideration,  though  it  had  a 
motive.     That  motive  was  to  build  a  new  road  and  so  in 
crease  Morris  and  Essex  revenues.     Doubtless. 

Whether  the  bargain  be  unconscionable,  or  the  contract 
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ultra  vires,  it  is  a  fraud  on  the  stockholders,  and  so  should 
not  be  enforced.  It  was  a  fraud  on  stockholders  in  the  be- 
ginning, for  it  was  seeking  a  new  investment  without  their 
consent.  It  is  a  fraud  ever  since,  for  it  yearly  takes  their 
profits  and  gives  them  to  another  company,  operating  now 
as  a  constantly  increasing  weight. 

And  now,  if  the  decree  of  the  Chancellor  be  affirmed,  it 
will  be  in  the  way  of  every  projected  enterprise,  for  as  fast 
as  new  branches  are  made  they  are  to  be  subject,  and  all  the 
profits  on  the  Sussex  transportation  handed  over. 

Mr.  Parker  cited  and  reviewed  the  following  cases : 
Shrewsbury  and  B.  R.  Co.  v.  London  and  N.  W.  R.  Co., 
4  DeG.,  M.  &  G.llb,  21  Eng.  Laio  and  Eq.  319;  6  Ho. 
Lds.  Cas.  114;  2  3IcN.  &  G.  325,  343;  11  C.  B.  775;  10 
Beav.  1  ;  9  Exch.  642 ;  22  New  York  R.  494 ;  21  Howard 
441 ;  5  Ho.  Lds.  Cas.  348 ;  Ibid.  792 ;  25  Barb.  284. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J. 

This  appeal  raises  the  question  of  the  right  of  the  Sussex 
Railroad  Company,  under  this  contract,  to  compel  the  Morris 
and  Essex  Railroad  Company  to  account  for  thirty  per  cent, 
of  the  gross  amount  of  receipts  for  the  transportation  of  pas- 
sengers, and  twenty-five  per  cent,  of  the  gross  amount  of  re- 
ceipts for  the  transportation  of  freight,  over  the  extension  of 
the  Morris  and  Essex  Railroad  from  Newark  to  Hoboken,  on 
the  one  end,  and  from  Hackettstown  to  Phillipsburg  on  the 
other,  (in  addition  to  a  like  per  cent,  for  passengers  and 
freight  on  the  rest  of  the  road  from  Newark  to  Hackettstown.) 
This  contract  bears  date  July  24th,  1852 ;  at  that  time  these 
extensions  were  not  built,  or  authorized  by  the  legislature  to 
be  built.  The  extension  from  Hackettstown  to  Phillipsburg 
was  mostly  completed  and  in  use  by  about  December  1st, 
1865.  The  authority  to  build  that  was  granted  by  the  sup- 
plements; one  dated  March  6th,  1855,  the  other  March  13th, 
1861.     The  extension  from  Newark  to  Hoboken  was  first 
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authorized  by  a  supplement  dated  March  6th,  1857,  and  was 
subsequently  acquired  by  a  purchase  in  the  year  1863,  rati- 
fied by  a  supplement,  dated  April  12th,  1864,  the  particulars 
of  which  purchase  will  be  found  in  that  supplement.  It  will 
thus  be  seen  that  the  authority  for  each  of  these  extensions 
has  been  acquired  since  the  date  of  the  contract.  The  diffi- 
culty in  question  arises  under  the  first  section  of  the  con- 
tract. That  relates  to  all  freight  and  passengers  which  shall 
be  transported  over  either  of  the  roads  of  the  said  companies, 
or  any  future  extensions  or  branches  of  the  same. 

First.  Do  these  words,  "  any  future  extensions  or  branches 
of  the  same,"  include  the  extensions  in  question.  This  is  a 
matter  of  construction,  and  application  of  words  to  their  sub- 
ject matter.  In  determining  it,  we  must  necessarily  look  to 
the  situation  of  the  parties  and  their  powers.  The  parties 
are  creatures  of  the  statute,  and  if  these  words  can  be  fully 
satisfied  by  the  objects  authorized  in  their  charters  and  sup- 
plements, we  would  not  be  justified  in  giving  them  an  appli- 
cation to  objects  outside,  uncertain,  and  unauthorized.  Cor- 
porations in  dealing  with  each  other  are  presumed  to  contract 
within  the  powers  and  limitations  of  their  charter,  and  any 
intention  to  contract  upon  matters  not  then  authorized,  even 
with  the  expectation  of  a  subsequent  legislative  ratification, 
must  be  clearly  expressed.  There  is  nothing  in  this  con- 
tract, certainly  by  express  words,  to  show  that  the  parties 
contemplated  at  any  future  time  the  construction  of  any 
lines  not  then  authorized.  Such  an  implication  is,  however, 
sought  from  the  general  words,  any  future  extensions  or 
branches,  but  that  could  not  be  permitted  unless  it  was 
necessary  to  look  beyond  the  scope  of  existing  powers  to 
satisfy  the  words.  By  the  preamble  of  the  contract  it  appears 
that  the  immediate  purpose  of  the  Morris  and  Essex  company 
was  to  extend  their  road  from  Dover  to  Hackettstown,  (it 
having  previously  been  built  between  Newark  and  Dover,) 
and  the  immediate  purpose  of  the  Sussex  company  was  to 
re-construct  their  road  between  Waterloo  and  Andover  to 
connect  it  with  the  Morris  and  Essex  road,  and  also  to  ex- 

VoL.  V.  2  m 
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tend  it  from  Andover  to  Newton.  These  objects  were  within 
the  immediate  contemplation  of  the  parties,  the  contract 
undoubtedly  covers  them,  and  each  company  had  full  power 
to  accomplish  them.  The  Sussex  road  was  not  then  ex- 
tended from  Andover  to  Newton,  and  the  Morris  and  Essex 
was  in  course  of  extension  from  Dover  to  Hackettstown. 
Besides  these  powers,  each  company  had  at  the  date  of  the 
contract,  legislative  authority  to  build  other  extensions  and 
branches.     And  first  as  to  the  Morris  and  Essex. 

The  company  was  incorporated  January  29th,  1835,  with 
authority  to  build  a  railroad  or  lateral  roads,  from  one  or 
more  suitable  place  or  places  in  Morristown,  to  intersect  one 
or  more  suitable  place  or  places  in  the  New  Jersey  Railroad, 
at  Elizabethtown  or  Newark.  By  a  supplement,  March  2d, 
1836,  they  were  further  authorized  to  construct  a  lateral  or 
branch  railroad  from  Whippany,  in  Morris  county,  to  inter- 
sect the  main  line  of  their  railroad  at  any  convenient  point 
at  or  near  Madison  or  Chatham,  passing  through  or  near 
the  village  of  Hanover  or  Columbia,  or  both,  or  by  such 
other  route  as  said  company  may  deem  expedient ;  and  also 
to  construct  a  branch  or  lateral  railroad  or  railroads  from 
some  suitable  point  of  their  main  road  to  the  iron  works 
upon  Rockaway  river,  at  or  near  Boonton  or  Powerville ; 
and  also  to  construct  said  lateral  or  branch  railroads  from 
Denville,  Rockaway,  aud  Dover,  or  from  any  of  those  places, 
so  as  to  connect  them  with  the  Morris  and  Essex  railroad 
at  some  convenient  point  or  points.  Laws,  1836,  p.  223,  §  2. 
By  a  supplement,  February  25th,  1846,  it  was  provided  in 
effect  that  the  time  for  the  construction  of  those  branch  or 
lateral  roads  should  not  be  limited  by  the  time  limited  in  the 
original  charter,  and  therefore,  the  company  were  at  liberty 
to  construct  those  branch  or  lateral  roads  at  any  time  dur- 
ins:  the  existence  of  their  charter,  unless  otherwise  afterwards 
limited  by  the  legislature.  By  this  latter  supplement  the 
company  were  further  autliorized,  when  a  branch  or  lateral 
road  to  Dover  should  be  completed,  to  continue  the  same 
to   Stanhope.      By   a   further   supplement,   February    19th, 
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1851,  (the  year  before  this  contract)  they  were  empowered  to 
extend  their  road  from  some  point  at  or  near  Dover,  to  any 
point  on  the  Delaware  river,  at  or  near  the  town  of  Belvi- 
dere,  or  the  Water  Gap,  or  between  those  places,  and  in  case 
the  same  should  not  terminate  at  the  town  of  Belvidere,  to  con- 
struct a  branch  railroad  from  the  main  line  to  Belvidere ;  and 
were  also  empowered  to  build  a  bridge  across  the  Delaware 
with  the  consent  of  the  state  of  Pennsylvania.  This  was  the 
full  extent  of  the  power  of  the  Morris  and  Essex  Company  at 
the  date  of  the  contract,  to  construct  extensions  and  branches. 
Under  the  original  act  their  road  had  then  been  constructed 
from  Newark  to  Morristown,  and  under  the  subsequent 
j)()wer  to  build  branches,  had  been  continued  to  Dover,  and 
when  the  contract  was  made  the  work  from  Dover  to  Hack- 
ettstown  was  being  prosecuted  under  the  authority  of  the 
supplement  of  1846,  to  continue  the  Dover  branch  to  Stan- 
hope, and  also,  by  authority  of  the  supplement  of  1851,  to 
extend  the  road  from  at  or  near  Dover,  to  the  Delaware  at 
or  near  Belvidere  or  the  Water  Gap,  or  between.  As  already 
stated,  judging  from  the  contract,  the  immediate  object  of 
the  Morris  and  Essex  at  the  time  of  its  execution,  was  to 
extend  their  road  to  Hackettstown.  With  the  road  con- 
structed to  that  place,  the  unexhausted  powers  of  the  com- 
pany were  yet  to  extend  from  Hackettstown  to  the  Dela- 
ware at  or  near  Belvidere,  or  the  Water  Gap,  or  between, 
and  in  case  the  road  did  not  terminate  at  Belvidere,  to 
construct  a  branch  from  the  main  line  to  that  town,  and 
also  to  construct  the  Whippany  and  Boonton  branches. 
These  powers  certainly  yet  existed  without  reference  to  any 
others  that  might  be  claimed.  Here  then  were  sufficient 
subject  matters  within  the  charter  and  supplements  of  the 
Morris  and  Essex  to  fully  meet  the  scope  of  the  words, 
Jutwe  extensions  or  branches,  so  far  as  that  company  is  con- 
cerned. 

Now,  next,  as  to  the  Sussex  Railroad  Company.  That 
company  was  incorporated  March  9th,  1848,  by  the  name  of 
the  Sussex  Mine  Railroad  Company,  (this  name  was  after- 
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wards  changed  to  the  Sussex  Railroad  Company).  They  were 
empowered  to  construct  a  railroad  from  the  Andover  mines, 
in  the  county  of  Sussex,  to  some  convenient  and  accessible 
point  on  the  Morris  canal,  in  said  county,  with  the  privilege 
of  extending  it  to  the  village  of  Newton,  in  the  county  of 
Sussex,  and  of  constructing  such  spurs  or  lateral  roads,  not 
exceeding  each  five  miles  in  length,  as  may  be  necessary  to 
afford  access  to  the  adjacent  mines  in  the  said  county.  Their 
charter  was  to  be  void  if  the  road  was  not  completed  and  in 
use  from  the  Andover  mines  to  the  Morris  canal,within  seven 
years  from  July  4th,  1848.  The  road  was  constructed  be- 
tween those  points  within  the  time  limited.  It  was  at  first 
constructed  with  flat  rails,  and  designed  chiefly  for  the  trans- 
portation of  ore,  but  was  afterwards  reconstructed  for  pas- 
sengers and  freight,  as  contemplated  in  the  contract.  By  a 
supplement,  March  18th,  1851,  the  Sussex  Mine  Company 
were  further  authorized  to  extend  their  road  to  connect  at 
points  to  be  selected  by  them,  in  the  counties  of  Sussex, 
Warren,  and  Morris,  with  the  Morris  and  Essex,  and  Sussex 
and  Warren  Railroads,  or  either  of  them,  and  to  connect 
the  track  or  tracks  of  the  said  Sussex  Mine  Railroad  with 
the  said  railroad  or  railroads.  This  supplement  authorized 
an  extension  to  connect  wdth  the  Morris  and  Essex  road, 
and  also  with  the  Sussex  and  Warren  Railroad.  The  Sussex 
and  Warren  Railroad  was  incorporated  February  21st,  1851, 
the  same  session  of  the  passage  of  the  supplement.  The  act 
is  a  public  act,  and  we  take  judicial  notice  of  it,  although 
not  referred  to  in  the  pleadings.  That  company  was  empow- 
ered to  construct  a  railway  commencing  at  a  point  in  the 
division  line  between  the  states  of  New  York  and  New 
Jersey,  through  the  county  of  Sussex,  within  three  quarters 
of  a  mile  of  the  court-house  at  Newton,  and  through  the 
county  of  Warren  to  the  Delaware  river,  at  or  near  the 
Water  Gap ;  also  to  build  a  bridge  across  the  Delaware,  with 
the  consent  of  Pennsylvania,  and  to  connect  with  any  rail- 
road chartered  or  to  be  chartered  in  the  state  of  New  York 
or  Pennsylvania.     At  the  time  of  the  contract,  the  Sussex 
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Railroad   Company  had    only   constructed   their  road   from 
Andoveu  mines  to  the   Morris  canal.     That  company  then 
had  power  to  extend   their  road  from  Andover  to  Newton, 
and  also  to  extend  it  to  connect  with  the  Sussex  and  Warren 
Railroad  (besides  to  extend   it   to  connect   with    the   Morris 
and  Essex)  and  also  to  build  as  many  s})urs  or  lateral  roads 
not  exceeding  each  five  miles  in  length  as  may  be  necessary 
to   afford   access    to    the   adjacent    mines   in   Sussex  county. 
These  were  important   powers,  and   they  fully   meet  the  re- 
quirement of  the  words,  "  future  extensions  or  branches,"  so 
far  as  they  may  relate   to  the  Sussex  comjjany,  even  if  the 
extension  from  Andover  to  Newton  is  excluded.     It  is  thus 
apparent  that  at  the  date  of  the  contract  these  corporations 
each  had  powers  unexhausted,  sufficient  to  meet  the  require- 
ment of  the  words  in  question,  and  such  was  the  case  even 
excluding  the  immediate  extensions  referred  to  in  the  pre- 
amble.    Now,  if  we  apply  Lord   Bacon's  maxim,  that  "  all 
words,  whether  they   be   in   deeds   or  otherwise,  if  they  be 
general,  and    not   express   and   precise,   shall    be   restrained 
unto  the  fitness  of  the  matter  and  the  person  ;"  Bac.  Max. 
Reg.   10;  Broom's  Max.   576;    IF.  L.    R.  Co.  v.  L.  and  N. 
W.  R.  Co.,  11  C.  B.  355;  we   must  give  an   application   to 
those  words  consistent  with  the  objects  authorized  when  the 
contract  was  made      And  besides,  it  cannot  be  lield  with  any 
reason,  that  when  general  words  used  in  a  contract  by  a  cor- 
poration can  be  applied  consistently  with  the  scope  of  its  act 
of  incorporation,  that  simply  because  they  are  general  they 
may  be  taken  to  refer  to  objects  outside  of  it,  even  where,  by 
their  general  application,  they  might  include  them.     The  con- 
clusion  to  my  mind   is  irresistible,  from   the  considerations 
already  stated,  that  these  extensions,  unauthorized  at  the  time 
of  the  contract,  were  not  intended  to  be  included  in  it. 

But  let  us  look  a  little  further  and  see  the  result  of  a 
different  construction.  This  contract  was  made  by  the  direc- 
tors, but  it  is  unnecessary  now  to  draw  any  distinction  be- 
tween the  powers  of  the  directors  to  bind  the  corporation  to 
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third  persons,  and  tlie  powers  of  the  corporation  itself.  A 
very  serious  question  arises  as  to  the  power  of  the- directors 
to  make  such  a  contract,  even  if  within  the  scope  of  corporate 
powers;  but  however  that  may  be,  their  acts  must  certainly 
be  restrained  within  the  limits  of  the  charter,  and  they  can- 
not do  what  the  corporation  itself  may  be  unable  to  do.  An 
act  concerning  corporations,  .section  three,  passed  in  1846, 
gives  us  an  imperative  rule  of  construction  concerning  co*"- 
porate  powers.  It  provides  that,  in  addition  to  the  powers- 
enumerated  in  the  first  section  of  the  act,  (which  are  the 
ordinary  powers  of  all  corporations,)  "and  to  those  expressly 
given  in  its  charter,  or  in  the  act  under  which  it  is  or  shall 
be  incorporated,  no  corporation  shall  possess  or  exercise  any 
cor|)orate  powers  except  such  as  shall  be  necessary  to  the 
exercise  of  the  powers  .so  enumerated  and  given,"  The 
Morris  and  Essex  charter  was  granted  subject  to  alteration, 
and  its  powers  must,  therefore,  be  controlled  by  that  statute. 
The  common  law  rule  limits  corporations  to  such  powers  as 
are  given  by  the  charter,  or  necessarily  implied  for  carrying 
into  effect  the  objects  and  powers  expressly  sanctioned. 
Norwich  V.  Norfolk  Railway,  4  El.  &  Bl.  444  and  note ; 
Colman  v.  E.  C.  R.  Co.,  10  Beav.  1  ;  Cam.  and  Arnboy 
R.  Co.  V.  Briggs,  2  Zah.  623. 

To  that  extent,  at  least,  our  statute  is  declaratory  of  that 
rule ;  but  beyond  that,  the  language  is  clear,  that  the  legis- 
lature intended  to  interdict,  as  a  matter  of  public  policy,  the 
exercise  of  any  powers  except  such  as  are  referred  to  in  that 
third  section.  Whether  without  that  section  the  common 
law  would  fully  reach  up  to  that  measure  upon  any  implica- 
tion that  powers  not  so  granted  or  implied  are  prohibited, 
need  not  now  be  determined.  It  is  sufficient  that  the  terms 
of  this  enactment  are  plain  and  its  meaning  cannot  be  mis- 
understood, and  that  when  a  corporation  exercises  powers 
outside  of  those  permitted  by  that  section,  its  action  is 
obnoxious  to  the  charge  that  there  is  not  only  a  want  of 
authority,  but  that  it  is  against  an  express  enactment.  The 
construction    of   corporate   powers   should,   undoubtedly,   be 
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reasonable,  and  so  as  to  accomplish  and  not  to  defeat  the  pur- 
pose and  true  intent  of  the  charter,  in  its  full  spirit  and 
scope. 

This  is  a  liberal  rule;  but  even  that  would  not  allow  an 
implication  of  power  in  the  Morris  and  Essex  at  the  time  of 
the  contract,  to  stipulate  that  another  company  should  have 
an  interest  in  the  freight  and  travel  on  roads  or  branches 
then  unauthorized,  or,  taking  a  milder  view  of  the  contract, 
that  the  rates  for  freight  and  passengers  thereon  should  be 
fixed  that  another  company  should  be  charged  or  allowed  a 
per  cent,  or  drawbacks  thereon,  even  if  such  other  company 
could  make  a  contract  of  that  character.  The  Morris  and 
Essex  could  contract  for  freight  and  passengers  over  the 
roads  then  authorized.  It  also  had  special  powers  to  enter 
into  contracts  with  any  other  corporation  or  individuals  for 
conveying  passengers  and  freight  between  any  point  or 
points  on  the  line  of  their  road  and  the  city  of  New  York, 
and  such  a  contract  was  in  existence  with  the  New  Jersey 
Railroad  Company  when  this  contract  was  made,  and  part  of 
this  contract  is  in  reference  to  that.  To  the  full  extent  of 
these  powers  this  contract  could  be  made,  and  w^s  to  that 
extent  within  their  scope,  (that  is,  apart  from  any  question 
of  illegality,  or  want  of  consideration,  or  unconscionability, 
or  want  of  authority  of  the  directors  to  make  it,  against  the 
stockholders) ;  and  all  contracts  bearing  upon  the  traffic  of  the 
road  as  authorized  that  the  exigencies  of  the  business  contem- 
plated and  authorized  would  reasonably  require,  would  be 
within  the  scope  of  the  company's  powers ;  but  a  contract 
like  this  claimed,  even  in  its  least  objectionable  aspect,  con- 
cerning rates  of  freight  and  fare  upon  extensions  unauthor- 
ized, cannot  be  within  the  necessary  scope  of  any  implied 
power  of  this  corporation.  The  corporation  had  no  right, 
at  the  date  of  the  contract,  to  build  the  extensions.  No 
franchise  to  that  effect  had  been  granted  ;  whether  to  be 
granted  or  not,  was  entirely  at  the  option  of  the  legislature. 
The  whole  subject,  the  enlargement  of  the  franchise  and  the 
rates  for   freight  and  passengers,  was  within  the  control  of 
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the  legislature ;  and  if  the  company  should  be  afterwards  em- 
powered to  build,  it  is  questionable,  at  least,  whether,  without 
tlie  consent  or  acquiescence  of  the  stockholders,  such  power 
could  be  exercised.  Zabriskie  v.  Hack,  and  N.  Y.  R.  Co.,  3 
C.  E.  Gh'een  179.  The  power  to  contract  upon  such  an  uncer- 
tain subject  matter  ought  not  to  be  implied  from  any  other 
objects  authorized  or  the  powers  given  to  carry  them  out. 
This  question  is  not  analogous  to  that  where  railroads  or 
other  corporations  agree  upon  a  division  of  the  tolls,  or  fares, 
or  freights  upon  authorized  lines.  That  can  be  justified 
from  the  power  that  each  has  to  contract  concerning  its  own 
authorized  business,  and  such  arrangements  are  not,  to  my 
mind,  ulti'a  vires  the  corporation.  Neither  is  it  analogous  to 
cases  where  one  corporation  may  offer  inducements  to  another 
or  to  individuals,  by  a  reduction  in  rates,  in  order  to  secure 
freight  and  travel  over  its  road  authorized.  I  see  no  objec- 
tion to  such  arrangements,  provided  they  are  not  uncon- 
scionable, for  they  are  also  in  relation  to  the  business  of  its 
own  road.  There  are  many  reasons  not  now  useful  to  men- 
tion, why,  in  justice  to  the  state,  the  public,  and  the  stock- 
holders, and  the  very  stability  of  the  corporate  body,  the 
legislature  should  be  jealous  of  its  grants  of  franchise,  and 
seek  to  confine  them  within  definite  limits,  and  to  disallow 
any  corporate  act  outside  of  them.  The  legislature  has  a 
policy  in  this  matter.  It  is  clearly  declared  ;  and  that  third 
section  must  be  taken  as  a  prohibition  of  any  acts  not  within 
the  scope  of  the  powers  permitted.  Contracts  in  contra- 
vention of  it  are  against  the  declared  policy  of  the  state,  and 
must  be  held  to  be  illegal  and  of  no  binding  obligation. 
Analogies  in  support  of  this  principle  may  be  found  in  the 
following  cases  :  Ins.  Co.  v.  MeKelway,  1  Beas.  133 ;  Pearce 
V.  if.  and  I.  R.  Co.,  21  Howard  442;  3  McLean  103; 
5  Ibid.  194;  8  Gill  &  Johnson  318;  23  Conn.  511;  22 
New  York  281,  (Selden,  J.) ;  E.  A.  R.  Co.  v.  E.  C.  R.  Co., 
11  C.  B.  775  ;  McGregor  v.  Railway  Co.,  18  Ad.  &  Ellis  {N. 
S.)  618 ;  Gage  v.  N.  M.  R.  Co.,  Ibid.  457 ;  Taylor  v.  C.  and 
31.  R.  Co.,  2  Law  Rep.  Ex.  357  ;  8.  and  B.  R.  Co.  v.  L.  and 
N.  W.  R.  Co.,  6  Ho.  Lords  Cas.  113. 
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And  there  is  no  difference  in  this  respect  between  law  and 
equity,  for  the  prohibition  is  against  exercising  the  power. 
In  equity,  a  covenant  to  charge  an  estate  afterwards  to  be 
acquired,  or  in  expectancy,  may  be  enforced  when  the  same 
has  been  acquired.  3  Lead.  Cas.  in  Eq.  653 ;  Smithurst  v. 
Edmunds,  1  MeCarter  469.  But  if  it  is  against  pubh'c  policy 
to  make  the  covenant,  equity  will  not  enforce  it  merely  upon 
the  ground  that  the  party  has  become  able  to  perform  it. 
There  is  no  difficulty  in  enforcing  the  equitable  contracts  of 
individuals  concerning  future  estates,  for  there  is  no  restric- 
tion upon  their  power  to  make  them,  but  contracts  resting 
on  powers  legal  or  equitable,  if  outside  the  scope  of  a  cor- 
poration, are  under  the  ban  of  the  law,  and  cannot  be  en- 
forced upon  their  own  strength  and  the  fact  of  a  subsequent 
ability  to  perform  them.  In  the  case  of  Willhik  v.  TJie 
Morris  Canal  and  Banking  Conijmny,  3  Green's  C.  R.  ^11 , 
although  lands  for  the  canal  from  Newark  to  Jersey  City  not 
acquired  at  the  date  of  the  mortgage,  were  held  to  be  sub- 
ject to  it,  yet  the  mortgage  by  description  was  held  to  in- 
clude the  canal,  and  the  company  clearly  had  the  power 
under  its  charter  to  make  such  a  mortgage.  In  England, 
the  question  seems  unsettled  as  to  the  extent  that  the  pro- 
moters of  a  railway  company  may  bind  the  corporation  when 
created,  upon  contracts  in  contemj)lation  of  the  incorporation  ; 
but  equity  has  decreed  the  performance  of  certain  classes  of 
contracts  of  the  promoters,  particularly  for  the  purchase  of 
land,  when  such  contracts  were  witliin  the  scope  and  powers 
of  the  act  of  Parliament  when  obtained,  or  that  and  the 
general  railway  acts;  and  that  doctrine  was  referred  to  in 
the  argument  in  support  of  the  legality  of  this  contract  as  to 
these  extensions.  The  contracts  of  promoters  are  not  analo- 
gous to  this.  Railway  enterprises  in  England  are  instituted 
differently  from  this  country.  There  the  promoters  associate 
under  provisional  deeds,  and  these  serve  as  a  basis  of  opera- 
tion until  a  charter  is  obtained.  Redfield  on  Railways  5. 
They  are  a  preliminary  association  of  individuals  whose  acts 
are  unrestricted,  save  only  by  their  provisional  deeds.     They 
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organize  in  reference  to  an  incorporation,  and  the  act  of  Par- 
liament is  based  upon  their  application  for  a  regularly  defined 
line.  They  may  buy  land  for  the  purpose  of  the  road  in  con- 
templation of  the  act  of  incorporation,  and  even  the  vote  of  a 
member  of  parliament  under  color  of  it,  if  he  happens  to  be 
a  landowner  affected,  but  then  there  is  no  statute  limiting  the 
legality  of  their  action,  and  they  are  not  hampered  by  cor- 
porate restrictions.  Now,  whatever  may  be  the  true  basis  of 
theaction  of  courts  of  equity  in  holding  the  corporation  bound 
upon  such  contracts,  there  is  no  question  of  public  policy  to 
prevent  them  from  being  enforced.  But  if  a  statute  should 
limit  I  he  powers  of  promoters  to  contracts  on  certain  sub- 
jects only,  as  for  instance  the  purchase  of  land,  and  should 
prohibit  the  exercise  of  any  other  powers,  I  apprehend  that 
a  contract  outside  of  the  powers  allowed  would  suffer  the 
fate  of  all  contracts  against  public  policy,  and  not  be  en- 
forced merely  upon  its  own  strength  and  the  acquired  ability 
of  the  corporation  to  perform  it.  The  tendency  of  the  more 
recent  English  cases  is  to  confine  the  enforcement  of  promo- 
ters' contracts  to  such  matters  as  are  necessary  in  the  carry- 
ing out  of  the  purposes  of  the  charter,  and  as  are  within  the 
scope  of  it  when  granted.  Taylor  v.  C.  &  M.  R.  Co.,  2  Law 
Rep.  Ex.  366 ;  Preston  v.  Raihoay,  5  Ho.  Lords  Cas.  605 ; 
a  &  D.  J.  R.  Co.  V.  H.  H.  Trustees,  39  Eng.  L.  tfc  Eq.  28. 
And  this  is  a  restriction  upon  what  was  once  permitted,  that 
is,  to  buy  off'  opposition  to  the  granting  of  the  charter.  Pet- 
rie  V.  Eastern  Counties  R.  Co.,  1  Railway  (^a.9e.§462;  Ed- 
wards  v.  G.  J.  R.  Co.,  1  Myl.  &  Cr.  650.  That,  in  England, 
not  being  an  illegal  act,  strange  as  it  may  seem  to  us. 

For  the  reasons  stated,  the  doctrine  concerning  promoters' 
contracts  cannot  properly  be  applied  to  corporations  in  this 
state.  In  analogy  to  the  action  of  promoters,  the  corpora- 
tion would  be  the  promoter  in  this  case,  but  it  would  be  sub- 
ject to  the  restrictions  upon  a  corporation  ;  and  here  it  must 
be  distinctly  understood  that  it  is  not  intended  to  intimate, 
in  any  way,  that  if  tlie  contract  had  been  ratified  by  tlie 
legislature  or  by  the  corporation,  as  to  the  extension,  after 
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the  necessary  powers  to  carry  it  out  were  acquired,  and  the 
road  built,  that,  by  virtue  of  such  ratification,  it  might  not 
be  enforced.  No  expression  of  opinion  is  necessary  upon 
that  subject,  as  there  is  no  legislative  ratification,  and  no 
ratification  by  the  corporation  through  its  stockholders,  or 
even  the  directors,  for  they  have  always  refused  to  treat  it 
as  covering  the  extensions.  The  object  of  this  bill  is  to  en- 
force this  contract  as  to  the  extensions,  U})on  its  own  strength, 
and  the  fact  that  the  company  has  acquired  the  ability  to 
perform  it ;  and  the  answer  to  that  is,  that  as  to  the  exten- 
sions, at  least,  the  contract  would  be  illegal. 

The  case  of  Eastern  Counties  Railway  Company  v.  Hawkes, 
5  Ho.  Lords  Cas.  331,  was  much  relied  on  by  the  appellees' 
counsel.  That  company  applied  to  Parliament  to  build  a 
branch  railway ;  plans  and  sections  of  the  route  were  de- 
posited in  the  usual  way.  The  line  would  pass  through 
Hawkes'  land.  He  opposed  the  bill,  and  the  company  agreed 
to  })ay  him  a  certain  price  for  his  land,  and  damages  after 
the  bill  should  pass,  and  he  to  withdraw  his  opposition  to  it. 
After  the  bill  was  passed,  he  brought  suit  for  specific  per- 
formance, and  it  was  decreed.  The  Lord  Chancellor  treated 
it  as  a  contract  not  binding  till  the  bill  received  the  royal 
assent,  and  then  that  the  rights  and  powers  of  the  company 
were  to  be  regarded  the  same  as  if  they  had  originally  been 
powers  to  makei  the  new  line,  and  to  apply  the  funds  of  the 
company  to  a  purcliase  within  the  scope  of  their  incorpora- 
tion. Lord  Brougham  was  of  opinion  that  there  was  nothing 
illegal  in  the  agreement.  Lord  Campbell  treated^ it  as  a  con- 
tract for  the  purchase  of  land,  with  a  view  to  the  parlia- 
mentary plan  and  buildings  after  the  act  was  obtained, 
remarking  that  where  there  is  no  offence  to  be  committed 
against  the  public,  and  there  is  a  mere  want  of  authority  for 
a  transaction  among  private  individuals  or  commercial  com- 
panies, which  authority  can  only  be  obtained  by  act  of  Par- 
liament, no  objection  can  be  successfully  made  to  the  parties 
entering  into  an  agreement  for  completing  the  transaction, 
when  the  necessary  authority  is  so  obtained.     That  case,  in 
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fact,  is  not  analogous  to  this,  as  it  was  for  the  purchase  of 
land  necessary  for  the  line,  and  expressly  to  be  carried  out 
in  reference  to  the  definite  plan  presented  to  Parliament. 
But,  apart  from  that,  it  is  quite  evident  that  no  difference 
was  made  between  a  want  of  authority  on  the  part  of  an 
individual  and  a  corporation,  and  that  even  the  implied  pro- 
iiibition  against  a  corporation  exercising  powers  outside  the 
scope  of  its  incorporation,  which  I  think  is  the  common  law, 
and  which  was  so  indicated  by  the  same  Lord  Chancellor, 
afterwards,  in  the  case  of  Shreicshury  and  Birmingham 
Railway  Co.  v.  North  Western  Railway  Co.,  6  Ho.  Lords 
Cas.  137,  was  lost  sight  of.  The  facts  of  that  case  are  not 
sufficiently  akin  to  the  one  before  us,  as  to  necessarily  re- 
quire us  to  dispute  its  doctrine,  but  the  binding  force  of  our 
statute,  if  we  treat  the  corporation  in  the  light  of  promoters, 
would  prevent  the  application  of  the  principle  of  that  case 
to  this. 

Viewing  the  contract  as  illegal  if  extended  beyond  the 
roads  or  branches  authorized  when  it  was  made,  we  are 
bound  to  so  construe  the  words  in  question  when  they  admit 
of  a  double  intendment,  as  to  give  them  a  legal  operation. 
1  Parsons  on  Contracts  11,  and  note ;  Chitty  on  Contracts  733, 
and  note.  That  rule  will  restrain  them  and  the  operation  of 
the  contract  so  as  to  exclude  the  extensions  afterwards  author- 
ized. 

The  suggestion  that  the  extension  or  branch  from  Hack- 
ettstown  to  Phillipsburg  may  be  treated  as  a  substitute  for 
the  road  to  Belvidere  or  the  Water  Gap,  and  the  extension 
from  Newark  to  Hoboken,  as  a  substitute  for  the  mode  of 
conveying  freight  and  passengers  on  the  New  Jersey  Rail- 
road, is  not  warranted  by  the  contract,  even  if  no  question  of 
power  interfered,  for  the  contract  was  made  in  relation  to 
existing  lines  and  powers,  and  there  is  no  provision  in  it  tr) 
substitute  any  other  lines  for  any  part  of  them.  There  is 
nothing  in  the  instrument  from  which  such  an  intention  can 
be  gathered.  The  case  of  the  Midland  R.  Co.  v.  London 
and  Northwestern  R.  Co.,  2  L.  Rep.  Eq.  Cas.  524,  upon  the 
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construction  of  a  railway  contract,  is  quite  analogous  to  this, 
on  this  point,  and  that  case  also  has  an  important  dictum  of 
the  Vice  Chancellor  against  the  validity  of  a  contract  for 
traffic,  not  very  unlike  this  on  a  line  subsequently  authorized. 

In  the  conclusion  to  which  I  have  come,  it  is  not  necessary 
to  give  the  word  roads  in  the  third  section  of  the  contract,  a 
less  restricted  application  than  to  the  roads  and  extensions  or 
branches  mentioned  in  the  first  section. 

It  is  very  evident  that  the  issue  between  these  parties  is  in 
regard  to  the  right  of  the  Sussex  Company  to  compel  a  per- 
formance by  the  Morris  and  Essex  of  the  contract  as  to  the 
extensions,  and  that  no  account  is  necessary  to  be  ordered 
for  drawbacks  on  the  rest  of  the  line.  Any  expression  of 
opinion,  therefore,  upon  the  want  or  illegality  of  considera- 
tion in  the  contract,  apart  from  the  extensions,  or  the  power 
of  the  directors  to  make  it,  or  on  the  question  of  uncon- 
scionability,  is  reserved  until  these  questions  are  directly 
before  the  court  for  determination.  The  decree  should  be 
reversed,  and  the  bill  dismissed,  with  costs. 

Tho  decree  was  reversed  by  the  following  vote : 
For  reversal — Beasley,  C.  J.,  Bedle,  Clement,  Depue, 
Kennedy,  Wales,  Woodhull.     7. 
For  affirmance. — Ogden,  Olden.     2. 
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ACCEPTANCE. 

See  Contract,  2,  3. 
Deed,  2. 
Payment,  4. 
Specific  Performance,  1. 


ACCOUNT. 

.  P.  having  a  written  contract  with 
H.  to  plant  peach  trees  on  land 
of  the  latter  on  shares,  assigned 
his  interest  therein  to  H.  to  secure 
a  loan  made  to  him  by  H.,  who 
refused  to  receive  the  debt  after 
the  time  for  the  payment  expired, 
and  claimed  the  property  and 
sold  the  fruit.  On  a  bill  by  P.  to 
redeem  and  for  an  account,  it 
was  referred  to  a  master  to  take 
an  account  of  what  was  due  to  H. 
for  principal  and  interest,  and  of 
the  rents  and  profits  received  by 
him,  he  to  be  charged  only  with 
what  he  had  actually  received, 
unless  he  had  been  guilty  of 
laches  or  fraud  in  managing  the 
properly  ;  if  he  made  a  sale  in  the 
beginning  of  a  season,  in  good 
faith,  without  fraud,  he  was 
chargeable  only  with  what  he  re- 
ceived, notwithstanding  it  should 
appear  that,  as  the  crop  turned 
out,  considerably  more  might  have 
been  made  by  a  different  course. 
H.  was  also  to  be  allowed  actual 
expenses  incurred  in  good  faith  in 
the  management  and  taking  care 
of  the  property,  and  compensation 
for  his  labor,  if  he  gave  his  own 
time  to  the  cultivation,  gathering, 
and  sale  of  the  crop.  Phillips  v. 
Hulsizer,  308 


of  courts  of  law,  and  no  precise 
rule  can  be  laid  down  as  to  the 
cases  in  which  it  will  be  exercised. 
Seymour  v.  Long  Dock  Co.,        396 

3.  The  jurisdiction  is  often  exer- 
cised because  a  court  of  equity 
has  better  means  than  a  court  of 
law,  of  ascertaining  the  rights  of 
the  parties.  ib. 

4.  This  court  reserves  to  itself  a 
large  discretion  upon  the  subject 
of  accounting,  and  often  assumes 
or  rejects  the  cognizance  of  such 
cases,  according  to  the  circum- 
stances of  the  particular  case.     lb. 

See  Administrator. 

Contract,  14,  15,  19,  20. 
Practice,  7. 


ACKNOWLEDGMENT. 

See  Evidence,  11. 

Married  Women,  3-6. 


ACQUIESCENCE. 
See  Injunction,  29,  35,  36. 

ADMINISTRATOR. 

l.The  administrator  of  an  intestate 
who  resided  out  of  this  state,  by 
letters  granted  in  the  place  of  his 
domicil,  for  assets  situate  in  that 
jurisdiction,  cannot  be  called  to 
an  account  in  the  courts  of  this 
state.     Brownlee  v.  Lockwood,    239 


2,  The  equitable  jurisdiction  of  the  2.  And  where  such  an  administra 
Court  of  Chancery  in  matters  of  tor  has  died  without  rendering  an 
account,  is  concurrent   with   that!!     account  in  the   courts  ot  the  state 
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of  his  intestate's  domicil,  the 
courts  of  this  state  have  not  the 
right  to  call  such  administrator's 
representative,  and  much  less  his 
heir-at-law,  to  account  here  for 
the  administration  of  the  estate. 
Isor  can  an  administrator  de  bonis 
non  of  the  first  intestate,  appointed' 
in    the   place   of  such   intestate's 


domicil, 
here. 


be     called     to 


account 
lb 


3.  An  administrator  who  purchases 
real  estate  with  the  surplus  of  the 
personal  estate  of  his  intestate, 
after  the  payment  of  debts,  and 
takes  the  title  thereto  in  his  own 
name,  holds  the  real  estate  in 
trust  for  the  next  of  kin  of  the 
intestate,  at  the  election  of  the 
cesluis  que  trust,  who  are  entitled' 
to  take  the  property  if  it  has  in- 
creased in  Viilue,  or  to  call  for  an 
account  of  liie  trust  money  so 
misapplied  ;  and  the  heir  of  such 
administrator  holds  it  in  like 
trust.  lb 

4.  In  order  to  ascertain,  in  such  a 
case,  whether  the  property  was 
purchased  with  money  of  the  first 
intestate,  an  investigation  of  the 
accounts  of  his  administratrix 
may  be  made  in  the  courts  of  this 
state,  if  necessary.  An  account 
thus  taken  is  not  had  for  tiie  pur- 
pose of  settling  the  account,  or 
making  a  decree  of  distribution 
here,  but  to  ascertain  whether 
real  property  in  this  state  over 
which  this  court  has  jurisdiction, 
and  exclusive  jurisdiction  so  far 
as  the  title  is  concerned,  is  held  in 
trust  by  one  resident  of  this  state 
for  another  resident.  lb. 

5.  An  administrator  de  bonis  non  is 
responsible  only  for  such  unad- 
ministered  assets  as  lie  has  re- 
ceived. He  can  in  no  way  be 
called  upon  to  account  for  the 
mal-ad  ministration  of  his  prede- 
cessor, lb. 

6.  The  weight  of  authority  seems  to 
hold  that  the  representative  of  a 
former  administrator  could  not  be 
called  on,  by  the  administrator  de 
bonis  non  of  the  first  intestate,  for 
the  proceeds  of  property  converted 


into  money  in  the  hands  of  the 
administrator  of  the  first  intestate, 
at  such  administrator's  death; 
but  only  for  assets  existing  in 
specie.  /6. 

See  Girr. 
WrLL,  15. 


ADULTERY. 

See  Divorce,  3  -10. 

AGENT. 

See  Contract,  16. 

Principal  and  Agent. 

AGREEMENT. 

See  Contract. 

ALIMONY. 
See  Divorce,  1. 

AMENDMENT. 
See  Pleading,  1. 

ANSWER. 

See  Evidence,  6,  9. 
Pleading,  9,  10. 
Pbactice,  1,  6,  11,  12. 

APPEAL. 

See  Practice,  19. 

APPOINTMENT. 

See  Married  Women,  3. 
Power  op  AppoiNTMBarr. 

ASSIGNMENT. 

,  An  assignment  of  a  large  amount 
of  property,  by  a  person  of  ad- 
vanced years,  procured  by  one 
having  influence  over  her,  with- 
out  adequate   consideration,   will 
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be  closely  examined  into  by  a  court 
of  equity,     Leddel's  Ex'r  v.  Starr, 

274 

2.  But  when,  although  the  money 
consideration  for  such  an  assign- 
ment was  inadequate,  it  appeared 
that  the  principal  motive  of  the 
:issignor  was  to  make  up  to  her 
daughter  a  great  inequality  in  her 
share  of  her  father's  estate,  under 
her  father's  will  ;  that  the  assign- 
ment was  not  made  privately,  but 
upon  consultation  with  and  ap- 
proval of  others  interested  ;  that 
it  did  not  leave  her  in  any  way 
destitute,  but  the  consideration 
therefor  (an  annuity)  was  probably 
equal  to  all  her  wants,  and  was 
about  the  income  of  the  securities 
transferred  ;  and  that  the  business 
was  transacted  when  she  had  suf- 
ficient capacity  therefor ;  the  as- 
signment should  be  sustained.    lb 

See  Debtor  and  Creditor. 


ATTACHiMENT   FOR  CON- 
TEMPT. 

See  Partnership,  8,  9. 

AWARD. 

See  Municipal  Corporation,  3. 

BONDS. 
See  Township  Bonds. 

BOUNDARY. 


,  Courts  of  equity  have  jurisdiction, 
in  cases  of  confusion  of  bounda- 
ries, to  establish  lines ;  and  al 
though  they  never  entertain  a  sim- 
pie  suit  to  fix  boundaries  between 
individuals  where  courts  of  Jaw 
have  jurisdiction,  yet  when  the 
question  is  connected  with  matters 
that  require  the  interference  ofj 
equity,  as  when  a  defendant  has 
threatened,  and  has  served  a  fornialj 
written  notice,  that  he  intends  to!  1 
remove  ten  inches  of  the  end  wall 
of  the  complainant's  dwelling, 
which    the    defendant    alleges    isl 

Vol.  v.  2  n 


upon  his  land,  a  court  of  equity 
will,  to  prevent  multiplicity  of 
suits,  entertain  jurisdiction,  and 
settle  the  boundary,  in  order  to 
determine  whether  the  complain- 
ant is  entitled  to  the  continuance 
of  its  protection  by  injunction. 
Deveney  v.  Gallagher,  33 

2  Where  a  deed  calls  for  the  line  of 
a  street,  as  a  monument,  the  line 
of  the  street  as  it  is  opened  and 
built  upon,  will  be  held  to  be  the 
line  intended.  lb. 


BURDEN  OF  PROOF. 

See  Evidence,  11. 

Specific  Performance,  8. 


CAVEAT  EMPTOR. 
See  Partnership,  15. 

CESTUI  QUE  TRUST. 
See  Administrator,  3. 

CHARITABLE  USE. 
See  Chakities. 

CHARITIES. 

,  A  bequest  to  "  benevolent,  religious, 
or  charitable  institutions"  is  void, 
as  it  embraces,  by  force  of  the 
term  "  benevolent,"  objects  which 
are  not  in  a  legal  sense,  charities. 
Thomson's  Enfrs  v.  Norris,         489 


The  common  law,  as  interpreted 
in  decisions  founded  on  the  statute 
of  43  Elizabeth,  eh,  4,  prevails  in 
this  state  with  respect  to  the  ques- 
tion, what  constitutes  the  legal 
definition  of  a  charitable  use  ?  lb. 


CHARTER. 

Corporations  are  presumed  to  con- 
tract within  the  existing  powers  of 
tlieir  charters  ;  and  where  general 
words  are  used  in  a  contract  be- 
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tweeu  them  admitting  of  a  double 
construction,  they  must  be  con- 
strued consistently  witli  the  scope 
and  powers  of  tlie  charter.  Mor- 
ris &  Essex  B.  Co.  v.  Sussex  R.  Co., 

542 


2.  Tlie  words,  "  any  future  exteiisiovsi 
or  branches,"  in  a  contract  between 
two  connecting  railroad  corpora-i 
tions  for  a  division  or  drawback, 
of  freights  and  fares  over  their 
roads,  "or  any  future  exiensionS| 
or  branches  of  the  same,"  must: 
not  be  construed,  in  their  general! 
sense,  to  apply  lo  extensions  theni 
unauthorized  by  the  legislature,! 
where  there  were  unexliaustedi 
powers  in  the  charter  and  supple- 
ments, at  the  lime  of  the  con- 
tract to  build  other  extensions  or 
branches,  sufficient  to  meet  the 
requirements  of  the  words.         Jb. 

3.  The  third  section  of  the  act 
of  1846,  concerning  corporations, 
{Nix.  Dig.  168,)  providing,  that  in 
addition  to  the  powers  enumer- 
ated in  the  first  section  of  tlie  act 
(which  are  the  ordinary  powers  of 
all  corporations),  "  and  to  those 
expressly  given  in  its  charier  or 
in  the  act  under  which  it  is  or 
shall  be  incorporated,  no  corpora- 
tion shall  possess  or  exercise  any 
corporate  powers  except  such  as 
shall  be  necessary  to  the  exercise 
of  the  powers  so  enumerated  and 
given,"  must  be  taken  as  a  pro- 
hibition of  any  acts  not  within  the 
scope  of  the  powers  committed, 
and  contracts  in  contravention  of 
it  are  illegal.  Held — that  it  was 
not  within  the  scope  of  the  char 
ter  and  supplements  of  the" Morris 
and  Essex  Railroad  Company,  to 
make  a  contract  with  the  -Sussex 
Railroad  Company  for  rates  of 
freight  and  fare  over  extensions 
not  authorized  at  the  time  of  the 
contract,  and  that  such  a  contract, 
if  intended  to  include  extensions 
afterwards  authorized  and  built, 
was  illegal,  and  could  not  be  en- 
forced as  to  them  (there  being,  in 
this  case,  no  ratification  by  the 
legislature  or  by  authority  of  the 
corporation  after  the  extensions 
were  authorized.)  lb 


Quere? — Whether  the  common  law 
rule  does  not  come  up  to  the  ex- 
tent  of    the   statute?     Bedle,  J. 

lb. 

4.  The  right  of  railroad  corporations 
to  divide  through  fares  and  freights 
on  authorized  lines,  or  to  olfer  in- 
ducements by  a  reduction  in  rates 
lo  secure  freights  and  travel  over 
such  lines,  are  contracts  concern- 
ing their  own  authorized  businese, 
and  not  objectionable  unless  un- 
conscionable, lb. 

5.  Extensions  afterwards  authorized 
and  built,  will  not  be  substituted 
for  other  extensions  and  modes  of 
transportation  authorized  at  the 
time  of  the  contract,  without  an 
intention  to  that  effect  in  the  con- 
tracl,  even  if  no  question  of  power 
to  contract  concerning  them  in- 
terfered, lb. 

See  Injunction,  13,  36. 

Statutes,  Constkuction  of,  5. 


CHARTER  OF  CITY  OF  ELIZ- 
ABETH. 

1.  The  provisions  of  the  various  stat- 
utes governing  the  collection  of 
taxes  in  the  city  of  Elizabeth, 
stated  and  explained.  Campbell  v. 
Dewick,  186 

2.  The  act  of  March  4th,  1863, 
{Famph.  L.  109,)  relative  to  the 
city  of  Elizabeth,  was  an  amend- 
ment of  the  ciinrter  of  March 
13th,  1855  {Painph.  L.  217,)  and 
did  not  rei)eal  it  except  so  far  as 
its  provisions  were  inconsistent 
with  it ;  and  a  lax  sale  by  virtue 
of  the  provisions  of  the  act  of 
1855,  for  taxes  levied  in  1862,  and 
in  accordance  with  those  provi- 
sions, is  not  inconsistent  with  the 
provisions  of  the  act  of  1863, 
providing  for  sales  of  taxes  to  be 
levied  under  it.  Such  tax  was  a 
lien,  a  right  acquired,  and  the  pro- 
vision for  sale  was  a  remedy  given, 
and  expressly  saved  by  the  reserva- 
tion clause,  section  124,  of  the  act 
of  1863.  lb. 
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3.  An  assessed  tax  in  the  city  of 
Elizabeth  is  prior  to  a  mortgage. 
A  tax  sale  and  a  conveyance  pur- 
suant thereto,  under  the  statutes 
governing  the  collection  of  taxes 
in  that  city,  made  subsequent  to  a 
mortgage  upon  the  premises, 
where  six  months'  notice  is  not 
given  to  the  mortgagee,  is  liable 
to  redemption  by  him.  Ih. 

4.  Upon  a  foreclosure  of  the  mort- 
gage, the  amount  paid  at  a  tax 
sale  by  one  claiming  under  the 
tax  sale,  and  interest,  will  form  a 
lien  prior  to  that  of  the  mortgage. 
The  land  will  be  decreed  to  be 
sold  free  from  the  lien  for  taxes, 
and  the  purchaser  at  the  tax  sale 
will  be  paid  first.  /  b. 


CHATTEL  MORTGAGE. 

I.  In  order  to  preserve  the  lien  of  a 
chattel  mortgage  beyond  the  first 
year,  the  refiling  a  copy  required 
by  law  must  be  done  during  the 
thirtv  days  immediately  preced- 
ing ti\e  expiration  of  the  year.  A 
re  tiling  before  the  commence- 
ment of  ihe  thirty  days  is  unavail- 
ing. Such  a  mortgage  must  be 
postponed  to  the  claims  of  subse- 
quent creditors,  purchasers,  and 
mortgagees ;  but  as  against  the 
mortgagors  themselves,  it  is  valid. 
Bank  of  Metropolis  v.  Sprague,   13 

t.  The  mortgagees  in  a  chattel  mort- 
gage upon  hotel  furniture,  which 
contained  a  provision  that  the 
mortgagors  should  retain  the  pos- 
session until  default  in  payment, 
or  until  the  chattels  should  be 
seized  by  execution  or  attachment, 
upon  learning  that  a  levy  had 
been  made,  attended,  by  their  at- 
torney, at  the  hotel  wherein  the 
property  was,  and  demanded  pos- 
session. The  mortgagors  gave  the 
attorney  the  keys,  went  with  him 
through  the  hotel,  opened  the 
doors  of  the  various  rooms,  and 
exhibited  the  furniture.  It  was 
then  arranged  that  the  property 
covered  by  the  mortgage  should 
be  considered  as  stored  for  the 
mortgagees,  and  the  attorney 
took  away  a  napkin  as  a  symbol 


of  delivery  of  the  whole.  Held 
— That  this  transaction  could  not 
aid  the  claim  of  the  mortgagees ; 
it  was  not  an  actual  and  continued 
change  of  possession.  Ih. 

.  Although,  for  want  of  due  filing 
or  actual  change  of  possession,  a 
mortgage  given  by  partners  upon 
partnership  property  has  been 
postponed  to  the  claims  of  subse- 
quent creditors  of  the  firm,  yet 
equity  will  give  it  priority  over 
claims  of  creditors  of  individual 
partners.  As  against  the  m^ft" 
gagors  themselves,  omission  to  file, 
or  to  change  the  possession,  does 
not  impair  the  mortgage;  hence, 
any  surplus  which  remains  after 
discharging  valid  liens  for  firm 
debts  must  be  ai>plied  to  discharge 
the  demand  of  the  mortgagees, 
that  being  a  partnership  debt,  in 
preference  to  individual  debts  of 
either  partner.  lb. 

CHECK. 
See  Payment,  3,  4. 


COMMON  CARRIER. 

See  Injtxnction,  18. 

Railroad  Company,  3. 


COMPENSATION 

This  court  will  not  permit  the  prop- 
erty of  one  pei-son  or  corporation 
to  be  taken  by  another,  with- 
out compensation  first  paid.  In 
almost  every  like  case,  compensa- 
tion could  be  made  in  damages,  yet 
equity  always  interferes  by  injunc- 
tion, and  does  not  permit  the 
property  to  be  taken  and  the  party 
put  to  his  action.  J.  C.  &  Bergen 
a.  Co.  V.  J.  C.  &  Hoboken  Horse 
R.  Co.,  61 

See  Municipal  Corporation,  7. 
Parent  and  Child. 


CONGRESS. 

See  Constitution. 
Legal  Tender,  2. 
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CONSTITUTION. 

Congress  cannot,  to  give  effect  to  one 
provision  of  the  constitution,  pass 
a  law  prohibited  by  other  provi- 
sions, or  inconsistent  with  its 
spirit.  Martinis  Ex'rs  v.  Martin, 
421 

CONTEACT. 

l.A  paper  signed  by  A,  by  which 
he  agrees  that  B,  in  consideration 
of  $1  paid,  shall  have,  for  thirty 
days,  the  refusal  of  certain  land 
therein  designated,  and  that  he 
will  convey  the  same  in  consider- 
ation of  |20  per  acre,  $500  to  be 
paid  on  the  execution  of  the  deed, 
and  the  balance  in  a  mortgage  on 
the  land,  with  interest  at  six  per 
cent.,  no  time  being  named  for  de- 
livering the  deed,  nor  any  time 
for  which  the  mortgage  shall  run 
is  not  a  contract,  but  only  a  re- 
fusal or  ofler  of  the  lands  to  B  at 
a  certain  price,  and  cannot  be  con- 
verted into  a  contract  unless  ac- 
cepted within  the  thirty  days. 
Potts  V.  Whitehead,  55 

2.  A  n  acceptance  of  an  offer  in  writ- 
ing to  convey  land  within  a  cer- 
tain time,  in  consideration  of  a 
price  named,  may  be  communica- 
ted by  mail  ;  but  it  must  be  ac- 
tually placed  in  the  post-office, 
directed  to  the  proper  place  ;  if 
directed  to  a  place  where  the  party 
to  be  bound  by  it  only  sometimes 
resorts,  it  must  be  proved  to  have 
been  received.  lb. 

3.  An  offer  in  writing  to  convey  land 
within  a  certain  time,  must  be  ac- 
cepted within  the  time  fixed.     lb. 

4.  A  contract,  any  material  part  of 
which  remains  to  be  settled  by 
negotiation  between  the  parties, 
will  not  be  enforced  in  equity  on 
a    bill    for   specific   performance. 

lb. 

5.  Where  there  was  a  written  offer  to 
convey  land  within  a  time  fixed, 
at  a  price  named,  of  which  a  por- 
tion named  was  to  be  paid  on  the 
execution  of  the  deed,  and  a  bal- 
ance iu  a  mortgage  on  the  land, 


with  interest  at  six  per  cent.,  Held 
— That  the  want  of  designation  of 
any  time  when  tlie  great  bulk  of 
the  consideration  (that  to  be  se- 
cured by  mortgage,)  was  to  be 
paid,  left  a  material  part  of 
the  contract  to  be  settled  by  ne- 
gotiation ;  and  hence  even  if'such 
offer  had  been  accepted,  a  decree 
for  specific  performance  would  not 
be  made.  lb, 

6.  Where  a  bill  of  sale  for  the  ma- 
chinery, tools,  and  stock  of  a  brick 
yard,  for  the  nominal  considera- 
tion of  $2500  not  paid,  a  lease  of 
the  brick  yard  for  one  year,  for 
the  nominal  consideration  of  $100. 
and  an  agreement,  under  seal,  by 
which  the  grantee  in  the  bill  of 
sale  and  lessee  agreed  to  carry  on 
the  brick  yard,  to  furnish,  besides 
the  stock  specified  in  the  bill  of 
sale,  $2000,  and  if  necessary  $2500  ; 
to  furnish  all  labor  necessary  to 
carry  on  the  business,  and  to  em- 
ploy the  grantors  at  daily  wages, 
fixed  ;  and  by  which  the  grantee 
and  lessee  was  to  receive  a  salary 
of  $2000  per  annum  and  interest 
on  moneys  advanced  by  him,  and 
when  he  should  have  received  the  ' 
money  due  on  a  mortgage  on  the 
property  held  by  him,  the  cash  he 
should  have  advanced  in  the  busi- 
ness with  interest,  and  his  said 
salary,  or  if  one  of  the  grantors 
should  pay  him  those  amounts,  he 
was  to  convey  to  the  grantor  the 
chattels  in  the  bill  of  sale,  and 
surrender  the  lease  and  brick  yard ; 
were  all  executed  at  the  same 
time :  Held — 

1.  That  they  must  be  construed  to- 
gether as  forming  one  agreement. 

2.  That  they  did  not  constitute  a 
mere  chattel  mortgage,  because 
there  was  no  debt  which  they  were 
intended  to  secure.  Hence  omis- 
sion to  file  them,  or  make  a  change 
of  possession,  did  not  impair  the 
right  of  the  grantee.  Alwood  v. 
Impson,  15(V 


7.  A  bargain  made  on  Sunday  is  void, 
and  no  subsequent  recognition  of 
it,  short  of  a  new  bargain,  can 
give  it  validity.     Byno  v.  Darby, 

231 


INDEX. 


577 


€.  Specific  performance  of  a  contract 
will  not  be  enforced  if  there  was 
a  subsequent  agreement  by  parol 
to  waive  it  and  substitute  a  new 
contract  for  it.  76. 

^.  But  where  the  defendant,  in  his 
answer  to  a  bill  for  the  specific 
performance  of  a  contract,  admits 
a  substituted  contract,  the  com- 
plainant is  entitled  to  have  a  de- 
cree for  tiie  specific  performance 
of  the  substituted  contract,  if  he 
chooses  to  perform  it  on  his  part, 
and  he  can  have  such  relief  in  his 
suit  on  the  original  contract.      lb. 

10.  One  may  convey  lands  for  a  cer- 
tain price,  and  agree  to  re-purchase 
them  at  a  fixed  time,  for  a  certain 
amount  exceeding  the  price  re- 
ceived, and  interest,  without  tiie 
sale  being  construed  a  mortgage 
or  the  transaction  being  affected 
with  usury.  Gleason's  Adminislra 
irix  V.  Burke,  300 

11.  But  such  transactions  are  sus 
picious,  and  will  not  be  sustained 
unless  there  is  clear  proof  of  good 
faith,  and  that  there  was  no  inten 
tion  to  cover  usury,  or  to  take 
away  the  right  of  redemption  upon 
what  was  in  truth  a  mortgage  to 
secure  a  loan.  lb 

12.  An  agreement  by  a  borrower 
upon  mortgage,  to  allow  the  lender 
to  retain  part  of  the  land  mort- 
gaged, after  being  repaid  princi- 
pal and  interest  of  the  loan,  if  it 
is  a  part  of  the  mortgage  trans- 
action, is  usurious,  and  will  not  be 
enforced,  tjither  at  law  or  in  equity. 

lb. 

13.  But  if  such  an  agreement  is  in- 
dependent of  the  loan  and  mort- 
gage, and  not  made  in  considera- 
tion of  the  loan,  or  the  condition 
of  its  being  made,  and  capable  of 
being  sustained  witiiout  reference 
to  them,  either  as  a  sale  on  consid- 
eration or  as  a  gift,  it  may  be  en- 
forced. And,  though  the  agree- 
ment was  not  in  writing,  effect 
will  be  given  to  it  by  limiting  the 
■quantity  of  land  to  be  re-conveyed, 
on  ordering  redemption.  lb. 


14.  A  contractor  excavating  the  Ber- 
gen Tunnel  for  the  Long  Dock 
Company,  during  the  protjress  of 
the  work,  claimed  additional  com- 
pensation because  of  the  inade- 
quacy of  the  contract  prices;  also 
damages  sustained  by  him  in  con- 
sequence of  alleged  nelimjuencies 
of  the  company  in  not  furnishing 
cars  to  remove  material,  and  omit- 
ting to  free  the  tunnel  of  water; 
and  the  company  ndded  $27,500  to 
the  schedule  prices,  in  considera- 
tion that  the  contrncfor  would,  and 
who  thereupon  did,  release  and 
discharge  the  company  from  all 
claim  to  damages  by  reasim  of  any 
non-performance  of  certain  under- 
takings, by  the  company.  Held, 
that  the  allowance  by  the  company 
was  not  a  settlement  of  the  ac- 
counts which  then  existed  between 
the  company  and  the  contractor, 
but  left  the  questions  as  to  the 
amount  of  work,  to  be  settled  by  a 
subsequent  account.  By  such  al- 
lowance the  contractor  was  simply 
estop()ed  from  setting  up  any  claim 
for  damages  prior  to  the  date  of 
the  release.  Seymour  v.  Long  Dock 
Co.,  396 

15.  A  contractor  with  a  company,  to 
make  for  the  latter  a  tunnel,  who, 
during  the  progress  of  the  work, 
had,  in  consideration  of  an  addi- 
tion to  the  schedule  prices,  released 
the  company  from  damages  he 
then  claimed  from  the  company 
for  the  non-performance,  by  them, 
of  what  by  the  contracts,  they 
were  to  do  to  facilitate  the  work  of 
the  contractor;  and  who  had  sub- 
sequently, and  before  the  comple- 
tion of  the  tunnel,  surrendered  the 
work  to  the  company  upon  an 
agreement  that  he  was  to  be  em- 
ployed as  superintendent  of  the  work 
necessary  to  complete  the  tunnel, 
and  be  paid  for  his  services  a  sum 
depending  on  the  cost  of  finishing 
the  work  and  stipulations  in  an 
executed  agreement  annexed  to 
such  agreement,  the  latter  stating 
that  the  object  of  it  was  to  give 
him,  as  wages,  such  profits  at  the 
termination  of  the  work  as  if  the 
former  contracts  had  continued  ; 
and  who,  when  the  tunnel  was 
nearly  completed,  relinquished  the 
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work  in  submission  to  an  action 
of  the  company;  filed  his  bill 
against  the  company,  praying,  be-| 
sides  other  and  general  relief,  that 
an  account  might  be  t:iken  :  Held, 
that  the  interest  of  the  contractor, 
thougli  under  the  name  of  super- 
intendent, wa^  to  continue  to  the 
termination  of  the  work  ;  that  he 
was  to  be  accounted  with  and  paid 
as  provided  for  in  tlie  contracts  for 
the  work  done  previous  to  the 
agreement  that  he  should  act  as 
superintendent,  and  that  he  was  to 
be  compensated  for  work  done  sub- 
sequent to  the  Mgreement,  substan- 
tially as  before  ;  tliat  he  was  to  be 
charged  with  all  advances  made 
by  the  company,  on  account  of 
the  work,  and  credited  witii  the 
contract  prices ;  that  he  was  en- 
titled to  all  the  profits  accruing 
from  the  work  according  to  those 
terms,  and  that  an  account  must 
necessarily  be  taken  to  settle 
whether  any  profits  were  due  the 
complainant  under  the  contracts, 
and  whether  anything  was  still 
due  him  from  the  company.       lb. 

16.  Wliere  a  contractor,  by  the  terms 
of  his  contract  with  a  company  for 
making  a  tuimel,  was  to  execute 
the  work  "under  the  direction 
and  constant  supervision  of  the 
engineer  of  the  company,  by 
whose  measurements  and  calcula- 
tions, the  quantity  and  amount  of 
the  several  kinds  of  work  per- 
formed under  the  contract,  should 
be  determined;"  Held,  that  the 
engineer  was  the  special  agent  of 
the  company,  and  not  the  agent 
of  the  contractor,  as  to  the  meas- 
urements and  calculations  made 
by  the  engineer  or  iiis  assistants, 
and  if  they  were  not  correct,  and 
extra  and  lumecessary  work  and 
expenditure  should  result,  the  loss 
ought  not  to  fall  on  the  contractor, 
but  upon  the  company.  lb. 

17.  Where,  in  a  contract  between  a 
contractor  and  company,  it  is  pro 
vided  that  tli,e  work  shall  be  per 
formed  under  the  control  and  di 
rection  of  the  engineer  of  the 
company,  and  that  he  is  to  decide 
on  the  due  performance  of  the 
work  by  the  contractor,  two  classes 


of  diuies  devolve  on  the  engineer  ; 
ministerial,  or  those  which  relate 
to  the  giving  of  practical  working 
directions,  and  making  measiire- 
menLs;  and  judicial,  or  those  con- 
nected with  his  power  to  decide 
on  the  due  performance  of  the 
work.  76. 

18.  As  to  a  claim  made  for  extra 
work  under  a  contract,  the  rule 
was  adopted  that  where  the  work 
was  necessary  to  the  prosecution 
of  the  undertaking,  it  should  be 
allowetl.  as  in  a  contract  lor  mak- 
ing a  tunnel,  if  rock  should  fall 
from  the  roof,  or  it  become  neces- 
sary to  remove  dangerous  rock 
outside  of  the  lines  of  the  tunnel  ; 
an  extra  width  of  excavation, 
where  it  was  made  under  the  ex- 
press directions  of  the  engineer  of 
the  company,  would  be  extra  work^ 
unless  such  excavation  outside  of 
the  lines  of  the  tunnel  originated 
in  the  carelessness  or  oversight  of 
the  contractor  or  his  workmen.  lb. 

19.  Where  one  contracts  to  complete 
for  a  company  a  tunnel  which  a 
former  contractor  had  undertakea 
but  abandoned,  and  takes  upon 
himself  the  performance  of  the 
contract  made  with  such  former 
contractor,  erroneous  excavations 
made  by  the  former  contractor  in 
his  headings  out  of  the  true  line 
cannot,  in  the  account  between 
the  company  and  the  new  con- 
tractor, be  estimated  for  the  bene- 
fit of  the  latter.  lb. 

20.  Where,  in  the  excavation  of  a 
tunnel,  the  work  was  done  by  a 
company  under  the  superintend- 
ence of  one  who  had  formerly 
contracted  with  the  company  to 
do  it,  who  had,  as  such  contractor, 
performed  a  portion  of  the  work, 
and  who,  as  superintendent,  was 
to  receive  as  wages  the  profit  his 
former  contracts  with  the  com- 
pany, if  they  had  been  continued, 
would  have  yielded,  and  he  al- 
leged, in  a  bill  filed  against  the 
company  for  an  account,  that  the 
engineer  of  the  company  had  over 
estimated  the  work  of  an  employee 
of  the  company  who  had  been 
paid  therefor,  by  including  therein 
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work  which  had  been  done  by 
such  superintendent  before  he 
changed  his  relation  from  con- 
tractor to  superintendent :  Held, 
that  it  not  appearing  to  the  satis- 
faction of  the  court,  by  proof,  that 
the  alleged  error  did  not  arise 
from  the  negligence  of  the  com- 
plainant in  omitting  to  point  outj 
to  the  engineer,  and  call  his  at-' 
tention  to  the  work  done  by  him- 
self and  that  done  by  such  em- 
ployee, in  the  same  vicinity,  the 
complainant  was  not  entitled  to 
have  80  much  of  the  payment  to 
the  employee  as  was  alleged  to  be 
for  work  that  the  complainant  had 
previously  done  as  contractor,  re- 
jected and  not  included  as  part  of 
the  cost  of  the  tunnel  in  taking 
the  account  to  ascertain  the  profit 
he  was  entitled  to  receive  from 
the  company  as  his  wages.        lb. 

See  AccotJNT,  1. 
Chabter. 
Debt,  3. 

Legal  Tender,  2. 
Mtjnicipai,  Corporation,  1, 

4,  5,  9. 
Specific  Performance. 


CORPORATION. 


1.  The  Court  of  Chancery  has  no 
jurisdiction  to  determine  as  to  the 
validity  of  an  election  of  the  di-1 
rectors  of  a  private  corporation,! 
and  whether  certain  persons  claim- 
ing to  be,  and  acting  as  directors, 
are  such.  It  can,  therefore,  grant 
no  relief  that  is  merely  incident  to 
that  power.   Owen  v.  Whitaker,  122 

2.  The  only  adequate  remedy  is  in 
the  courts  of  law,  which  have 
power  to  adjudge  the  ofBce  vacant, 
and  to  compel  the  admission  of 
a  person  properly  elected.  The 
statute  {Nix.  Dig.  171,  §  19,)  fully 
confers  this  power.  lb. 

3.  The  summary  and  efficient  pro- 
ceeding uniiitr  that  statute,  re- 
moves all  difficulty  arising  from 
any  doubt  as  to  the  application 
of  the  remedies  of   quo   warranto 


and    mandamus,    to    corporations 
merely  civil.  ^b. 

See  Charter. 

Municipal  Corporation. 


COSTS. 

l.The  general  rule  is,  that  on  a 
bill  by  a  mortgagor  to  redeem,  the 
mortgagor  must  pay  the  costs. 
Phillips  V.  Hulsizer,  308 

2.  When  the  conduct  of  the  mortga- 
gee has  been  unfair  or  oppressive, 
he  may  be  charged  with  the  cosis  ; 
but  the  mere  fact  that  he  refused 
to  accept  the  debt  under  an  error 
as  to  his  rights,  will  not  make  him 
liable,  and  particularly  when  the 
mortgagor  had  failed  to  pay  the 
debt  when  due,  and  had  put  the 
mortgagee  to  expense  and  incon- 
venience. J  b. 

3.  Compensation  for  services  as  ex- 
ecutor.  Munn's  ExW  v.  Munn,  472 

• 

4.  Action  of  respondent  being  for 
advantage  of  all  concerned,  his 
costs  and  a  reasonable  counsel  fee 
allowed  out  of  estate.  lb. 

See  Husband  and  Wife,  10. 
Injunction,  11. 
Will,  4,  9. 


CREDITOR. 

See  Debtor  and  Creditor. 
Equitable  Release. 
Husband  and  Wife,  1,  3,  4,  5. 
Vendor  and  Purcelaser,  3,4, 6. 


DEBT. 

1.  A  prior  debt  is  a  sufficient  con- 
sideration to  protect  one  holding 
the  legal  right,  against  the  prior 
equity  of  one  who  has  no  legal 
right,  when  the  former  had  no 
notice  of  such  equity.  Uhler  v. 
Semple,  288 

2.  A  debt  in  good  faith  contracted  in 
another  state,  cannot  be  impeached 
for  usury  in  this  slate,  when  it 
does  not  appear  by  any  evidence 
that  the  interest  taken  was  illegal 
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in  that  state,  or  if  it  is,  that  the 
validity  of  the  contract  is  affected 
by  it.  Ih. 

3.  In  determining  whether  a  transac- 
tion is  a  contract  for  re-purchase 
or  a  mortgage,  the  fact  that  tliere 
is  no  continuing  debt  is  a  strong 
circumstance,  where  tliere  is  any 
doubt,  to  show  that  it  is  a  contract 
for  re-purchase.  If  the  {iroof  es- 
tablishes that  the  consideration 
money  was  a  loan,  and  the  {larty 
receiving  it  is  personally  liable 
for  its  repayment,  that  constitutes 
it  a  debt;  it  does  not  require  a 
writing  to  make  it  such  ;  nor  is  it 
extinguished  by  or  merged  in  a 
mortgage  taken  for  its  security. 
Phillips  V.  Hulsizer,  308 

See  Debtor  and  Creditor. 
Equitable  Release. 
Payment,  1,  3. 


DEBTOR  AND  CREDITOR. 

• 

1.  The  law  of  this  state  does  not  for- 
bid debtors,  though  insolvent,  to 
prefer  creditors  by  making  pay- 
ments of  money  or  transfers  of 
property,  or  by  giving  mortgages 
or  confessing  judgments.  And 
although  a  preference  thus  created 
may  operate  to  delay  and  hinder 
other  creditors,  yet,  if  not  created 
for  that  purpose,  but  to  secure  or 
pay  bona  fide  debts,  it  is  lawful. 
Bank  of  Metropolis  v.  Sprague,    1 3 

2.  A  mortgage  executed  by  the  part- 
ners of  an  insolvent  firm,  upon 
property  of  the  firm,  to  trustees 
for  the  holders  of  bonds  to  a  large 
amount,  issued  by  the  firm  to 
secure  such  creditors  as  were  wil- 
ling to  accept  the  bonds  as  pay- 
ment of,  or  security  for  their  debts, 
is  not  void  by  reason  of  the  pro- 
visions of  the  assignment  act,  but 
is  valid  to  the  extent  of  protect 
ing  all  holders  of  such  bonds  who 
appear  to  be  bona  fide  creditors  for 
value.  The  bonds  griven  to  cred 
itors  for  sums  larger  than  their 
true  debts,  can  be  enforced  only 
for  the  amounts  really  due.  So 
far  as  these  bonds  are  voluntary' 


gifts,  they  are  not  good  as  against 
creditors.  lb. 

See  Payment,  1,  3. 


DECREE. 
See  Practipe,  3. 

DEED. 

1.  Qucere.  Whether  a  deed  could  be 
set  aside  for  want  of  consideration, 
in  a  suit  where  it  is  not  set  up  as 
a  ground  of  relief.     Hyer  v.  Little, 

443 

2.  Where  one  executes  and  delivers 
a  deed  upon  terms  before  ofi'ered, 
but  not  positively  accepted,  it  is 
an  acceptance  of  the  terms.        lb. 

Such  deed  will  not  be  declared 
void  on  the  ground  that  the  terms 
were  hard  and  unconscionable, 
especially  where  it  is  difficult  to 
say  whether  they  really  were  so. 
It  is  not  like  a  suit  for  the  specific 
performance  of  an  unconscionable, 
bargain,  which  the  court  will,  in 
its    discretion,   refuse    to    decree. 

4.  Courts  of  equity  never  declare 
deeds  void  for  mere  inadequacy 
of  consideration,  unless  the  in- 
adequacy be  so  gross  as  to  be  of 
itself  a  convincing  proof  of  fraud 
or  imposition.        •  lb. 

See  Boundary,  2. 
Evidence,  11. 
Married  Women,  3,  4,  5. 
Specific  Performance,  1. 


DEMURRER. 

A  general  demurrer  to  a  bill,  on  the 
ground  of  multifariousness,  which 
is  not  sustained  as  to  the  only  part 
which  makes  it  multifarious,  will 
be  overruled.  Brownlee  v.  Lock- 
wood,  239 

See  Pleading,  4,  5. 
Practice,  16. 
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DEPOSITION. 
See  Practice,  8,  10. 

DESERTION. 
See  Divorce,  12. 

DISCOVERY. 


Courts  of  equity  will  always  compel 
discovery  in  aid  of  prosecuting  or 
defending  suits  at  law;  and  in  or- 
der to  make  sucli  discovery  of  use 
on  the  trial  al  law,  will  restrain 
that  suit  from  proceeding  until  the 
discovery  is  had.  This  jurisdic- 
tion is  not  taken  away  by  the  fact 
that  courts  of  law  have  been 
clothed  with  powers  to  compel 
discovery  in  such  cases  by  the  oath 
of  the  complainant.  ShotweWs 
Adifix  V.  Smith,  79 


DISMISSAL. 

See  Practice,  4,  18. 
Will,  4. 


DISTRIBUTION,  ORDER  OF. 

See  Jurisdiction. 

DIVORCE. 

1.  Actual  personal  violence,  not  very 
great,  nor  such  as  standing  alone 
would  warrant  a  decree  of  separa- 
tion, when  accompanied  by  inhu- 
man, coarse,  and  brutal  treatment 
towards  the  wife,  rendering  it  un- 
justifiable that  she  should  be  com- 
pelled to  live  with  her  husband, 
will  entitle  her  to  a  decree  of  di 
vorce  a  mensa  et  thoro,  and  to  ali 
mony.     Thomas  v.  Thomas,         97 

2.  Custody  of  the  children  adjudged 
to  the  mother.  lb- 

3.  On  a  bill  for  divorce,  proof  that 
the  parties  charged  were  together 
in  a  place  where,  and  at  a  time 


when,  it  was  possible  for  them  to 
have  been  guilty  of  adultery,  is 
not  sufficient  t«  warrant  a  decree; 
nor  will  this  defect  of  proof  be 
supplied  by  evidence  tliat  defend- 
ant had  many  years  before  lived 
in  concubinage  with  a  married 
man.     Larriaov,  v.  Larrison,      100 

.  The  testimony  of  a  witness  as  to 
facts  which,  if  true,  would  estab- 
lish adultery,  will  not  avail  to  sup- 
port a  bill  for  divorce  in  the  face 
of  the  explicit  denial  of  the  charge 
by  the  defendant  and  her  alleged 
paraaiour  under  oath,  when  the 
cross-examination  of  the  witness 
shows  that  no  reliance  can  be 
placed  upon  his  testimony,  and 
his  character  for  veracity  is  seri- 
ously impaired.  J^b. 

A  divorce  can  never  be  granted 
upon  general  charges  in  the  bill, 
of  adultery  with  "  divers  persons 
whose  names  are  unknown."  A 
bill  for  divorce  should  not  be 
filed  upon  general  suspicion,  until 
the  discovery  of  some  specific  act, 
or  of  the  facts  from  wliich  such  act 
must  be  inferred.  3Iiller  v.  Miller, 
216 

.  If  the  name  of  the  person  with 
whom  the  adultery  is  alleged  to 
have  been  committed  is  unknown, 
the  time,  place,  and  circumstances 
must  be  stated,  so  as  to  identify 
the  otif'ence,  or  the  person  of  the 
adulterer  must  be  described,  and 
the  fact  that  tiie  name  of  such  per- 
son was  unknown  at  the  time  of 
filing  the  bill  must  be  proved.  If 
the  name  is  known  it  must  be 
stated  in  the  bill.  If>- 

'.Proof  of  aduliery  with  A,  will  not 
sustain  a  charge  of  adultery  with 
B  ;  nor  will  proof  of  adultery  with 
a  person  whose  name  was  known 
to  the  complainant,  sustain  a 
charge  of  adultery  with  a  person 
whose  name  is  alleged  to  be  un- 
known. -'" 

3.  The  precise  time  of  the  adultery, 
'  stated  in  the  bill,  is  not  necessary 
to  be   proved,  provided   the  vari- 
ance is  not  so  great  as  to  mislead 
the  defendant.  ^"' 
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9.  The  court  is  reluctant  to  grant  a  3 
divorce  on  testimony  of  a  single' j 
■witness,  uncorroborated,  especially! 
when  the  evidence  is  a  betrayal 
of  a  secret  confided  to  tiie  witness, 
80  long  kept  undivulged  as  to 
render  the  witness  almost  a  parti- 
ceps  criminis.  lb. 


4. 


lO.Evidence  sufficient  to  establish 
the  fact  that  the  defendant  andj 
her  house  are  of  ill-repute,  is  not] 
sufficient  to  entitle  the  complain- 
ant to  a  decree  of  divorce  for 
adultery.  Ih. 

11.  The  residence  required  by  the 
statute  concerning  divorces,  to 
give  the  court  jurisdiction,  means 
fixed  domicil,  or  permanent  home. 
Coddinglon  v.  Coddiiigton,         263 

12.  The  requirement  of  the  statute 
that  a  party  shall  be  an  inhabi- 
tant or  resident  of  the  state  at  the 
time  of  the  desertion,  refers  to  the 
whole  period  of  three  years,  dur- 
ing which  the  desertion  must 
have  continued,  and  not  to  the 
mere  commencement  or  act  of 
desertion.  lb 


DOWER. 

l.The  consent  by  the  heirs-at-law, 
that  a  widow  should  take  charge 
of  the  real  estate  of  her  deceased 
husband  and  collect  the  rents, 
taking  such  charge,  and  the  ap- 
propriation by  her  of  one-third  of 
the  whole  rents  to  her  own  use, 
operate  as  an  equitable  assign- 
ment of  dower  to  the  widow 
McLaughlin  v.  McLaughlin,       190 

2.  Where,  in  such  a  case,  the  widow 
occupied  the  raansion-houBeof  her| 
deceased  husband,  upon  a  bill 
filed  by  the  heirs  for  an  account 
of  the  rents  and  profits,  and  a 
reference  to  state  an  account,  she 
was  properly  charged  with  the 
value  of  the  mansion-house  from 
the  death  of  her  husband.  She 
was  not  entitled  to  occupy  the 
mansion-house  until  dower  was 
actually  assigned,  without  rent ; 
a  virtual  assignment  had  already 
been  made.  lb. 


A  widow  who  claims  one-third  of 
the  rents  of  the  lands  of  her  de- 
ceased husband,  other  than  the 
mansion-huuseaad  messuage,  must 
account  for  the  value  of  the  part 
occupied  by  her.  lb. 

At  law,  damages  could  not  be  re- 
covered for  wrongful  detention  of 
dower,  if  the  widow  died  before 
the  dower  was  assigned,  or  if  she 
accepted  the  dower  assigned  by 
the  heir,  or  by  proceedings  in 
chancery  ;  but  the  value  of  the 
dower,  in  such  cases,  is  recovera- 
ble in  equity.  lb. 

.  But  when  a  widow  occupies  the 
whole  mansion-house  and  mes- 
suage, the  only  land  out  of  which 
dower  is  claimed,  from  the  death 
of  the  husband,  she  is  not  entitled 
to  one-third  of  the  value,  in  addi- 
tion, as  damages.  lb. 

,  Where  a  widow  comes  into  equity 
to  claim  the  value  of  lier  dower, 
in  a  case  where  such  value  could 
not  be  recovered  at  law,  she  will 
be  required  to  do  equity,  and 
will  be  allowed  only  to  recover 
the  value  of  the  dower  detained  ; 
that  is  the  value  of  one-third  of 
the  whole  estate,  deducting  the 
value  of  the  part  occupied  by 
her.  lb. 

.  When  the  estate  is  ordered  to  be 
sold,  and  the  widow  agrees  to  ac- 
cept a  gross  sum  in  lieu  of  dower, 
and  dies  wiiile  a  part  of  the  estate 
is  still  unsold,  her  estate  in  that 
portion  is  determined  by  her 
death.  lb. 

.  If  a  widow  dies  after  her  election 
to  accept  a  gross  sum  in  lieu  of 
her  dower,  and  before  a  report  as 
to  the  amount  to  be  allowed  in 
gross,  the  fact  of  lier  death  does 
not  limit  the  probable  duration  of 
her  life  to  the  time  of  her  death, 
but  it  may  be  taken  into  consider- 
ation in  estimating  the  probable 
duration  of  her  life,  especially 
when  her  death  was  from  a  disea-<e 
she  had  previously  had,  and  there 
is  reason  to  believe  that  she  had 
never  been  wholly  free  from  it. 
Evidence   coming    to   light   after 
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such  election,  which  shows  tliat  at 
the  time  of  election  the  life  was  of 
less  vahie,  must  be  regarded  ;  but 
not  of  an  injury  suffered  or  dis- 
ease contracted  after  tiie  election, 
wliich  might  aflfect  the  value,     lb. 

See  Partnership,  20. 
Will,  14,  15. 


EASEMENT. 
See  Injunction,  20  35. 

EliECTION  OF  OFFICERS. 
See  Corporation. 

EQUITABLE  RELEASE. 

When  a  creditor  has,  by  written  or 
parol  declarations  with  regard  to 
a  debt,  or  by  conduct  tantamount 
thereto,  declared  or  agreed  that  a 
debt  shall  be  given  up  or  relin- 
quished, or  that  it  has  been  relin- 
quished, a  court  of  equity  will 
consider  this  an  equitable  release, 
and  will  not  permit  the  represen- 
tatives of  the  creditor  to  enforce 
the  demand.  Leddel's  Ex'rs  v. 
Starr,  274 

EQUITABLE  MORTGAGE. 
See  Partnership,  19. 

EQUITIES. 
See  Debt,  1. 

ESTOPPEL. 
See  Injunction,  35. 

EVIDENCE. 

1.  An  ex  parte  afBdavit  of  a  ministe- 
rial officer,  as  to  certain  facts  re- 
quired by  statute  to  be  sworn  to, 
is  not  an  adjudication  of  such 
facts,  but  simply  evidence.  Lane 
V,  Schomp,  82 


2.  The  general  reputation  in  the 
community  where  a  witness  ia 
known  as  to  his  habits  in  respect 
to  telling  the  truth,  is  the  only 
test  whioli  the  law  allows  as  to 
character.  If  he  is  a  common 
liai",  he  is  nut  to  be  believed  when 
under  oath.  Aiivood  v.  Impson,  150 

3.  Testimony  by  persons  that  they 
have  heard  charges  against  a  wit- 
ness, mostly  as  to  his  character  for 
other  matters  beside  truth  and  ve- 
racity, and  where  it  appears  that 
such  charges  were  from  persons 
who  referred  to  particular  transac- 
tions, is  not  evidence  which  the 
law  permits  to  affect  the  credibil- 
ity of  the  witness.  lb. 

4.  It  is  not  necessary,  in  order  to 
establish  title  to  lands  purchased 
at  a  tax  sale,  conducted  by  a  con- 
stable a-!  authorized  by  statute,  to 
prove  that  the  constable  who  con- 
ducted the  sale  was  properly  elect- 
ed anil  sworn,  and  gave  bond. 
The  convt  will  take  judicial  notice 
of  the  officers  of  the  state.  Camp- 
bell V.  Pewick,  186 

5.  The  statute  (Nix.  Big.  864,)  and 
supplement  [Pamph.  L.  1869,  p. 
1238,)  directing  tliat  recitals  in  a 
deed  given  by  a  public  officer  shall 
be  prima  facie  evidence  of  the 
truth  of  the  facts  recited,  do  not 
at  all  affect  the  title  under  the 
deed,  but  only  ciiange  the  rule  of 
evidence  as  to  tfie  manner  of  prov- 
ing the  facts  required  to  consti- 
tute a  valid  sale  ;  and  it  applies 
where  a  deed  given  belbre  the  pas- 
sage of  the  act  is  ofiered  in  evi- 
dence, lb. 

,  The  direct  responsive  answer  of  a 
defendent  as  to  a  fact  within  his 
own  knowledge,  must  prevail,  un- 
less overcome  by  more  evidence 
than  the  oath  of  one  witness.  Bent 
V.  Smith,  199 

.  The  laws  of  other  states  can  only 
be  brought  to  the  knowledge  of 
this  court  by  proof.  JJhler  v. 
Semple,  288 

.  The  only  testimony  allowed  to  im- 
peach the  character  of  a  witness 
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is  as  to  his  general  reputation  in 
his  neighborhood  for  truth  and 
veracity,  and  that  such  reputation 
is  generally  bad.  A  stateuieni  by 
the  witness  that,  from  whnl  lie 
knows  of  tiie  reputation  of  tlie 
witness  impeached,  he  would  not 
believe  him  under  oath,  is  not 
sufficient.     King  v.  Huckman,   310 

9.  Where  the  bill  prays  an  answer 
without  oath,  the  answer,  though 
Bworii  to,  is  no  evidence  for  defenil- 
ant,  though  any  facts  admitted  are 
conclusive  against  him.  Hyer  v. 
Little,  443 

10.  Mere  opinion,  unsustained  by 
any  facts,  is  not  sufficient  to  show 
mental  incapacity.  lb 

11.  In  a  suit  to  set  aside  a  deed  made 
by  a  jierson  unable  to  read,  lor 
misrepresentation  as  to  its  con- 
tents, and  its  purport  and  etfect, 
the  burden  of  proof  is  upon  the 
defendant ;  and  in  such  case,  it  is 
a  part  of  the  necessary  proof  of 
the  execution  of  the  deed  to  show 
that  it  wa.s  read,  or  its  contents 
made  known  to  the  grantor ;  but 
an  acknowledgment  according  to 
the  statute,  before  an  officer  desig' 
nated  by  law,  is  equivalent  to 
proof  th;tt  the  grantor  had  knowl 
edge  of  the  contents,  if  it  contains 
the  certificate  that  the  officer  made 
known  the  contents  before  the  ac 
knowledgment.  Ih 

See  Divorce,  3,  4,  6-10. 

Husband  and  Wife,  7,  8. 


EXCEPTIONS. 

See  Pleading,  8,  10. 
Practice,  11. 


EXECUTION. 

See  Partnership,  3,  4,  5,  10. 

EXECUTOK. 
See  Will,  5,  6,  7,  9,  12, 15. 


FORFEITURE. 

The  doctrine  to  be  duduced  from 
conflicting  cases,  in  cases  of  forfeit- 
ure, is  that  the  day  of  tlie  event 
after  which,  in  a  specified  number 
of  days,  the  forfeiture  occurs,  will 
be  excluded.  In  applying  this 
doctrine  to  a  quasi  forfeiture  (as 
where  a  mortgagor  fails  to  pay  in- 
terest on  a  day  specified),  a  court 
of  equity  should  lean  against  the 
construction  which  favors  forfeit- 
ure.   Thome  v.  Mother,  Ibl 


FRAUD. 

See  Municipal  Corporation,  8. 

FRAUDS,  STATUTE  OF. 
iSee  Practice,  6. 

GIFT. 

Delivery  of  a  bill  by  a  decedent, 
shortly  before  his  death,  to  his 
son,  who  took  out  letters  of  ad- 
ministration, at  the  same  time  tell- 
ing him  to  collect  it  and  take  care 
of  it,  is  not  a  gift,  and  he  will  be 
required  to  account  for  it.  Prick- 
ett  V.  Prickett's  Adm'is,  478 

GUARDIAN  AND  WARD. 

See  Trust  and  Trustee,  4. 

HEARING. 

See  Practice,  8,  18. 

HIGHWAY. 

See  Injunction,  31,  36. 

Municipal  Corporation,  6,  7. 
Railroad  Company,  1. 

HORSE  RAILROAD. 

The  cars  on  a  horse  railroad  have, 
1     when  in  motion,  the  right  of  way 
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upon  their  own  track,  both  as 
against  those  whom  they  meet  and 
those  who  go  in  the  same  direc- 
tion at  a  speed  that  would  delay 
the  cars.  J.  C.  &  B.  B.  Co.  v.  J. 
a  <&  H.  H.B.  Co.,  61 

See  Mttnicipal    Corporation,    1, 
6,7. 
Eailroad  Company,  1,  2. 


HUSBAND  AND  WIFE. 

1.  Although  a  husband  may  give  to 
the  wife  her  services  and  earnings 
as  against  his  creditors,  when  she 
carries  on  a  separate  business, 
without  his  assistance,  with  her 
own  means  and  on  her  own  ac- 
count, yet  in  all  cases  where  a 
business  is  carried  on  by  a  hus- 
band and  wife  in  co-operation,  and 
the  labor  and  skill  of  the  husband 
Hre  contributed  and  united  with 
those  of  the  wife,  the.  business  will 
be  considered  as  that  of  the  hus- 
band and  not  that  of  the  wife,  and 
tiie  proceeds  will  not  be  protected 
for  her  as  against  his  creditors. 
Bank  of  Metropolis  v.  Sprague,    13 

2.  The  fruits  of  the  wife's  labor  and 
skill,  under  such  circumstances, 
are  not  her  separate  property  with- 
in the  terms  or  intention  of  the 
act  for  the  better  securing  the 
property  of  married  women.      lb. 

8.  Even  if  that  act  gave  a  wife  the 
capacity  to  accept  a  gift  of  prop- 
erty from  her  husband,  she  could 
not  be  allowed  to  retain  such  gift 
afl  against  his  creditors,  wheni 
made  under  circumstances  whii^h 
would  prevent  it  from  being  sus- 
tained in  favor  of  a  stranger.     lb. 

4.  A  conveyance  taken  in  the  name 
of  the  wife,  of  property  purchased 
with  means  of  her  husband,  when 
in  embarrassed  circumstances,  in 
order  to  screen  it  from  his  cred- 
itors, will  be  set  aside  as  against 
future  creditors.  lb 

5.  A  married  woman  who  had  no 
separate  property,  and  had  never 
carried  on  any  separate  business, 
made  a  power  of  attorney  to  her 


husband  to  carry  on,  in  her  namC) 
a  hotel.  The  husband  was,  at  the 
time,  extensively  engaged  in  simi- 
lar enterprises,  and  luid  become 
embarrassed.  The  Inisband  nego- 
tiated and  executed,  in  the  name 
of  his  wife,  acting  as  her  attorney, 
articles  of  co-partnership  with  S., 
for  conducting  the  hotel  intended. 
Land  and  buildings  for  such  hotel 
were  subsequently  pnrcliased,  and 
the  deed  for  them  was  taken  in 
the  individual  names  of  the  wile 
and  of  S  ,  her  partner.  A  part  of 
the  first  installuient  of  the  pur- 
chase money  was  paid  from  money 
alleged  to  have  been  borrowed  by 
the  wife  for  the  purpose,  and  a 
part  was  paid  by  the  husband 
from  his  own  means.  The  com- 
plainants advanced  money  to  the 
husband,  to  be  used  in  fitting  up 
the  hotel,  upon  the  faith  of  his 
representations  to  them  thai  he 
was  the  purchaser  of  a  half  inter- 
est in  it.  They  now  file  a  bill, 
praying  that  the  wife  may  be  de- 
creed to  hold  the  title  to  said 
property  as  trustee  for  her  hus- 
band, and  to  convey  it  so  as  to  be 
held  subject  to  their  remedy  at 
law.  Held  —  That  the  circum- 
stances proved  an  intent  on  the 
part  of  the  husband  and  wife  to 
take  the  title  in  her  nauje  for  the 
purpose  of  delaying  and  defraud- 
ing his  creditors,  and  that  the 
complainants  were  therefore  en- 
titled to  the  relief  prayed.         lb. 

6.  When  money  is  raised  by  mort- 
gage or  other  pledge  of  a  wife's 
property,  for  the  benefit  of  her 
husband,  the  wife  will  be  deemed 
a  mere  security  for  the  husband, 
and  she  or  her  heir  will  be  a  cred- 
itor of  the  husband  or  his  estate, 
in  place  of  the  mortgagee,  to  the 
amount  of  the  debt  discharged 
out  of  her  estate.  Havford  v. 
Bockee,  101 

7.  If  a  husband  borrows  money  on 
the  security  of  the  wife's  estate, 
as  the  money  is  under  his  power, 
it  is  presumed,  in  law,  to  be  taken 
by  him,  unless  the  contrary  is 
shown  ;  but  parol  evidence  is  ad- 
missible to  show  for  whose  benefit 
the  money  was  raised.  lb. 
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8.  Where  money  is  borrowed  by  :t 
husband  on  the  security  of  the 
wife's  estate,  and  she  intends  to 
give  the  amount  raised  to  hira,  or 
discharges  liim  from  it,  his  estate 
will  not  be  charged  (as  between 
her  estate  and  him.)  And  this 
intention  may  be  proved  by  parol, 
or  inferred  from  the  attending  cir- 
cumstances. So  the  husband  will 
be  discharged  when  lie  lays  out 
the  borrowed  money  in  improve- 
ments on  tlie  wife's  lands,  with 
her  approval.  lb. 

9.  But  where  a  husband  had  advanced 
money  which  had  been  laid  out  in 
improvements  upon  the  wife's 
lands,  with  her  approval,  and  his 
wife  told  him  to  sell  the  property 
to  repay  himself,  and  he  bori'owed 
money,  and,  to  secure  it,  joined 
with  his  wife  in  mortgaging  other 
lands  owned  by  her — Held, 

1.  That  so  much  of  the  mortgaged 
premises  must  be  sold  as  would 
be  sufficient  to  pay  the  principal 
of  the  sum  borrowed. 

2.  Tluit,  as  the  husband,  being  life 
tenant  (by  curtesy)  in  possession 
was  bound  to  keep  down  the  in- 
terest, that  charge,  if  not  paid  by 
him,  must  be  made  out  of  his  life 
estate  in  tlie  residue  of  the  prem- 
ises nut  sold,  before  any  land  of 
the  heir  of  his  deceased  wife  could 
be  sold  for  tiiat  purpose.  lb. 

10.  On  the  foreclosure  of  a  mortgage 
given  by  a  husband  and  wife  since 
deceased,  in  her  lifetime,  to  secure 
money  borrowed  to  repay  the 
former  for  advances  by  him  to  im 
prove  lands  of  tlie  wife,  as  be- 
tween the  husband,  he  being  in 
possession  as  tenant  by  the  cur- 
tesy, and  the  infant  heir  of  the 
wife,  the  principal  will  be  made 
by  a  sale  of  so  much  of  the  mort- 
gaged premises  as  may  be  required 
to  pay  it ;  the  interest  and  a  properj 
share  of  the  costs  will  be  made 
by  a  sale  of  the  life  estate  of  the 
tenant  by  tlie  curtesy ;  and  if  that 
should  not  sell  for  sufficient  to 
pay  the  interest  and  such  costs, 
the  estate  of  the  infant  must  be 
sold.  Hence,  in  such  a  case,  the 
life  estate  of  the  husband  in  the 
residue  was   directed    to    be  sold. 


and  if  it  was  not  bid  up  to  the 
amount  of  the  interest  and  a 
proper  share  of  the  costs,  it  was 
ordered  to  be  bid  in  and  pur- 
chased by  the  guardian,  in  the 
name  and  for  the  benefit  of  the 
infant;  and,  in  that  case,  so  much 
of  the  estate  in  fee,  of  the  infant, 
in  the  land  not  sold  to  pay  the 
principal,  was  ordered  to  be  sold, 
including  the  life  estate,  as  might 
be  required  to  pay  the  interest 
and  a  proper  share  of  the  costs. 
After  such  sale,  the  infant  will,  by 
subrogation,  be  entitled  to  receive 
the  moneys  so  raised  out  of  his 
property  for  the  debt  of  his  father, 
out  of  the  life  estate  of  his  father, 
and  will  be  entitled  to  receive  the 
deed  for  such  life  estate  bought  in 
for  him,  without  any  other  con- 
sideration than  the  sale  of  his 
property.  lb. 


INADEQUACY  OF  CONSIDER- 
ATION. 

See  Deed,  4. 

INDICTMENT. 
See  Injunction,  30,  31. 

INFANTS. 
See  Divorce,  2. 

INFANTS'  LANDS. 
See  Husband  and  Wipe,  6,  9,  10. 

INFORMATION. 
See  Injunction,  31,  32. 

INJUNCTION. 

1.  Courts  of  equity  do  not  ordinarily 
restrain,  by  injunction,  the  com- 
mission of  a  mere  trespass  ;  there 
I  must  be  some  great  vexation  from 
i  continued  trespasses,  or  some  irre- 
I     parable    mischief,    which    cannot 
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easily  be  measured  by  damages,  to 
authorize  such  interference.  De 
Veney  v.  Gallagher,  33 

'2.  An  injunction  will  not  issue  where 
the  riglit  of  tlie  complainant, 
which  it  is  designtd  to  protect,  de- 
pends upon  a  disputed  question  of 
law  about  wliich  there  may  be  a 
doubt  which  has  not  been  settled 
by  the  courts  of  law  of  this  state 
Stevens  v.  Paterson  and  Newark  R 
Co.,  126 

3.  So  far,  at  least,  as  incorporeal 
rights  are  concerned,  it  has  been 
determined  in  this  state  that  an 
injunction  cannot  issue  to  prevent 
the  lands  in  which  these  rights 
exist  from  being  taken  by  a  cor- 
poration, for  public  use,  without 
compensation    being    first    made 

76. 

4.  Whether  the  owner  of  land  along 
the  shore  on  tide  waters  has  any 
right  in  the  shore  or  the  lands  un- 
der water,  by  reason  of  adjacency, 
or  by  the  provisions  of  the  wharf 
act,  is  a  disputed  question,  not  set- 
tled by  the  courts  of  law  in  this 
state,  and  an  injunction  will  not 
be  granted  to  protect  the  shore 
owners  in  such  rights.  Ih. 

5.  Any  business,  however  lawful  in 
itself,  which,  as  to  those  residing 
in  the  neighborhood  where  it  is 
carried  on,  causes  annoyances 
that  materially  interfere  with  the 
ordinary  physical  comfort  of  hu- 
man existence,  is  a  nuisance  that 
ehoidd  be  restrained.  Cleveland  v. 
Citizens  Gas  Light  Co.,  201 

6.  Smoke,  noise,  and  bad  odors,  even 
when  not  injurious  to  health, 
cause  a  discomfort  against  wliich 
the  law  will  protect.  lb. 

7.  To  warrant  enjoining  a  trade  as  a 
nuisance,  on  tlie  ground  that  it 
produces  discomfort  to  those 
dwelling  in  the  neighborhood, 
the  discomfort  must  be  physical, 
and  not  such  as  depends  upon 
taste  or  imagination.  Whatever 
is  offensive  physically,  to  the 
senses,  and  by  such  offensiveness 
makes  life  uncomfortable,  is  a 
nuisance.  lb. 


8.  It  is  usual  and  proper,  where  a 
building  or  works  are  being 
erected  that  can  only  be  used  for  a 
purpose  that  is  unlawful,  to  re- 
strain the  erection;  but  when  it  is 
not  made  to  appear  that  the  busi- 
ness  for  which  the  building  is  in- 
tended cannot  possibly  be  carried 
on  without  becoming  a  nuisance, 
this  court  will  deny  the  injunction, 
and  leave  the  defendant  at  lib- 
erty to  proceed  with  the  erection 
of  the  building,  at  the  risk  of  be- 
ing restrained  in  the  use  of  it,  if  a 
nuisance  is  ultimately  created,  lb. 

9.  The  danger  of  explosion  is  not 
adequate  cause  for  enjoining  ihe 
erection  of  a  gas  manufactory, 
where  it  is  not  made  to  appear 
that  the  danger  is  very  great,  or 
that  the  complainants'  buildings 
are  sufficiently  near  to  be  seri- 
ously endangered  by  it,  should  it 
take  place.  lb. 

10.  The  fact  that  a  neighborhood  to 
be  affected  by  the  odors  and  offen- 
sive smell  that  will  be  caused  by 
a  business  which  the  defendant  i> 
about  to  establish,  and  which  com- 
plainant seeks  to  enjoin  as  a  nui- 
sance, already  contains  establish- 
ments devoted  to  noxious  or  dis- 
agreeable trades,  is  not  enough  to 
defeat  the  right  to  an  injunction, 
unless  such  neighborhood  has 
been,  by  their  continuance  for 
years,  so  wholly  given  up  to  such 
establishments  that  the  addition 
of  the  one  contemplated  by  the 
defendant  will  not  add  sensibly  to 
the  discomfort.  Jb. 

11.  It  appearing  from  the  evidence, 
upon  an  application  for  an  injunc- 
tion to  restrain  the  erection  of  gas 
works,  that  if  the  process  of  puri- 
fying by  lime  should  be  used  in 
the  works,  it  would  cause  an  in- 
jury to  the  complainants,  who 
were  owners  of  dwellings  and  resi- 
dents in  the  immediate  neighbor- 
hood, by  the  generation  of  annoy- 
ing and  offensive  vapors  and 
odors,  but  that  the  defendants 
proposed  to  use  other  processes 
which  might  not  so  result,  the 
court  granted  an  injunction  re- 
straining    the     defendants     from 
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using  the  lime  process,  and  from 
manufacturing  gas  in  any  way 
that  would  produce  any  annoy-; 
ance  to  persons  dwelling  in  llie| 
houses  of  the  complainants,  by 
any  smoke,  gases,  or  other  effluvia; 
or  odors  from  the  works,  but  per-| 
mitted  them  to  erect  their  build- 
ings and  manufacture  gas,  subject 
to  a  perpetual  iujuuctiou,  if  dis- 
comfort should  be  occasioned 
thereby.  Costs  to  abide  the  event 
of  the  suit.  lb. 

12.  The  Court  of  Chancery  will  not 
interfere  to  restrain  the  vendor 
from  collecting  or  negotiating  se- 
curities given  for  the  price  of 
laud  conveyed  with  full  covenants 
of  warranty,  on  account  of  alleged 
defects  in  the  title  not  amounting 
to  a  total  failure  of  consideration, 
where  there  has  been  no  disturb- 
ance or  eviction,  and  no  suit  is 
pending  by  an  adverse  claimant. 
Mile  v.  Davison,  228 

13.  The  question,  whether  the  char- 
ter of  the  New  Jersey  Stock  Yard 
Company  does  not  relieve  it  from 
the  effect  of  a  statute  against  car- 
rying on  ofiensive  trades,  is  one 
which  this  court  will  not  decide 
on  an  application  for  a  prelimi- 
nary injunction  founded  on  that 
.statute :  1.  Because  it  is  a  doubt- 
ful question  of  law,  or  one  at  least 
in  good  faith  disputed,  and  not 
adjudicated  by  the  courts  of  law. 
2.  Because  if  the  statute  be  in 
force  against  the  company,  it  only 
makes  a  particular  act  unlawful, 
which  will  not  be  restrgiined 
merely  because  it  is  unlawful,  if  it 
occasion  no  irreparable  injury. 
Bahcock  v.  New  Jersey  Stock  Yard 
Co.,  296 

14.  The  New  Jersey  Stock  Yard 
Company's  premises  being  a  nui- 
sance by  reason  of  the  stench  aris- 
ing from  the  great  number  of  hogs 
kept  there,  and  the  length  of  time 
they  were  kept  there,  the  company 
was  restraineil  from  keeping  hogs 
on  their  premises,  or  at  any  place 
from  which  the  stench  could  affect 
complainants'  premises,  for  more 
than  three  hours  ;  this  time  to  be 


shortened,   if   it  did   not   protect 
complainants   from  the  nuisance, 

lb. 

15.  The  permitting  of  blood  and 
offal  of  animals  to  run  or  h^i  de- 
posited on  the  shores,  or  in  the 
waters  of  the  bay,  or  on  the  prem- 
ises, enjoined.  lb. 

16.  The  defendants  having  shown  by 
the  evidence  of  scientific  and 
practical  experts,  that  the  matters 
complained  of  as  a  nuisance  could 
be  remedied,  and  that  they  had 
adopted  certain  measures,  and 
proposed  to  adopt  others  to    rem- 

•  edy  the  evils,  a  commissioner  was 
appointed  to  examine  the  prem- 
ises and  the  proposed  remedial 
measures,  with  power  to  examine 
witnesses,  and  report ;  neither 
party  to  offer  any  testimony ; 
either  party  to  have  the  right  to 
move  for  action  on  the  report  on 
four  day's  notice,  and  upon  like 
notice  to  move  for  any  specified 
modification  of  the  injiniction.  lb. 

17.  Where  the  injury  to  the  complain- 
ant is  of  that  nature  that  while 
there  may  be  a  remedy  ;it  law,  as  , 
by  recovery  of  damages,  yet  it 
cannot  be  adequately  relieved  by 
suits  for  damages,  for  the  reason 
that  it  is  continually  recurring, 
and  will  require  contiiuied  and 
repeated  suits  and  litigation,  a 
preliminary  injunction  will  be 
granted  to  restrain  it.  Rogers 
Locomotive  Works  v.  Erie  R.   Co., 

379 

18.  An  injunction  will  not  be  granted 
to  compel  a  common  carrier  to 
transport  goods  at  the  rate><  fixed 
by  law ;  but  it  will  issue  to  prevent 
a  railway  company,  bound  by  law 
to  transport  goods,  from  entering 
into  an  agreement  not  to  transport 
them  at  the  rates  fixed  by  law.  lb. 

19.  A  complainant  cannot  have  any 
relief  against  a  railway  company, 
based  on  allegations  of  dereliction 
in  duty  to  the  stockholders.       lb. 

20.  A  mandatory  injunction  will  not 
be  ordered  on  a  preliminary  or 
interlocutory  motion,  but  only 
upon  final  hearing,  and  then  only 
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to  execute  the  decree  or  judgment 
of  the  court.  It  is  only  in  cases 
of  obstruction  to  easements  or 
lights  of  like  nature,  that  main- 
taining a  structure  erected  and 
kept  as  the  means  of  preventing 
their  enjoyment  will  be  restrained, 
and  the  structure  ordered  to  be  re- 
moved as  part  of  the  means  of  re- 
straining the  defendant  from  in- 
terrupting the  enjoyment  of  the 
right.  I  b. 

21.  Any  trade  or  business,  however 
lawful  in  itself,  which,  from  the 
place  or  manner  in  which  it  is 
carried  on,  materially  injures  the 
property  of  others,  or  affects  their 
health,  or  renders  the  enjoyment 
of  life  physically  uncomfortable 
is  a  nuisance  which  it  is  tlie  duty 
of  this  court  to  restrain.  Attorney 
General  v.  Steward,  415 

22.  A  preliminary  injunction  will 
not  be  granted  in  behalf  of  the 
owners  of  building  lots  held  for 
sale,  to  restrain  the  erection  near 
them  of  a  slaughter-house,  where 
it  is  not  alleged  that  any  one  in 
tends  to  erect  any  buildings  upon 
them.  Whether  the  erection  of  a 
slaughter-house  or  other  nuisance 
so  near  such  lots  as  to  retard  or 
injure  their  sale  is  an  injury  for 
which  the  law  will  give  redress 
before  buildings  are  erected,  is  a 
question  proper  to  be  determined 
at  law,  and  this  court  will  not  in 
terfere  by  preliminary  injunction 
until  the  question  is  so  deter- 
mined, lb. 

23.  An  injunction  will  not  be  grant 
ed  to  restrain  the  erection  of  a 
slaughter-house  and  place  for  keep 
ing  hogs,  where,  by  the  answer 
and  afiSdavits,  it  appears  the  de 
fendants  intend  to  carry  on  the 
business  so  as  not  to  be  a  nuisance. 
If  it  should  be  carried  on  in  such 
manner  as  that  it  becomes  a  nui- 
sance, it  will   then   be   enjoined 

lb 


24.Noonehas  the  right  to  pollute 
or  corrupt  the  waters  of  a  creek, 
or,  if  they  are  already  partially 
polluted,  to  render  them  more  so  ; 
all  whose  lands  border  on  a  stream! 

Vol.  v.  2  o 


have  the  right  to  have  its  vratew 
come  to  them  pure  and  unpo.- 
luted.  lb. 

25.  If  the  intended  use  of  a  slaugh- 
ter-house about  to  be  erected  will, 
by  the  discharge  of  the  blood  of 
slaughtered  animals  into  a  creek, 
corrupt  and  pollute  the  stream  for 
most  of  the  purposes  for  which  it 
may  be  used  by  the  owners  of 
lands  which  border  on  it  below, 
and  so  affect  it  as  to  make  its 
waters  offensive  to  houses  in  the 
neighborhood,  an  injunction  will 
be  granted  to  prohibit  the  blood 
from  being  discharged  into  the 
stream.  lb. 

26.  An  injunction  will  not  be  grant- 
ed when  the  right  of  the  com- 
plainant on  which  the  relief  is 
founded,  or  at  least  the  principle 
of  law  on  which  it  depends,  has 
not  been  settled  by  the  courts  of 
law  of  this  state.  Higbee  v.  C.  & 
A.  B.  Co.,  435 

27.  An  injunction  will  not  be  grant- 
ed when  the  complainant  has  a 
full  and  complete  remedy  at  law. 

lb. 

28.  Nor  wheie  the  injury  complained 
of  is  slight  compared  to  the  in- 
convenience to  the  defendant  and 
the  public,  that  would  result  from 
the  injunction.  lb. 

29.  Where  for  a  period  of  twenty 
years  a  railroad  company  had 
been  permitted  to  occupy  the 
street  of  a  city  in  front  of  the 
complainants'  premises,  for  a  rail- 
road track,  under  a  claim  of  right, 
without  remonstrance  or  com- 
plaint by  the  complainants  or 
those  under  whom  they  claim,  and 
the  railroad  company,  by  such  ac- 
quiescence, was  induced  to  enter 
into  a  lease  with  the  city,  binding 
itself  to  build  a  depot  and  plat- 
form, of  a  width  that  could  add 
but  little  to  the  inconvenience  to 
which  the  complainants  were  sub- 
jected by  the  occupation  of  the 
street  by  the  track,  and  from 
which  the  company  cannot  be  re- 
leased, equity  will  not  interfere  to 
prevent  the  erection.  lb. 
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30. The  remedy  by  indictment  being 
so  efficacious,  courts  of  equity  en- 
tertain jurisdiction  over  public 
nuisances  willi  great  reluctance, 
whether  their  intervention  is  in- 
voked at  tire  instance  of  the  At- 
torney-General, or  of  a  private  in- 
dividual, v?lio  suffers  some  injury 
therefrom  distinct  from  that  of  the 
public.  Morris  &  Essex  M.  Co.  v. 
Prudden,  530 

31.  Where  an  ample  remedy  for  an 
invasion  of  the  public  right  by  in- 
dictment exists,  a  court  of  equity 
will  not  interfere  by  injunction  at 
the  instance  of  the  Attorney-Gen- 
eral, unless  in  case  of  a  pressing 
necessity  to  relieve  the  public 
travel  from  immediate  and  seri- 
ous inconvenience.  An  allegation 
that  the  laying  of  a  second  track 
of  a  railroad  in  the  street  of  a 
town  will  have  a  tendency  to  de- 
preciate tiie  value  of  the  property 
of  the  relators,  and  cause  them 
great  and  irreparable  injury  by 
reason  of  the  narrowing  of  the 
street,  and  also  by  reason  of  the 
increased  annoyance  that  will  be 
caused  by  the  running  of  trains, 
and  the  danger  to  their  buildings 
from  proximity  to  such  track,  in 
the  absence  of  any  allegation  of 
pressing  necessity  to  relieve  pub- 
lic travel  from  immediate  and 
serious  inconvenience,  will  not 
warrant  the  granting  of  an  injune 
tion  on  an  information  filed  by  the 
Attorney-General  as  a  represen- 
tative of  the  public.  lb 

32.  The  owners  of  several  arid  dis- 
tinct lots  of  land,  having  no  com- 
mon interest,  cannot  join  in  a  bill 
to  enjoin  a  nuisance  common  to 
all,  where  the  grounds  of  relief 
are  a  special  injury  to  each  one's 
property.  An  information  filed 
in  the  name  of  the  Attorney-Gen 
eral  on  the  relation  of  such  own- 
ers, will  not,  therefore,  be  consid- 
ered as  a  bill  filed  in  their  behalf, 
where  the  case  disclosed  is  not 
such  that  relief  can  be  aflxjrded  at 
the  instance  of  the  Attorney-Gen- 
eral, lb 

33.  A  court  of  equity  will  not  enjoin 
an  offence  against  the  public  at 
the  instance  of  an  individual,  un- 


less he  suffers  some  private,  direct, 
and  material  damage  beyond  the 
public  at  large,  as  well  as  damage 
otherwise  irreparable.  Mere 
diminution  of  the  value  of  his 
property  by  the  nuisance,  without 
irreparable  mischief,  will  not  fur- 
nish any  foundation  for  equitable 
relief.  lb. 

34.  An  injunction  ought  not  to  be 
granted  when  the  benefit  secured 
by  it  to  one  party  is  but  of  little 
importance,  while  it  will  operate 
oppressively  and  to  the  great  an- 
noyance and  injury  of  the  other 
party,  unless  the  wrong  com- 
plained of  is  so  wanton  and  un- 
provoked in  its  character  as  prop- 
erly to  deprive  the  wrong  doer  of 
the  benefit  of  any  consideration  as 
to  its  injurious  consequences,     lb. 

35.  Where  a  person  entitled  to  a 
right  in  the  nature  of  an  ease- 
ment encourages  another,  though 
passively,  to  acquire  title  and  ex- 
pend money  on  the  assumption 
that  that  right  will  not  be  asserted, 
he  will  not  be  permitted  in  a  court 
of  equity  to  assert  his  right  to  the 
prejudice  or  injury  of  those  who' 
have  been  encouraged  by  his  ac- 
quiescence, to  expend  money  on 
the  faith  that  his  rights  will  not 
be  exercised  to  defeat  the  just  ex- 
pectations upon  which  such  ex- 
penditures have  been  made.  Where 
such  acquiescence  has  continued 
for  the  period  of  twenty  years,  or 
even  less,  in  a  court  of  equity  his 
right  will  be  extinguished  by 
estoppel.  lb. 

36.  The  Morris  and  Essex  Railroad 
Company  by  their  charier,  were 
authorized  to  construct  a  railroad 
to  Morri>;to\vn,  sixty-six  feet  wide, 
with  as  many  sets  of  tracks  as  they 
might  deem  necessary.  Subse- 
quently, the  company  were  au- 
thorized to  extend  their  road 
from  Morristown,  passing  through 
the  village  of  Dover.  When  the 
road  was  located  to  Dover,  one 
McFarlan  was  the  o>vner  of  lands 
in  the  village,  which  had  pre- 
viously been  laid  out  in  streets 
and  squares,  which  had  become 
dedicated  to  public  uses ;  one  of 
the   streets,  marked   on   the   map 
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as  Dickinson  street,  was  mainly 
coincident  with  an  old  turnpike 
road,  which  had,  by  act  of  the 
legislature,  been  declared  to  be  a 
public  road,  and  subject  to  vaca- 
tion and  alteration  the  same  as  if 
laid  out  as  a  public  highway.  In 
the  spring  of  1846  the  company 
surveyed  and  located  their  rail- 
road within  the  lines  of  Dickinson 
street,  and  graded  the  road-bed ; 
and  in  1847  laid  rails  thereon  for 
a  single  track.  Before  the  com- 
pany commenced  the  extension  of 
their  road  to  Dover,  McFarlan,  as 
an  inducement  to  make  such  ex- 
tension, agreed  to  procure  the 
right  of  way  for  them  without 
cost,  and  to  obtain  the  vacation  of 
the  public  road  over  which  the 
railroad  was  located.  In  June, 
1848,  the  public  highway  over 
which  Dickinson  street,  in  pan, 
was  laid,  was  vacated  according  to 
law,  and  in  December,  1848,  Mc- 
Farlan conveyed  to  the  company 
a  strip  fifty  feet  in  width,  lying 
within  but  south  of  the  middle 
line  of  Dickinson  street,  on  which 
their  single  track  was  constructed 
The  company  have  been  in  the 
peaceable  occupation  of  this  strip 
of  land  for  a  single  track  of  their 
railroad  for  upwards  of  twenty 
years,  and  were  engaged  in  con 
structing  a  second  track  on  it, 
which  was  entirely  south  of  the 
middle  line  of  the  street.  An  in 
formation  was  filed  in  the  name 
of  the  Attorney-General  on  the 
relation  of  several  of  the  owners 
of  lots  fronting  on  the  north  side 
of  the  street,  and  a  bill  was  also 
filed  by  Prudden,  who  was  the 
owner  of  a  lot  fronting  on  the 
north  side  of  the  street,  which  he 
purchased  in  1839,  to  enjoin  the 
laying  of  the  second  track  :  Held — 

1.  That  the  public  right  in  Dick 
inson    street   having   been    extin 
guished  by  the  vacation  of  it  as  a 
public  highway,  except  for  a  dis 
tance  of  three  hundred   feet,  and 
there  being  no  allegation  that  the 
public  travel  over  that  fragment 
of  the  highway  was  impeded,  the 
court  would    not  interfere  by  in- 
junction, at  the  instance  of  the  At- 
torney-General. 

2.  That    Prudden,   having    acqui- 


esced for  more  than  twenty  yeara 
in  the  use  of  that  strip  of  land  for 
railroad  purposes,  after  it  had 
been  vacated  as  a  public  highway, 
and  there  being  a  clear  and  un- 
obstructed road-way  of  twenty- 
nine  feet  in  width  for  access  to  his 
premises,  and  the  only  special  in- 
jury being  the  inconvenience  of 
not  being  permitted  to  have  wag- 
ons stand  in  front  of  his  premises 
to  load  and  unload,  it  was  not  a 
case  for  a  court  of  equity  to  enter- 
tain jurisdiction  by  injunction.  lb. 

See  Boundary,  1. 
compensatioit. 
Ministerial  Officer. 
Partnership,  11. 
Pleading,  9,  10. 
Practice,  1,  11,  12. 


INTERPLEADER. 

A  bill  of  interpleader  is  only  proper 
when  there  is  a  claim  by  diifereni 
parties  to  the  same  fund  or  assets 
in  the  hands  of  a  third  party,  for 
which  he  has  a  right  to  ask  to  be 
discharged.  Leddel's  Ei^r  v.  Starr, 
274 


JUDGMENT. 
See  Partnership,  3,  4,  5, 10, 18, 19. 

JUDICIAL  SALE. 
See  Saxb. 

JURISDICTION. 

1.  In  the  settlement  of  estates  by  ex- 
ecutors, neither  the  Orpiians  Court, 
nor  the  Prerogative  Court,  can 
make  an  order  of  distribution. 
In  re  Eakin,  481 

2.  The  order  of  distribution  is  not 
made  by  any  authority  or  power 
inherent  in  the  court,  and  the  stat- 
ute authorizes  such  order  in  oases 
of  intestacy.  lb. 

3.  The  Ordinary,  in  England,  never 
had  the  power  of  making  an  order 
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of  distribution  where  there  was  a 
will.  lb. 

See  Account,  2,  3,  4. 
Boundary,  1. 
Corporation,  1. 


LEGAL  TENDER. 

l.A  mortgage  made  before  the  act 
of  Congress  making  notes  a  legal 
tender,  must  be  paid  in  gold  or 
silver  coin.  Martinis  Ex'rs  v. 
Martin,  421 

2.  The  power  of  regulating  contracts 
is  left  with  the  states ;  and  in- 
cludes declaring  what  shall  be  a 
legal  tender.  lb. 


LEGATEE. 
See  Will,  11. 

LEGISLATURE. 
See  Municipal  Corporation,  6, 8, 9. 

LIEN. 

See  Charter  of  City  of  Eliza- 
beth, 2,  4. 
Partnership,  1,  17,  18. 
\''bndor  and  Purchaser,  1. 

LOAN. 

See  Contract,  11-13. 
Partnership,  19. 

MANDAMUS. 
See  Corporation,  3. 

MANDATORY  INJUNCTION. 
See  Injunction,  18,  20. 

MARRIED  WOMEN. 

1.  The   debts  of  a   married   woman 
holding  an  estate  secured  to  her 


separate  use  by  the  act  of  1852,. 
when  contracted  by  her  for  the 
benefit  of  her  separate  estate,  or 
for  her  own  use  ou  the  credit  of 
that  estate,  will  be  charged  by  a 
court  of  equity  upon  the  separate 
estate,  and  payment  enforced  out 
of  it.     Armstrong  v.  Ros8,  109 

2.  But  such  debts  are  not  a  lien  upon 
her  separate  estate  until  made  a 
lien  by  a  decree  of  a  court  of 
equity ;  and  the  lien  arises  by 
virtue  of  the  decree.  lb. 

3.  A  married  woman  cannot  charge 
her  separate  estate,  held  under  the 
act  of  1852,  by  an  appointment, 
in  writing,  as  she  could  formerly 
charge  estates  held  by  trustees  for 
her,  subject  to  her  appointment ; 
but  can  only  convey  or  charge  it 
by  deed  executed  with  lier  hus- 
band, and  duly  acknowledged 
upon  a  separate  examination,  ex- 
cept in  cases  where  her  husband 
is  insane,  or  in  state  )>rison,  or 
living  separate  from  her  by  judi- 
cial decree.  lb. 

4.  The  deed  or  mortgage  of  a  mar- . 
ried  woman  for  lands  in  this  state, 
though     duly    acknowledged,    if 
made   without    her    husband,   is 
void.  lb. 

5.  Independent  of  the  statutory  pro- 
visions, an  estate  can  be  devised 
or  given  to  a  married  woman  for 
her  separate  use,  directly,  without 
the  intervention  of  trustees  ;  and 
in  that  case  the  husband  will,  in 
equity,  be  considered  a  trustee  for 
the  wife  as  to  any  estate  which 
might  by  law  vest  in  him.  But 
in  such  case  the  wife  cannot  con- 
vey lands  so  devised  to  her  separ- 
ate use,  without  her  husband  join- 
ing in  the  deed,  or  without  the 
acknowledgment  required  by  a 
married  woman.  lb. 

6.  A  mortgage,  by  a  wife  upon  her 
separate  property,  to  secure  a  debt 
contracted  for  the  benefit  of  that 
property,  though  void  by  reason 
of  her  husband  not  joining  with 
her  in  its  execution,  and  f(jr  want 
of  a  separate  acknowledgment, 
will  authorize  a  court  of  equity  to 
charge  that  debt  upon  her  separate 
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estate  generally.  The  giving  of 
the  mortgage  shows  the  intention 
to  charge  her  separate  estate  with 
it.  Ih. 

7.  Where  a  mortgage  on  lands  pur- 
chased by  a  married  woman  was 
given  (and  this  was  so  stated  in 
it),  by  her  and  her  husband,  to 
secure  part  of  the  consideration 
money,  and  was  registered ;  but 
the  mortgage  as  to  the  wife  was 
void,  because  she  had  not  been 
examined  apart  from  her  husband, 
Held— 

1.  That  the  recording  was  proper 
to  give  the  debt  priority  upon  the 
estate  which  miglit  vest  in  the 
husband  at  the  death  of  his  wife, 

2.  That  such  recorded  mortgage 
might  be  suiBcient  notice  to  a  sub 
sequent  mortgagee,  of  the  lien  for 
unpaid  purchase  money  on  the 
estate  of  the  wife.  (In  this  case, 
-actual  notice  was  proved.)  lb. 

See  HtrsBAND  and  Wife. 


MAESHALING  OF  ASSETS. 
See  Partnership,  6,  20. 

MASTERS'  REPOET. 
See  Practice,  4,  5. 

MECHANICS'  LIEN. 

1.  Where  one  who  has  purchased 
lands  upon  an  agreement  that  a 
part  of  the  price  shall  be  secured 
by  a  mortgage  to  be  given  upon 
the  delivery  of  the  deed,  com- 
mences, without  the  written  con- 
sent of  the  vendor,  to  erect  build- 
ings upon  the  land  before  the  ac- 
tual delivery  of  the  deed  and 
mortgage,  the  mortgage,  if  after- 
wards given,  pursuant  to  the 
agreement,  and  duly  registered, 
has  preference  over  any  lien  claim 
which  may  have  been  filed  for 
labor  or  materials  furnished  to- 
wards the  buildings,  although  fur- 
nished before  the  execution  of  the 
mortgage.  Bank  of  Metropolis  v. 
-Sprague,  13 


2.  A  contract  to  convey  land,  al- 
though in  writing,  does  not 
amount  to  a  consent  in  writing 
to  erect  buildings,  so  as  to  make 
the  estate  of  the  vendor  subject 
to  a  lien  for  a  building  erected  by 
a  tenant  or  other  person.  Hence, 
in  this  case,  the  estate  of  the  ven- 
dor is  not  affected  by  the  lien,  but 
only  the  equitable  estate  of  the 
purchaser.  lb. 

MINISTERIAL  OFFICER. 

A  ministerial  officer  on  whom  power 
is  conferred  by  a  special  statute, 
to  be  exercised  only  upon  certain 
conditions,  when  he  acts  contrary 
to  authority,  and  iiis  acts  would 
inflict  great  injury,  for  whicii 
there  is  no  other  remedy,  will  be 
enjoined.  His  case  is  not  like 
that  of  a  municipal  corporation, 
exercising  legislative  functions  or 
discretionary  powers.  Lane  v. 
Schomp,  82 

See  Evidence,  4. 

MISREPRESENTATION. 
See  Municipal  Corporation,  8 

MISTAKE. 
See  Specific  Performance,  1. 

MONUMENT. 
See  Boundary,  2. 

MORTGAGE. 

1.  Where  a  mortgagee  releases  from 
his  mortgage  a  term  in  the  mort- 
gaged premises  created  by  a  lift- 
tenant,  and  the  term  is  afterwards 
surrendered  by  a  deed  for  tiiai 
purpose,  executed  by  the  mortga- 
gee, the  tenant  for  life,  and  the 
grantee  for  years,  and  the  release 
is  extinguished,  anil  tlie  mortgage 
restored  to  its  former  situation, 
this  leaves  the  relation  of  the  par- 
ties as  it  stood  before  that  term 
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was   created,  and    released    from 
the  mortgage.     Hanford  v.  Bockee, 

101 

2.  A  mortgage  may  be  given  to  in- 
demnify the  mortgagee  for  becom- 
ing surety  or  endorser.  His  lia 
bility  forms  a  sufficient  considera 
tion.  And  such  mortgage  will  be 
valid  as  against  subsequent  pur- 
chasers or  encumbrancers.  XJhler 
V.  Semple,  288 

3.  If  a  deed  or  transfer  absolute  on 
its  face  is  made  only  as  security 
for  a  loan  or  antecedent  debt,  it 
will  be  considered  a  mortgage,  and 
the  fact  thai  it  was  so  made  may 
be  sliown  by  parol.  Phillips  v. 
HuUizm;  308 

iSee  Charter  of  City  Elizabeth, 
3,  4. 
Chattel  Mortgage. 
Contract,  10,  13. 
Debt,  3. 

Debtor  and  Creditor,  2. 
Husband  and  Wife,  6,  9,  10, 
Legal  Tender,  1. 
Married  Women,  4,  6,  7. 
Mechanics  Lien,  1. 
Partnership,  2,  18,  19. 
Payment,  2. 
Pleading,  6,  7. 


MORTGAGEE  AND  MORTGA- 
GOR. 

See  Chattel  Mortgage,  2,  3. 
Costs,  1,  2. 
Married  Women,  7. 
Mortgage,  1,  2. 


MULTIFARIOUSNESS. 

See  Demurrer. 
Pleading,  2,  5. 

MUNICIPAL  CORPORATION. 

1.  A  condition  in  a  city  ordinance 
granting  permission  to  a  street  car 
company  to  lay  rails  in  the  streets, 
that  another  street  car  company 
named  should  be  permitted  to  use 
ibe  tracli  on  terms  to  be  settled  by 


the  city  council,  is  not  a  contract 
with  sucli  other  company,  but  only 
between  the  first  company  and  the 
city.  J.  O.  and  Bergen  B.  Co.  V. 
J.  C.  and  Hoboken  Horse  R.  Co.,  61 

2.  The  municipal  government  has 
power  to  discharge  tlie  company 
to  whom  such  {)ermission  was 
granted  from  the  condition  con- 
tained in  the  contract,  and  when 
once  discharged,  cannot  again 
make  such  comjiany  subject  to  the 
condition.  lb. 

3.  An  ordinance  fixing  the  terms  on 
which  such  track  is  to  be  used  by 
the  second  company,  made  on 
their  application  to  adjudge  such, 
terms,  is  not  in  the  nature  of  an 
award,  but  the  exercise  of  a  power 
reserved  by  the  city  in  granting 
the  permission,  and  may  be  exe- 
cuted by  ordinance  without  hear- 
ing or  notice.  lb. 

4.  Where  such  ordinance  fixes  the 
terms,  and  declares  that  if  the 
second  company  does  not  comply 
with  them  within  a  time  pre- 
scribed, the  first  company  should 
be  released  from  the  conditions 
and  obligation  of  the  ordinance  of 
consent,  those  conditions  and  the 
contract  to  comply  with  them  are 
discharged  by  the  refusal  of  the 
second  company  to  perform  the 
terms  prescribed,  and  the  city 
cannot  revive  the  contract.         lb. 

5.  The  power  reserved  by  such  a 
contract  in  an  ordinance  is  deter- 
mined by  its  exercise ;  having 
been  once  performed,  it  is  at  an 
end.  lb, 

6.  The  legislature,  or  the  municipal 
government  where  the  power  is 
delegated  to  it,  have  the  right  to 
set  apart  a  proper  portion  of  a 
street  for  a  street  railroad  if  such 
a  road  will  accommodate  the  pub- 
lic travel  for  which  the  street  was 
designed  ;  and  it  makes  no  differ- 
ence that  the  road  is  constructed 
and  operated  by  an  incorporated 
company  for  its  own  gain.  The 
fare  charged  is,  as  in  turnpike  and 
plank  roads  built  upon  a  public 
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highway  by  legislative  authority,' 
only  another  way  of  keeping  upl 
and  maintaining  the  highway.  IbJ 

7.  A  provision  in  an  ordinance  au- 
thorizing a  railroad  company  to 
lay  a  track  in  the  streets  of  a  city, 
requiring,  as  a  condition  of  suchj 
authority,  that  another  railroad 
company  should  have  the  joint 
use  of  such  track,  upon  compensa- 
tion to  be  agreed  on,  was  within 
the  power  of  the  common  council ; 
they  had  the  right  to  require  such 
condition.  Query. — Whethert  he 
common  council  could  have  im- 
posed, as  a  condition  of  their  con- 
sent, that  such  joint  use  should  be 
allowed  without  compensation.  lb. 

8.  Fraud  or  misrepresentation  is  not 
suflBcient  to  avoid  the  act  of  a  leg- 
islative body.  lb. 

9.  The  grant  of  powers  of  local  gov- 
ernment to  a  municipal  corpora- 
tion is  not  a  contract,  but  an  exer- 
cise of  legislative  power  ;  and  the 
legislature  may,  at  any  time,  take 
away,  resume,  or  limit  such  power. 
Mayor  of  Jersey  City  v.  J.  C.  & 
Bergen  R  Co.,  360 


NOTICE. 

Set  Married  Women,  7. 

Municipal  Corporation,  3. 
Partnership,  19. 
Specific  Performance,  4,  10. 
Trust  and  Trustee,  5. 


NUISANCE. 

See  Injunction,  5,  7,  8,  10,  14,  15, 
21,  22,  23,  30. 


NUNCUPATIVE  WILL. 
See  Will,  19,  20. 

OEDINANCE. 

See  Municipal  Corporation,  1-7 


ORPHANS  COURT. 
See  Jurisdiction,  1,  2. 

PARENT  AND  CHILD. 

Compensation  cannot  be  recovered 
for  services  rendered  a  parent  af- 
ter the  child  attains  majority, 
while  a  member  of  his  parent's 
family,  where  no  arrangement  or 
agreement  has  been  made  as  to 
payment  for  such  services,  and  no 
circumstances  are  shown  from 
which  such  an  understanding  can 
be  fairly  inferred.  Pricketl  v. 
Prickett's  Adm'rs,  478 

PART    PERFORMANCE. 
See  Specific  Performance,  1,  9. 

PARTICEPS  CRIMINIS. 
^ee  Divorce,  8. 

PARTIES. 

A  creditor  holding  no  judgment  or 
other  lien  upon  property,  a  mort- 
gage whereon  is  sought  to  be  fore- 
closed, but  whose  only  claim  is 
upon  an  award  by  which  the  mort- 
gagor was  adjudged  to  owe  him 
several  thousand  dollars,  is  not  a 
necessary  party  to  the  bill  to  fore- 
close, and  can  not  be  admitted  to 
defend  the  suit,  upon  petition. 
He  could  not  properly  be  made  ;i 
defendant.  It  does  not  afiect  the 
case,  that  the  submission  provided 
that  unless  the  mortgagor  should 
pay  the  amount  which  should  be 
awarded  within  a  time  limited,  or 
give  a  mortgage  to  secure  its  pay- 
ment, that  the  submission  migiit 
be  made  a  rule  of  court.  Case  dis- 
tinguished from  Melick  v.  Melick's 
Ex'rs,  2  C.  E.  Green,  156.  Jones 
V.  Winans,  96 

See  Injunction,  32. 

Practice,  14,  15,  17. 

PARTNERSHIP. 

1.  The  rule  of  courts  of  equity  and 
bankruptcy,  when   partnership  as- 
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seta  are  to  be  administered  there, 
that  they  must  be  applied  to  the 
partnership  debts  before  any  part 
can  be  appropriated  for  the  part- 
ners, or  to  pay  their  individual 
debts,  does  not  operate  to  defeat  a 
lien  fairly  and  lawfully  created  by 
the  partners  upon  partnership  as- 
sets in  favor  of  individual  credi- 
tors, before  proceedings  for  a  ju- 
dicial administration  were  com- 
menced. Bank  of  Metro-polis  v. 
Sprague,  13 

2.  Partners  have  the  power,  while 
the  partnership  assets  remain  un- 
der their  control,  to  appropriate 
any  portion  of  them  to  pay  or  se- 
cure their  individual  debts.  A 
mortgage  given  by  them  to  secure 
individual  debts  fairly  due,  is  not 
rendered  void  by  the  mere  fact 
that  it  operates  to  give  individual 
debts  a  preference  over  demands 
against  the  firm ;  nor  will  such 
mortgage  be  set  aside  for  that  rea- 
son, by  a  court  of  equity,  unless, 
perhaps,  when  created  in  contem- 
plation of  insolvency  to  give  an 
improper  preference.  lb. 

3.  If,  in  any  case,  one  who  has 
loaned  money  upon  the  credit  of 
an  individual  partner,  could  have 
established  a  demand  therefor 
against  the  firm,  by  proof  that  the 
money  was  borrowed  and  used  for 
the  benefit  of  the  firm,  the  right 
to  do  so  is  lost  by  proceeding,  with 
knowledge  of  the  facts,  to  the  re- 
covery of  judgment  and  the  is- 
suing of  execution  against  the  in- 
dividual partner.  i  b. 

4.  The  only  interest  in  property  of 
the  firm  which  can  be  reached  by 
virtue  of  a  creditor's  bill,  found- 
ed upon  such  a  judgment  and  ex- 
ecution, is  the  share  of  the  indi- 
vidual partner  against  whom  the 
judgment  is  rendered,  in  the  as- 
sets, after  payment  of  all  partner- 
ship debts.  lb. 

6.  An  execution  on  a  judgment 
against  partners  for  a  partnership 
debt  may  be  levied  upon  the  indi- 
vidual property  of  either  partner, 
although  the  partnership  property 
is  suflicieut  to  make  tlie  debt.    lb. 


6.  Keal  property,  purchased  with 
partnership  funds,  for  the  uses  of 
the  partnership  business,  must  be 
regarded  as  partnership  as^sets, 
within  the  rules  of  equity  govern- 
ing the  application  of  assets  to 
debts  in  controversies  relative  to 
the  priority  of  creditors  of  a  firm 
over  those  of  individual  partners. 

lb. 

7.  A  mere  separation  of  partner- 
ship property,  and  a  taking  into 
possession  by  each  of  the  partners 
of  the  portion  which  it  was  agreed 
should  be  his  upon  the  execution 
of  an  agreement  between  them-, 
does  not  divide  it,  or  vest  the  title 
in  the  individual  partners  until 
the  agreement  is  executed.  Fitz- 
gerald V.  Christl,  90 

8.  Where  one  of  the  partners  refuses 
to  execute  such  agreement,  and  he 
is  enjoined  from  disposing  of  the 
partnership  property,  the  mere 
separation  of  the  property,  and 
his  having  it  in  his  possession, 
will  not  relieve  him  from  an  at- 
tachment for  contempt,  in  selling 
it  and  taking  the  proceeds  to  iiis 
own  use.  lb. 

9.  Nor  does  it  relieve  him  that  coun- 
sel, without  the  papers  necessary 
to  form  an  opinion,  or  time  to  de- 
liberate upon  the  question,  and 
hearing  only  such  partner's  ver- 
sion of  the  affair,  expressed  an 
opinion  that  the  injunction  did 
not  restrain  him  from  disposing 
of  the  property.  lb. 

10.  A  levy  by  execution  on  part- 
nership property,  for  the  indi- 
vidual debt  of  a  partner,  only 
binds  the  partner's  share  of  the 
assets  after  partnership  debts  are 
paid.  The  proceeds  of  a  sale  of 
chattels  of  a  partnership,  levied 
on  under  such  execution,  were 
therefore  applied  to  pay  advances 
made  by  one  holding  a  bill  of  sale 
which  formed  part  of  an  agree- 
ment that  he  would  carry  on  the 
business,  made  between  him  and 
the  partners  after  the  levy,  in 
preference  to  the  judgment.  Al- 
vjood  V.  Impson,  150 

11.  In  suits  between  partners  to  dis- 
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solve  a  pailnership,  when  the  facts 
established  are  such  as  would, 
upon  the  final  hearing,  entitle  the 
complainant  to  a  decree  of  dis- 
solution, a  receiver  will,  in  gen- 
eral, be  appointed,  and  the  de- 
fendant enjoined  from  disposing 
of  or  meddling  with  the  partner- 
ship property.  The  injunction 
follows  the  appointment  of  a  re- 
ceiver, almost  as  a  matter  of 
course.  Seighortner  v.  Weissenborn, 
172 

12.  Courts  of  equity  will,  for  suffi- 
cient cause,  dissolve  a  partnership 
before  the  expiration  of  the  term 
for  which  it  was  entered  into  ;  and 
it  is  a  sufficient  cause  for  dissolu- 
tion, that  it  clearly  appears  that 
the  business  for  which  the  part- 
nership was  formed  is  impractica- 
ble, or  cannot  be  carried  on  except 
at  a  loss.  The  object  of  all  com- 
mercial partnership  is  profit,  and 
when  that  cannot  be  obtained,  the 
object  fails,  and  the  partnership 
should  be  terminated.  lb. 

13.  The  partnership  will  also  be  dis 
solved  when  all  confidence  be- 
tween the  partners  has  been  de- 
stroyed, so  that  they  cannot  pro- 
ceed together  in  prosecuting  the 
business  for  which  it  was  formed. 
And  this  result  follows,  not  only 
when  such  want  of  confidence  is 
occasioned  by  the  misconduct  or 
gross  mismanagement  of  the  part- 
ner against  whom  the  dissolution 
is  sought,  but  when  such  want  of 
confidence  and  distrust  has  arisen 
from  other  circumstances,  provid- 
ed it  has  become  such  as  cannot 
probably  be  overcome,  and  was 
not  occasioned  by  the  willfid  mis- 
conduct of  the  complainant.      lb. 


14.  Where  one  partner  has  advanced 
to  the  firm,  by  way  of  loan, 
moneys  beyond  the  capital  which 
he  agreed  to  contribute,  he  is  a 
creditorof  tlie  firm  to  the  amount  so 
advanced  ;  and  as  he  has  no  rem- 
edy at  law,  he  is  entitled  to  come 
into  equity  for  relief,  and  to  have 
his  loan  repaid,  and  if  the  firm  is 
insolvent  or  in  failing  circum- 
stances, to  have  a  receiver  ap- 
pointed. ^°- 


15.  Where  a  new  partnership  is  in 
course  of  negotiation  between  an 
existing  firm  and  a  stranger,  and 
the  firm  propose  to  put  in  the  old 
stock  at  a  certain  price,  the  max- 
im, "  caveat  emptor,"  applies.  Uh- 
ler  V.  Sernple,  288 

16.  A  partner  cannot  have  relief 
against  inequality  in  the  terms 
ujjon  which  lie  entered  the  firm, 
upon  the  ground  that  he  was  in- 
duced to  accept  the  ternis  in  ques- 
tion by  statements  of  his  co-part- 
ners of  an  opinion  that  the  capi- 
tal or  facilities  possessed  by  the 
proposed  firm  would  be  sufficient, 
and  that  the  business  would  be 
profitable.  Such  representations, 
though  false,  give  no  ground  of 
action.  -^^• 

17.  A  partner  has  a  lien  upon  the 
partnership  effects  for  moneys  ad- 
vanced by  him  to  the  partnership 
beyond  his  share  of  the  capital, 
and  can  retain  the  amount  due 
him  before  the  other  partners,  or 
their  individual  creditors  or  as- 
signees, are  entitled  to  receive 
any  of  the  assets.  lb. 

18.  He  has,  however,  no  such  lien 
for  money  advanced  or  lent  to 
an  individual  partner;  though  a 
mortgage  or  judgment  against 
such  partner,  iif  properly  entered 
or  recorded,  will  be  a  prior  lien 
on  his  share.  I^- 

19.  It  seems  that  an  agreement  by 
the  borrowing  partner  that  the 
loan  or  debt  slioukl  be  a  lien  upon 
bis  .share,  and  that  he  would  ex- 
ecute a  mortgage,  would  be  consid- 
ered as  an  equitable  mortgage,  and 
would  give  a  preference  over  sub- 
sequent judgments  and  mortgages 
in  favor  of  creditors  with  notice; 
though  not  over  those  creditors 
without  notice.  -»"• 


Quasre.  Whether  a  promise  to  give 
a  judgment  bond  which  may  be 
made  a  lien  on  real  property,  will 
amount  to  an  equitable  mortgage. 

20.  Eeal  estate  bought  with  partner- 
ship funds  for  partnership  uses, 
the  title  to  which  is  taken  in  the 
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individual  names  of  the  partners,! 
is  partnership  property,  and  must 
1)6  applied  to  partnersiiip  debts, [ 
as  if  personal  estate,  free  from  any 
claim  of  dower,  except  in  the  ex-j 
cess  over  the  part  required  for 
partnership  debts.  lb. 

21.  A  simple  agreement  by  a  firm  to 
employ  one  at  wages  to  be  meas- 
ured by  a  proportion  of  the  profits, 
does  not  constitute  him  a  partner. 
McMuhon  V.  O'Donnel,  306 

See  Chattel  Mortgage,  3. 
Debtor  and  Creditor,  2. 


PAYMENT. 

1.  Money  deposited  by  a  debtor,  vol 
untarily,  wilh  a  third  person,  or 
in  a  bank,  for  the  benefit  of  his 
creditor,  without  authority  of  the 
creditor,  is  not  payment  of  a 
debt.  The  creditor  is  not  bound 
to  send  or  draw  for  it,  unless  he 
accepts  it  as  payment.  Freeholders 
V.  Thomas,  39 

2.  A  mortgagor  borrowed  money  and 
gave  a  second  mortgage,  agreeing 
with  the  lender  to  use  part  of  the 
money  to  pay  oflT  a  first  mortgage, 
which  was  held   by  the  board  of 
chosen  freeholders.     His  attorney 
notified  the  county  collector,  who 
had  the  custody  of  the  first  mort- 
gage,  that  he  had   de]iosited   the 
money  in  bank,  and  the  collector 
receipted   tlie  bond,  and   canceled 
the  mortgage   of  record.     In  ten 
days  afterwards  the  bank  stopped 
payment ;  and  the  monev  not  hav 
ing   been  drawn,  the  officer  can-l 
celed  the  receipt,  and  appended  a' 
memorandum   to   the  record  that 
the    cancellation  wns   entered    bvi 
mistake.     Held — That   the   trans-j 
action  was  not  a  payment.     Tlie 
first    mortgage   remained    a  valid 
security,  and  might  be  enforced  in 
a  suit  for  foreclosure.  Ih, 

3.  A  check  or  promissory  note,  either! 
of  the  debtor  or  a  third  person, 
received  for  a  debt,  is  not  payment, 
if  not  itself  paid,  except  in  cases 
where  it  is  positively  agreed  to 
be  received  as  payment.  lb. 


4.  Accepting  a  check  or  draft  implies 
an  undertaking  of  due  diligence 
in  presenting  it  for  payment,  and 
if  the  drawer  sustains  loss  by  want 
of  such  diligence,  it  will  be  held 
to  operate  as  payment.  lb. 

5.  A  written  receipt  is  not  conclu- 
sive ;  but  proof  is  admissible  that 
the  payment  for  which  it  was 
given  was   not   actuallv  received. 

lb. 

6.  A  county  collector  has  power  to 
receive  payment  of  any  debt  due 
to  the  board  of  chosen  freeholders, 
but  has  no  power  to  give  away  a 
security,  or  cancel  it  without  pay- 
ment. He  has  not  the  right  to 
deposit  their  funds  in  any  bank 
he  may  select,  without  their  ap- 
proval, lb. 

See  Specific  Performance,  7,  8. 


PERSONALTY. 
See  Will,  12. 

PLEADING. 

1.  Where  a  bill  to  foreclose  contained 
no  allegation  that  tlie  complain- 
ant's mortgage  was  given  for  un- 
paid purchase  money,  or  that  sub- 
sequent mortgagees,  made  defend- 
ants, had  notice  of  it  before  the 
mortgage  to  them,  and  the  pri- 
ority of  the  complainant's  mort- 
gage depended  on  tiiese  facts,  and 
they  appeared  clearly  in  proof— 
Held,  that  the  bill  was  defective, 
and  no  decree  or  relief  founded  on 
the  facts  above  stated  could  be 
given  unless  they  were  set  forth 
in  tlie  bill ;  but  that  the  bill  might 
be  amended.      Armstrong  v.  Hosx, 

109 

2.  A  bill  praying  that  complainant's 
title  to  one-half  of  the  property 
in  question  as  cestui  que  trust,  may 
be  decreed  and  established,  and 
also  that  it  may  be  partitioned, 
and  one-half  set  off"  to  her  by 
metes  and  bounds,  is  not  multifa- 
rious.    Burling  v.  Hammar,      220 

3.  In  suits  between  the  proper  par- 
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ties  relating  to  the  same  subject 
matter,  several  species  of  relief 
may  be  prayed,  although  each 
might  be  the  subject  of  a  separate 
suit.  lb 

4.  Where  a  bill  sets  up  a  sufficient 
ground  of  equitable  relief  as  to 
part,  and  none  as  to  another  part, 
and  would  be  demurrable  if  that 
part  was  sustained,  a  general  de- 
murrer will  not  lie.  lb. 

5.  A  demurrer  being  sustained  to  a 
part  of  the  bill  for  a  cause  speci- 
fically assigned,  objection  on  score 
of  multifariousness  is  removed, 
and  the  complainant  may  proceed 
as  to  the  rest  of  his  case  as  if 
there  had  been  no  demurrer,     lb. 

6.  A  partial  failure  of  consideiation, 
such  as  a  defect  of  title,  will  not 
be  admitted  as  a  defence  to  the 
foreclosure  of  a  mortgage  for  the 
consideration  money,  without  evic- 
tion or  a  suit  pending  by  an  ad- 
verse claimant.     Hih  v.  Davison, 

228 


7.  A  defect  of  title  to  mor 
premises  conveyed  by  the  mort 
gagee  is  no  defence  in  a  suit  for 
th  eforeclosure  of  a  mortgage  for 
part  of  the  consideration.  Hul- 
dsk  V.  O'Brien,  230 

8.  Such  defence  is  a  proper  subject 
of  exception  for  impertinence.  lb 

9.  An  answer  in  which  the  denial  is 
made  in  such  form  as  to  leave  it 
in  doubt  whether  the  denial  is  of 
the  fact  alleged,  or  only  of  the 
facts  in  the  form  and  manner  and 
at  the  time  alleged  in  the  bill,  is 
evasive,  and  will  not  avail  to  dis- 
solve an  injunction.  McMahon  v. 
O'Donnell,  306 

10.  If  some  of  the  denials  in  an  an- 
swer, though  direct,  are,  by  reason 
of  the  manner  in  which  they  ai"e 
made,  evasive,  and  would  not  be 
sustained  on  exceptions,  yet,  if 
other  parts  of  the  answer  allege 
facts   responsive    to   the  bill,  and 

vhich   are  inconsistent   with,  and 
'bus  deny  the  material  allegations 


of  the  bill,  such  parts  may  be 
taken  in  connection  with  the  eva- 
sive denials,  and  form  a  sutScient 
denial  to  entitle  the  defendant  to 
a    dissolution    of    the   injunction. 

lb. 

See  Divorce,  5,  6,  8. 
Injunction,  32. 


POWER  OF  APPOINTMENT. 

1.  Qucere.  Whether  a  power  to  ap- 
point a  fund  among  strangers  to 
the  donee  of  the  power,  after  the 
expiration  of  a  life  interest  in  the 
fund  given  to  such  donee,  is  a 
power  in  gross,  and,  therefore,  ex- 
tinguishable?  Thomson's  Ei^rs  v. 
Norris,  489 

2.  But  coi;ceding  such  power  of  ex- 
tinguishment to  exist,  the  donee 
of  the  power  cannot  release  it, 
without  the  consent  of  all  the  ap- 
pointees, for  a  consideration  of 
benefit  to  himself.  lb. 

3.  A  donee  of  a  power,  having  a  life 
interest  in  the  fund,  and  having 
made  an  arrangement  with  the 
next  of  kin  of  the  donor  as  to  the 
distribution  of  such  fund  between 
herself  and  them,  such  arrange- 
ment sustained,  on  the  ground  that 
it  had  been  validated  by  an  act  of 
the  legislature,  although  some  of 
the  appointees  under  the  power 
were  infants,  and  could  not  con- 
sent to  it.  lb. 


PRACTICE. 

1.  A  motion  to  dissolve  an  injunction 
restraining  a  suit  at  law  will  not 
be  granted  before  answer  filed,  on 
the  ground  that  the  bill  on  the 
face  of  it  shows  no  equity,  where  a 
discovery  is  sought,  or  where  the 
bill  alleges  that  the  obligations 
sued  on  at  law  were  given  without 
consideration,  and  were  fraudu- 
lently obtained,  and  the  affidavits 
annexed  to  the  bill  are  sufficient 
prima  facie  proof  that  fraud  was 
used  in  obtaining  them.  ShotwelVs 
Adm'x  v.  Smith,  79 

2.  Where  a  replication  is  filed,  mat- 
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ler  not  responsive  to  the  bill,  but 
'pleaded  by  way  of  confession  and 
avoidance,  must  be  proved,  jRob- 
erts  V.  Bircjess,  139 

3.  Decree  will  not  be  opened  for 
that  purpose.  Jb. 

4.  Though  a  bill  may  be  dismissed 
for  want  of  equity,  the  court  will 
not  make  such  an  order  without 
argument  and  examination,  though 
the  master  may,  from  his  view  of 
the  evidence,  recommend  in  his 
report  that  course  to  be  taken. 
Blauvett  v.  Acker  man,  141 

5.  Where  the  master's  report  is  in  a 
great  measure  based  on  erroneous 
views  with  regard  to  some  import- 
ant matters  referred  to  him,  it  will 
be  referred  anew,  so  that  the  re- 
port may  be  in  conformity  withj 
the  views  of  the  court.  Ih. 

6.  In  a  suit  upon  a  parol  agreement,! 
void  by  the  statute  of  frauds,  the 
complainant  is  bound  by  thei 
agreement  as  stated  in  tiie  answer.! 
Petrick  V.  Ashcroft,  198' 

7.  Where,  in  such  a   case,  it   is   re-, 
ferred  to  a  master  to  state  an   ac- 
count,   the     account     should     be 
made   pursuant    to  the   statement 
of  the  answer.  lb. 

8.  The  deposition  of  a  witness  before 
a  master  must  be  signed  by  the 
witness;  if  not  signed,  it  is  imper- 
fect, and  cannot  be  read  at  the! 
hearing.     Flavell  \ .  Flavell,        211  j 

I 
9. The  deposition  of  a  witness,  who,' 
after   his   direct   examination,  se- 
cretes himself  so  that  he  cannot  be 
cross-examined,  will  be  suppressed. 

lb. 

10.  The  laws  of  tliis  state,  and  the 
authorities  upon  the  subject  re- 
viewed.   The  English  rules  staled. 

lb. 


11.  Where  parts  of  an  answer  are  re-, 
sponsive  to  the  complainant's  bill,' 
upon  matters  within  the  knowl- 
edge of  the  defendant,  and  fully, 
deny  the  equity  upon  which  an- 
injunction  was  based,  it  is  no  rea-' 
son    for   denying   the   motion    to| 


dissolve  that  the  answer  in  other 
respects  is  not  a  full  answer  to 
the  bill  in  other  allegations,  and 
that  some  of  the  exceptions  to  the 
answer  are  well  taken.  Mitchell 
V.  Mitchell,  234 

12.  The  English  rule  that  exceptions 
to  an  answer,  undisposed  of,  are  a 
bar  to  the  dissolution  of  an  injunc- 
tion upon  the  denials  of  the  an- 
swer, has  not  been  adopted  in  this 
state.  lb. 

13.  When  any  matter  of  proceeding 
I  or  practice  is  required  by  statute 
i     or   rule  of  court  to   be  within   a 

certain  number  of  days,  the  first 
day,  or  terminus  a  quo,  is  excluded. 
Thome  v.  Mosher,  257 

14.  A  supfilemental  bill  is  proper  to 
bring  in  as  a  party  a  person  who 
has  acquired  an  interest  in  the 
controversy  after  the  commence- 
ment of  the  suit,  as  assignee  or 
successor  to  an  original  defendant, 
although  such  assignee  or  succes- 
sor will,  in  general,  be  bound  by 
the  decree  and  proceedings.  Wil- 
liams V.  Winans,  392 

15.  But  when  such  person  is  made 
a  party  by  supplemental  bill, 
whether  filed  by  himself  or  the 
complainant,  he  comes  before  the 
court  in  the  same  plight  and  con- 
dition as  the  former  party,  is 
bound  by  his  acts,  and  may  be 
subject  to  all  the  costs  and  pro- 
ceedings from  the  beginning  of  the 
suit,  [t  is  merely  a  continuation 
of  the  original  suit,  and  whatever 
evidence  was  properly  taken  in 
the  original  suit  may  be  made  use 
of  in  both  suits,  though  not  enti- 
tled in  the  original  .suit.  lb. 

16.  Any  defendant  in  a  supplemental 
bill  may  demur,  upon  the  ground 
that  the  bill  is  not  properly  sup- 
plemental, but  that  it  seeks  to 
make  a  new  and  different  case 
from  the  original  bill,  upon  new 
matter.  lb. 


17.  Where  a  party  has  acquired  an 
interest  in  the  matter  in  contro- 
versy after  the  commencement  of 
a  suit,  involuntarily,  by  the  act  of 
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the  law,  as  in  cases  of  an  assignee 
in  bankruptcy  or  insolvency,  it  is 
necessary,  in  order  to  bind  such 
person,  that  he  should  be  made  a 
party  by  supplemental  bill.  In 
other  cases  it  may  be  expedient, 
but  is  not  necessary.  lb. 

18.  While  the  court  in  its  discretion 
may,  at  the  hearing,  dismiss  a  bill 
for  an  account  for  want  of  jurisdic- 
tion, yet  if  the  defendant  has  sub- 
mitted to  the  jurisdiction,  and 
has  not  made  objection  by  demur- 
rer or  answer,  he  cannot,  as  matter 
of  right,  insist,  at  the  hearing, 
that  the  case  is  not  one  of  which 
the  court  should  take  cognizance, 
unless  the  court  is  wholly  incom- 
petent to  grant  the  relief  sought 
by  the  bill.  Seymour  v.  Long 
Dock  Co.,  396 

19.  A  mere  stranger  to  an  alleged 
idiot,  with  no  allegation  of  rela- 
tionship to  her,  or  present  or  pros- 
pective interest  in  her  property, 
cannot  appeal  from  an  order  ap- 
pointing her  guardian.  Morback 
V.  Van  Blarcom,  461 

See  Injunction,  16,  20. 
Parties. 


PRAYER. 

See  Pleading,  3. 

Specific  Performance,  12. 


PREROGATIVE  COURT. 

See  Jurisdiction. 

PRINCIPAL  AND  AGENT. 

1.  A  broker  employed  to  sell  lands 
has  no  implied  authority  to  sign  a 
contract  of  sale  on  behalf  of  his 
principal.     Morris  v.  Ruddy,    236 

2.  But  if  he  had  such  authority,  if 
the  contract  varies  from  his  in- 
structions, the  principal  will  not 
be  bound  by  it.  lb. 

PUFFERS. 
See  Sale,  3,  4. 


PURCHASER. 

-See  Sale,  3,4,  12. 

Trust  and  Trustee,  5. 
Vendor  and  Purchaser. 


QUO  WARRANTO. 

See  Corporation,  3. 

RAILROAD  COMPANY. 

1.  The  iron  rails  laid  by  a  railroad 
company  in  a  public  street  are  the 
property  of  the  company,  and  the 
use  by  anotlier  railroad  company 
(authorized  to  lay  a  railroad  of 
like  character  in  the  same  direc- 
tion for  part  of  the  route)  of  such 
rails,  constantly  or  at  regular  in- 
tervals, is  clearly  an  appropria- 
tion of  sucli  property,  and  unlaw- 
ful. J.  a  &  B.  JR.  Co.  V.  J.  C.  & 
H.  H.  E.  Co.,  61 

2.  A  railroad  track  is  clearly  private 
property,  and  cannot  fairly  be 
considered,  in  any  just  sense,  de- 
voted by  the  makers  to  public 
uses.  No  person,  therefore,  natu- 
ral or  corporate,  can,  at  his  mere 
will,  appropriate  the  track  of  a 
liorse  railroad  company  to  his 
own  private  use  and  convenience 
by  adapting  his  carriage  to  such 
use  for  that  purpose.  lb. 

3.  Railway  companies  have  dele- 
gated to  them,  as  part  of  their 
franchises,  much  of  the  sovereign 
power  of  the  state,  in  considera- 
tion of  their  providing  the  means 
of  commerce  and  intercourse  by 
constructing  the  roads  which  are 
the  avenues  of  that  commerce,  and 
performing  the  additional  duty  of 
common  carriers  when  author- 
ized ;  and  if  so  authorized,  they 
are  obliged  to  transport  all  mer- 
chandise and  passengers  on  the 
terms  fixed  in  the  grant  through 
which  they  obtain  their  franchises. 
Rogers  Locomoilve  Works  v.  Erie 
R.  Co.,  379 

See  Injunction,  18,  36. 

Municipal  Corporation. 
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REALTY. 

See  Partnership,  6,  20. 
Will,  12,  13. 


EECEIVEE. 

See  Partnership,  11, 14. 
Sale,  9,  11. 


REMEDY. 

See  Corporation. 
Injunction,  17,  19. 


REPLICATION. 
-See  Practice,  2. 

RESIDENCE. 
See  Divorce,  11,  12. 

SALE. 

1  A  sheriff"  or  master  charged  witli 
the  conduct  of  a  judicial  sale,  has 
a  considerable  latitude  of  discre- 
tion in  pre>=cribing  such  terras  of 
sale  as  will  exclude  puffers  and 
fraudulent  bidders,  and  secure  the 
confidence  of  real  purchasers  in 
offering  their  bids.  Bank  of  Me- 
tropolis V.  Sprague,  159 

2.  The  sale  by  a  master  of  an  exten- 
sive hotel  at  a  summer  watering 
place,  of  large  value,  will  not  be 
set  aside,  because  a  bidder  was  re- 
quired, before  his  bid  was  ac- 
cepted, to  deposit  $5000,  that 
being  less  than  the  ten  per  cent, 
required  to  be  paid  bj^  the  pur- 
chaser— the  property  being  so 
situate  as  to  attract  bidders  from 
a  distance,  whose  character  and 
solvency  would  be  unknown,  and 
the  requirement  being  justified  by 
the  fact  that  a  sale  of  the  property 
on  a  previous  day  was  prevented 
by  the  inability  and  refusal  of  the 
bidder  to  whom  it  was  struck  off 
to  comply  with  the  conditions ; 
nor  because,  at  the  adjourned  sale, 
the  price  realized  was  $97,50t),  the 


bid  at  the  first  sale  at  which  it  was 
struck  off  having  been  $150,000, 
it  appearing  that  some  of  the  bid- 
ders at  the  first  sale,  including  the 
one  to  whom  the  property  was 
struck  off,  were  puffers,  and  unable 
to  pay  the  ten  per  cent,  to  be  paid 
down,  and  that  one  who,  if  he  was 
a  bona  fide  bidder  at  1130,000  at 
the  first  sale,  and  could  have  com- 
plied, did  not  bid  at  the  second 
sale.  lb. 

8.  The  employment  of  puffers  by  an 
owner  of  property  offered  for  sale 
at  auction  ;  or,  in  the  case  of  a  ju- 
dicial sale,  by  creditors,  in  whose 
behalf  property  is  offered,  for  the 
purpose  of  increasing  the  price  by 
fictitious  bids,  is  a  fraud  upon 
honest  bidders ;  and  a  buyer  at 
such  a  sale  may  be  relieved  from 
his  purchase.  Ih. 

4.  It  seems  that  the  fact  of  a  puffer 
having  bid  at  the  sale  will  not 
avoid  the  sale,  if,  after  the  bid  of 
the  puffer,  there  is  a  bid  by  a  real 
purchaser  before  the  bid  at  which 
the  property  is  knocked  down ; 
but  that  in  all  cases  where  the  bid 
next  preceding  is  that  of  a  puffei", 
the  sale  is  voidable  by  the  pur- 
chaser. Query.  Whether  it  would 
not  be  more  just,  in  all  cases 
where  sham  bidders  are  employed 
by  those  interested,  to  enhance  the 
price,  to  hold  that  ihis  is  a  fraud 
upon  purchasers,  and  that  the  sale 
is  void.  lb, 

5.  When  a  bidder,  at  a  master's  sale, 
declares  to  the  master  that  he  is 
not  prepared  to  comply  with  the 
terms  of  sale,  it  is  not  improper 
for  the  master  to  refuse  his  appli- 
cation for  leave  to  withdraw  his 
bid,  and  to  direct  the  property  to 
be  struck  off'  to  him,  and  thereby 
to  compel  him  to  announce  openly 
that  he  cannot  comply.  lb. 

6.  It  is  not  unlawful  for  persons  who 
wish  to  make  a  joint  purchase  of 
property  about  to  be  offered  at 
auction,  to  agree  together  that 
they  will  authorize  one  person  to 
bid  for  it  upon  their  joint  account. 

lb. 

7.  It  is  illegal  for  persons  intending 
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to  purchase  at  auction,  to  combine 
not  to  bid  against  each  other ;  but 
the  rule  is  confined  to  cases  where 
there  is  an  agreement  not  to  bid, 
and  does  not  extend  to  cases  where 
several  persons  join  to  make  a 
purchase  for  their  common  benefit, 
without  an  agreement  not  to  com- 
pete, or  to  a  case  where  several 
creditors,  no  one  of  whom  would 
be  willing  to  purchase  a  property 
of  very  large  value,  unite  to  pur- 
chase, lb. 

8.  The  fact  that  an  agreement  to 
make  a  joint  purcliase  may  indi- 
rectly operate  to  prevent  the  par- 
ties from  competing,  is  not  enough 
to  render  the  transaction  unlaw- 
ful ;  to  have  that  eflect,  it  must 
appear  that  the  object  of  making 
the  agreement  was  to  avoid  com- 
petition, lb. 

9.  When  personal  property,  such  as 
the  furniture  of  a  hotel,  is  to  be 
sold  by  a  receiver,  under  a  decree 
of  this  court,  the  question  whether 
it  shall  be  sold  in  bulk  or  by  par- 
cels, is  within  the  discretion  of  the 
officer.  If  his  discretion  was  fairly 
exercised,  the  sale  will  not  be  set 
aside  because  the  court  may  think 
that  a  better  price  would  have 
been  realized  bv  a  different  mode. 

lb. 

10.  At  a  judicial  sale,  where  the 
value  of  the  articles,  or  a  consid- 
erable part  of  it,  does  not  consist 
in  their  constituting  one  estab- 
lishment, and  where  there  would 
be  purchasers  to  bid  on  them  sep- 
arately, the  general  rule  is  to  sell 
them  separately.  But  where  their 
value,  as  constituting  a  whole  es- 
tablishment, is  greater  than  when 
separated,  and  where  the  articles, 
when  separated,  would  not  excite 
competition,  it  is  more  advanta- 
geous to  sell  as  a  whole.  lb. 

11.  A  sale  by  a  receiver,  of  the  fur- 
niture of  a  hotel,  immediately  af- 
ter a  sale  of  the  land  and  hotel 
thereon,  made  in  the  fair  exercise 
of  the  receiver's  discretion,  ought 
not  to  be  set  aside  because  the  fur- 
niture was  not  on  view  at  the  time 
of  the  sale,  but  was  locked  in  the 


rooms  of  the  hotel,  it  not  appear- 
ing that  any  one  who  desired  to 
inspect  it  before  tiie  sale  was  re- 
fused leave ;  nor  because  a  printed 
catalogue  was  not  furnished  to 
bidders  ;  nor  because  a  brief  lime 
was  set  for  the  removal  of  the 
property  by  the  buyer,  it  appear- 
that  a  necessity  existed  for  a 
prompt  delivery  of  possession  of 
the  building  to  the  purchaser  of 
that.  lb. 

12.  In  sales  by  auction  and  other 
sales,  where  it  is  stipulated  that 
the  per  centage,  or  part  paid  at 
the  contract,  shall  be  forfeited  if 
the  purchaser  does  not  comply 
witli  his  contract,  such  payment 
cannot  be  recovered  at  law  or  in 
equity.  Bullock  v.  Adams'  Ey^rs. 
367 

^ee  Vendor  and  Purchaser,  3, 4, 5. 


SEPAEATE  ESTATE. 

See  Husband  and  Wife,  6-10. 
Married  Women. 


SHOEE  OWNER. 
See  Injunction,  4. 

SPECIFIC  PERFORMANCE. 

1.  A  suit  may  be  maintained  to  com- 
pel the  performance  of  a  contract 
performed  only  in  part,  and  a 
party  will  not  be  precluded  by  his 
acceptance  of  a  deed  in  perform- 
ance of  the  contract,  when  such 
acceptance  was  under  a  mistake 
as  to  the  contents  or  effect  of  the 
deed.     Conover  v.  Wcudell.        266 

2.  If  parties,  by  writings  executed  at 
the  time,  settle  and  fix  what  is 
meant  by  a  name  used  in  their 
dealings,  the  meaning  fixed  will 
be  taken  in  preference  to  any 
other.  lb. 

3.  Where,  under  a  contract  for  the 
conveyance  of  land,  the  vendee 
got  the  precise  land  he  bargained 
for  by  tlie  very  lines  pointed  out 
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tn  him,  and  by  the  precise  lines 
designated  in  the  written  contract, 
this  court  will  not,  in  a  suit  for 
specific  performance,  compel  a 
conveyance  of  additional  land, 
because  a  general  expression 
"  homestead  farm,"  used  in  the 
written  contract  as  synonymous 
with  the  description  in  the  deed, 
may  be  construed  to  mean  more 
by  certain  artificial  rules  of  legal 
construction,  but  will  leave  the 
complainant  to  his  remedy  at  law. 

lb. 

4.  The  established  doctrine  of  equity 
is  that,  in  general,  time  is  not  of 
the  essence  of  a  contract  for  tlie 
Bale  of  lands.  But  it  may  become 
of  the  essence  of  the  contract, 
either  by  being  made  so  by  the 
contract  itself,  or  from  the  nature 
and  situation  of  the  subject  mat- 
ter of  the  contiact,  or  by  express 
notice  given,  requiring  the  con- 
tract to  be  closed  or  rescinded  at 
a  stated  time,  which  must  be  a 
reasonable  time  according  to  the 
circumstances  of  the  case.  King 
V.  Ruckman,  316 

5.  If  it  clearly  appear  to  be  the 
intention  of  the  parties  to  an 
agreement,  that  time  shall  be 
deemed  of  the  essence  of  the  con- 
tract, it  must  be  so  considered  in 
equity.  It  will  be  so  held  when 
such  intention  appears  from  the 
nature  of  the  subject  matter  or  the 
object  of  the  parties,  or  by  parol 
proof  that  it  was  so  considered  at 
the  time  of  making  the  contract. 
A  new  agreement,  extending  the 
time,  is  evidence  that  the  parties 
consider  the  time  material.        lb. 


6.  A  stipulation  in  a  contact  for  the 
sale  of  lands,  that  the  vendor, 
"  upon  receiving  such  payments 
and  such  mortgage  at  the  time,  and 
in  the  manner  above  mentioned," 
will  convey,  is  not  sufficient  of 
itself  to  make  the  time  of  the 
essence  of  the  contract.  These 
words,  taken  in  connection  with 
the  negotiations  and  statements  at 
the  time  the  contract  was  entered 
into,  when  the  vendor  said  he 
wanted  the  money  to  fulfill  his 
contracts  for  the  purchase  of  some 


of  the  land,  and  the  time  waa 
changed  to  a  later  day  at  the  re- 
quest of  the  vendee,  and  the  ven- 
dor refused  to  accept  a  verbal 
promise  by  the  vendee  to  pay  it 
at  an  earlier  date  than  tlie  vendee 
wished  the  contract  to  exi)ress, 
create  an  express  stipulation  that 
time  is  of  the  essence  of  the  con- 
tract, lb. 

7.  The  effect  of  a  contract  to  convey 
lands,  which  does  not  name  a 
place  of  payment,  is  to  require  the 
vendee  to  pay  the  money  to  the 
vendor,  and  to  find  him  for  the 
purpose  of  payment,  or  use  rea- 
sonable diligence  to  find  him.    1  b. 


8.  Where  a  contract  is  silent  as  to 
the  place  of  payment,  the  burden 
of  proof  to  show  that  a  place 
other  than  the  place  of  business 
or  residence  of  the  party  to  be 
paid  was  agreed  on,  is  upon  the 
party  by  whom  the  money  is  to  be  . 
paid.  Ih. 

9.  Where  a  contract  is,  as  to  any  part 
of  the  lands  a  conveyance  where- 
of is  sought  to  be  enforced,  uncer- 
tain, and  incapable  of  being  ren- 
dered certain,  it  will  not  be  en- 
forced Nor  can  the  contract  as 
to  such  part  be  rejected  as  imma- 
terial, and  performance  be  ordered 
of  the  residue,  upon  compensation, 
when  the  residue  and  the  compen- 
sation could  only  be  ascertained 
by  parol.  lb. 

10.  Courts  of  equity  do  not,  in  gen- 
eral, consider  the  time  of  perform- 
ance as  of  the  essence  of  a  con- 
tract for  the  sale  of  lands;  but 
hold,  that  it  may  become  of  the 
essence  by  being  expressly  made 
so  by  the  contract  itself;  or  by  no- 
tice from  the  other  party  insisting 
upon  performance  at  a  time  fixed  ; 
or  by  the  subject  matter  of  the 
contract  and  its  surrounding  cir- 
cumstances. Bullock  V.  Adams' 
Ex'rs,  367 

11.  The  rule  which  allows  time  to  be 
disregarded  often  causes  injustice, 
and  ought  not  to  be  extended  fur- 
ther than  now  established.  lb. 
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Under  the  prayer  Tor  general  re- 
lief in  a  bill,  by  a  purcliaser  of 
land,  for  specific  performance,  a 
court  of  equity  might  have  power 
to  direct  the  money  paid  to  be  re- 
funded to  the  complainant,  if  he 
had  any  legal  right  to  have  it  re- 
funded, upon  the  principle  that 
when  a  matter  is  before  the  court 
properly  for  relief  which  can  only 
be  had  in  equity,  it  will  grant 
Buch  other  relief  arising  out  of 
the  facts  of  the  case  as  the  party 
is  entitled  to,  although  the  relief 
could  be  had  at  law;  but  it  can 
grant  only  the  relief  which  the 
complainant  is  entitled  to  at  law. 

Ih. 
See  Contract,  4,  5,  8,  9. 


STATUTES,  (CONSTKUCTION 
OF). 

1.  Where  an  act  of  the  legislature 
authorized  the  managers  of  a 
meadow  draining  scheme  to  pur- 
chase property  known  as  "  Den- 
nis" mill  property,  consisting  of 
fourteen  acres  of  land  and  the 
water-power,  mills  and  other 
buildings  thereon,  and  it  appeared 
by  answer  and  affidavits  annexed 
that  there  was  no  "  Dennis  "  mill 
property  in  the  vicinity,  but  that 
"  Dunn's"  mill  property  answered 
the  description  in,  and  was  in- 
tended by  the  act,  an  injunction 
granted  on  filing  a  bill  to  restrain 
the  purchase  of  the  "  Dunn's " 
mill  property  was  dissolved. 
lAndsley  v.  Williams,  93 

2. The  maxim,  "Falsa  demonstratio 
non  nocet  cum  de  corpore  constat," 
applies  to  statutes  as  well  as  to 
deeds  and  wills.  lb. 


3.  The  words  of  a  statute,  authoriz- 
ing the  iss'ie  of  township  bonds 
when  "  the  consent  of  a  majority 
of  the  tax  payers  appearing  upon 
the  last  assessment  roll  as  shall 
represent  a  majority  of  the  landed 
property  of  the  township,"  shall 
be  obtained,  require  the  consent 
of  a  majority  of  all  the  tax  pay- 
ers, and  a  majority  that  will  also 
represent  a  majority  of  the  real 
estate.     Lanev.Schomp,  82 

Vol.  v.  2  p 


4.  In  the  construction  of  a  statute, 
words  should  never  be  supplied  or 
changed,  unless  to  eflfect  a  mean- 
ing clearly  shown  by  the  other 
parts  of  the  statute,  to  carry  out 
an   intent   somewhere    expressed. 

lb. 

5.  The  charter  of  a  street  railroad 
company  authorized  it  to  lay  rails 
in  the  streets  of  a  city,  upon  first 
obtaining  the  consent  of  the  com- 
mon council.  By  a  supplement, 
it  was  positively  authorized  to 
construct  several  tracks  specified 
in  the  supplement,  without  any 
condition  or  reference  to  the  con- 
sent of  the  common  council.  Held 
— that  as  to  such  tracks,  the  con- 
sent of  council  was  not  necessary. 
Mayor,  &c.,  v.  J.  C.  &  Bergen  R. 
Co.,  360 

6.  The  rule  of  construction  of  stat- 
utes is,  that  a  provision  in  a  stat- 
ute inconsistent  with  a  provision 
in  a  former  statute,  repeals  the 
first  statute  pro  tanto.  lb. 


SUBROGATION. 
See  Husband  and  Wife,  10. 

SUPPLEMENTAL  BILL. 
See  Practice,  14-17. 


SURETY. 
See  Mortgage,  2. 

TAX. 

See  Charter  op  City  of 
BETH,  2,  3,  4. 


EuzA- 


TAX  SALE. 

See  Charter  of  City  of  Eliza- 
beth, 2,  3,  4. 


TENANT    BY  THE   CURTESY. 
See  Husband  and  Wife,  9,  10. 
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TENDER. 

A  mere  offer  to  pay  money,  though 
the  party  actually  has  the  money 
in  a  purse  in  her  hand,  and  is  in 
the  act  of  taking  it  out,  is  not  a 
tender,  but  a  refusal  to  accept  is  a 
suflBcient  excuse  for  not  making 
tlie  actual  tender.  Thome 
Mosher,  257 

TIME. 

See  Specific  Performance,  4,  5,  6, 
10,  11. 

TOWNSHIP  BONDS. 

It  seems  settled  that  if  township 
bonds  are  once  issued,  with  the 
prima  facie  proof  required  by  the 
statiUe  authorizing  their  issue,  that 
the  statute  has  been  complied 
with,  and  get  into  the  hands  of  in- 
nocent holders  for  value,  the  town- 
ship will  be  compelled  to  pay 
them.     Lane  v.  Schomp,  82 


TKUST  AND  TRUSTEE. 

1  A  trustee  cannot,  either  directly 
or  indirectly,  become  the  pur- 
chaser of  property  held  by  him- 
self in  trust,  at  or  by  means  of 
his  own  sale.  The  property  after 
such  sale  remains,  as  before,  vest- 
ed in  the  trustee.  Blauvelt  v.  Ack- 
er man,  141 

2.  If  a  trustee  exchanges  trust  prop- 
erty for  other  real  estate,  and  takes 
the  title  thereto  in  bis  own  name, 
such  property  so  acquired  will  be 
considered  trust  property  to  the 
extent  of  tlie  value  of  the  trust 
property  exchanged  therefor.  And 
if  no  deed  has  Ijeen  made  by  the 
trustee,  and  the  trust  property  is 
afterwards  forfeited  and  given 
back  for  breach  of  conditions,  to 
the  trustee,  that  will  enure  to  the 
benefit  of  the  trust  fund,  not  of 
the  trustee.  lb. 

3.  If  a  trustee  deals  with  trust  prop- 
erty as  his  own,  he  takes  upon 
himself  all  the  risk  and  responsi- 
bility, without  the  right  or  pros- 


pect of  personal  benefit,  for  he 
must  be  liable  for  the  value  of  the 
trust  property  and  all  that  is 
gained  by  it.  /J. 

4.  Property  purchased  by  a  guar- 
dian, with  funds  belonging  to  hia 
ward's  estate,  and  the  title  to 
which  was  taken  in  the  guardian's 
name,  will,  at  the  option  of  the 
ward,  be  declared  to  be  held  in 
trust  for  him.  Burling  v.  Ham- 
mar,  220 

5.  A  purchaser  of  property  so  held 
in  trust,  at  a  sale  under  an  execu- 
tion against  the  trustee,  the  pur- 
chaser having  notice  of  the  facts 
creating  the  trust,  will  be  decreed 
to  hold  it  as  trustee.  lb. 

See  Administrator,  3,  4. 


USURY. 

See  Contract,  10-12. 
Debt,  2. 


VENDOR    AND    PURCHASER. 

The  vendor  of  land  has  a  lien  for 
unpaid  purchase  money;  and  this 
lien  is  good  as  against  subsequent 
purchasers  for  valuable  considera- 
tion, with  knowledge  that  it  is  un- 
paid.    Armstrong  v.  Ross,         109 

,  The  taking  of  a  note,  or  bond,  or 
mortgage,  will  not  be  held  evi- 
dence of  a  waiver,  by  vendor,  of 
a  lien  on  the  premises  conveyed, 
for  purchase  money.  lb. 

Although  a  bill  of  sale  of  chattels 
to  one  who  agrees  to  advance  capi- 
tal and  the  chattels,  and  carry  on 
business  with  the  capital  and  chat- 
tels, and  employ  the  grantors  at 
fixed  wages,  may  have  been  in- 
tended, by  the  latter  to  defraud 
their  creditors,  yet  if  their  object 
was  unknown  to  the  grantee,  their 
fraudulent  intent  will  not  afiect 
him ;  nor  is  it  sufEcient  to  make 
such  transfer  votd,  that  it  does  ac- 
tually hinder  and  delay  creditors, 
if  such  was  not  the  object  and  in- 
tent of  it.     Atwood  V.  Impson,  150 
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4.  Knowledge  by  the  purchaser  that 
the  seller  is  erabarrassed  and 
largely  in  debt,  and  that,  if  no 
one  would  buy  his  goods,  his  cred- 
itors would  get  their  debts  out  of 
them,  will  not  affect  the  validity 
of  the  sale,  provided  the  object  in 
purchasing  was  not  to  delay  or 
hinder  creditors,  but  only  to  make 
a  good  bargain,  or  to  procure 
something  of  which  the  purchaser 
was  in  want.  lb. 

5.  A  salcj  in  making  which  the  ob- 
ject of  the  debtor  is  to  hinder,  de- 
lay, or  in  any  way  put  off"  his 
creditors,  is  void  if  made  to  any 
one  having  knowledge  of  any  such 
intent;  and  this  knowledge  need 
not  be  by  actual  positive  informa- 
tion or- notice,  but  will  be  inferred 
from  the  knowledge,  by  the  pur- 
chaser, of  facts  and  circumstances 
sufficient  to  raise  such  suspicions 
as  should  put  him  on  inquiry.  Ih. 

6.  The  mere  fact  that  the  vendor  of 
personal  property  places  an  over 
valuation  upon  it,  by  which  the 
buyer  is  led  to  give  more  than  it 
proves  to  be  worth,  does  not  enti- 
tle the  latter  to  relief.  The  ven- 
dor's statements  as  to  value 
merely,  do  not  amount  to  a  war- 
ranty nor  to  fraud,  although  he 
knows  them  to  be  untrue.  The 
same  rule  applies  to  an  over  valu- 
ation of  property  contributed  to  a 
partnership  as  part  of  the  capital 
by  one  becoming  a  partner,  tjhhr 
V.  Semple,  288 

See  Mechanics  Lien. 


WAIVER. 

See  Ven»or  and   Purchaser,   2. 

WATER  COURSE. 
See  Injunction,  24,  25. 

WILL. 

1. After  making  a  bequest  to  his 
wife,  the  testator  added  these 
words :  "  In  case  she  should  lose 


any  part  of  her  property  before 
mentioned,  and  need  rtiore  than 
she  has  of  her  own  to  support  and 
maintain  her  comfortably,  then, 
and  in  that  case,  so  much  of  this 
money  deposited  and  accumulated 
as  she  shall  need  for  her  comfort- 
able support,  I  order  my  execu- 
tors to  draw  and  pay  to  her, 
yearly  or  half  yearly."  The  widow 
needing  more  than  she  had  of  her 
own  to  support  herself  comforta- 
bly, though  she  had  lost  none  of 
her  property,  filed  a  bill  for  the 
construction  of  this  clause.  Held 
— That  having  lost  none  of  _  her 
own  property,  she  was  not  entitled 
to  any  part  of  the  bequest.  Ely  v. 
Ely's  Ex'rs,  43 

2.  "  And  "  will  be  construed  "  or," 
only  to  effect  the  evident  intent 
of  the  testator,  never  to  gratify  the 
wishes  or  desires  of  a  legatee,  or 
to  eflfect  what  might,  in  itself,  seera 
more  just  c  reasonable.  Jb. 

3.  There  is  no  power  to  change  the 
words  in  a  will,  unless  such 
change  i.-^  necessary  to  effect  the 
intent  of  the  testator,  apparent  on 
the  face  of  tiie  will  or  from  sur- 
rounding circumstances.  lb. 

4.  The  legatee  seeking  a  construction 
of  the  will  to  gratify  her  own 
wishes,  and  against  the  obvious 
intent  of  the  testator,  bill  dis- 
missed ;  legatee  to  pay  her  own 
costs.  '  lb. 

5.  Where,  by  a  will,  the  executor  is 
to  provide  "  a  good  and  sufficient 
support "  out  of  the  testator's  es- 
tate for  his  son,  his  son's  wife  and 
children,  and  for  the  education 
of  the  latter,  under  the  direction 
of  their  father,  and  the  relations 
of  the  family  change  by  the  sepa- 
ration of  the  son  and  his  living 
apart  from  his  family,  it  is  the 
duty  of  the  Court  of  Chancery  to 
decide  for  whom  the  executor  is 
bound  to  provide,  whom  he  is  au- 
thorized to  aid,  and  the  circum- 
stances under  which  he  may  ren- 
der such  aid,  and  to  intimate 
limits  for  the  exercise  of  his  dis- 
cretion.    Jacobus'  Ex'r  v.  Jacobus, 

49 
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6.  A  testator,  by  his  will,  gave  the 
residue  of  his  estate,  in  fee  sim- 
ple, to  his  two  grandchildren,  and 
such  other  children  as  his  son 
Henry  might  afterwards  have,  to 
be  divided  among  them  when 
the  youngest  should  arrive  at  the 
age  of  twenty-one  years,  subject  to 
the  provisions  that  his  son  Henry 
should  be  furnished,  out  of  the 
rents  and  income,  with  a  good  and 
sufficient  support  during  his  life, 
to  be  paid  him  by  the  executor ; 
also,  that  a  good  and  sufficient 
support  should  be  furnished  to  the 
wife  of  his  son  Henry,  during  her 
life.  He  also  charged  his  estate 
with  the  comfortable  support  and 
education  of  his  grandchildren, 
under  the  direction  of  his  son 
Henry,  and  directed  that  if  either 
of  them  should  desire,  or  his  son 
Henry  should  think  proper,  ample 
means  should  be  furnished  to  edu- 
cate one  or  more  for  the  learned 
professions.  Henry  left  his  wife 
and  family,  and  resided  apart  and 
distant  from  them,  and  ceased  to 
pay  any  attention  to  them.  The 
executor  then  filed  a  bill  for  di- 
rections as  to  his  duty,  and  to  set- 
tle the  rights  of  the  respective 
devisees  under  the  will.  Held — 
l.That  the  direction  to  furnish 
the  son  with  a  liberal  support 
must  have  a  far  diflerent  inter- 
pretation from  that  which  would 
be  given  to  it  if  he  were  perform- 
ing his  duty  of  taking  care  of  his 
family  and  educating  his  children. 

2.  That  the  support  and  education 
of  the  grandchildren  should  be  out 
of  the  income.  The  amount  to  be 
furnished  must  rest,  largely,  in  the 
judgment  and  discretion  of  the 
executor,  upon  consultation  with 
the  mother  ;  but  he  is  not  bound 
to  contribute  the  whole  income,  if 
less  will  answer. 

3.  That  the  discretion  confided  by 
the  will  to  the  son  must  be  exer- 
cised by  the  executor.  lb 

7.  The  court  suggested,  subject  to  the 
judgment  of  the  executor,  and  to 
the  discretion  confided  to  him, 
(but  not  to  be  entered  in  the  de- 
cree,) that  it  would  be  a  properi 
exercise  of  his  judgment  to  allow 
the  wife  to  occupy  the  farm,  (she 


to  keep  it  in  repair  and  provide  a 
home  where  the  minor  children 
might  be  supported,  and  to  which 
those  of  age  might  resort,)  and  to 
receive  one  third  of  the  net  in- 
come of  the  estate ;  to  allow  the 
husband  one  third  of  the  net  in- 
come ;  to  allow  one  sixth  for  the 
minor  children,  to  be  expended 
under  the  direction  of  the  mother, 
and  one  sixth  for  the  liberal  edu- 
cation of  any  that  might  desire  it ; 
tliese  two  sixths  to  be  expended  un- 
der the  direction  of  the  father  if 
he  would,  in  good  faith,  undertake 
it.  lb. 

.  A  "  good  and  sufficient  support,'' 
to  be  furnished  to  the  wife  of 
testator's  son,  must  be  construed 
to  mean  such  as  is  proper  for  a 
mother  and  head  of  a  family,  hav- 
ing the  fortune  and  station  held 
by  her  husband  and  his  children. 

lb. 

9.  Where  an  executor  files  a  bill  for 
directions  as  to  his  duties  under  a 
will, 'and  no  factious  or  unnecessary 
opposition  or  costs  are  occasioned 
by  any  defendant,  costs  and  proper 
counsel  fees  for  both  parlies  will 
be  allowed  out  of  the  estate.       lb. 

10.  A  direction  in  a  will  that  the 
testator's  daughter  should  have  a 
support  out  of  his  estate,  when  she 
should  be  sick  and  unable  to  sup- 
port herself,  while  a  widow,  does 
not  entitle  her  to  such  support, 
though  she  is  old  and  very  infirm, 
and  unable  to  support  herself,  no 
sickness  being  alleged.  Reynolds 
V.  Denman,  218 

11.  A  bequest  of  $6000  of  the  money 
due  on  a  bond  from  a  legatee, 
with  the  direction  that  on  pay- 
ment of  the  balance  of  said 
bond,  and  whatever  interest  may 
be  due  thereon,  the  bond  shall  be 
assigned  to  the  legatee,  does  not, 
of  itself,  release  the  interest  on 
the  bond.  But  when,  from  pre- 
vious directions  in  the  will,  and 
the  light  of  surrounding  circum- 
stances, it  Avas  the  evident  inten- 
tion of  the  testator  to  reqiiire  only 
the  balance  of  the  principal,  and 
the  interest  thereon,  it  was  direct- 
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ed  to  be  assigned  upon  such  pay- 
ment.   Leddd's  Ei^r  v.  Slarr^  274 

12.  If  the  direction  of  the  will,  as  to 
the  proceeds,  require  a  sale,  it  is 
equivalent  to  a  positive  direction 
to  sell,  and  the  land  is  deemed 
personal  property  from  the  death 
of  the  testator ;  but  if  it  is  optional 
with  the  executor  whether  to  sell 
or  not,  or  if  it  is  only  an  authority 
to  sell  without  any  direction,  then 
the  land  retains  its  character  as 
land  until  actually  sold.  Cook's 
jEx'r  V.  Coolies  Adm'r,  375 

13.  When  land,  for  a  certain  pur- 
pose, is  required  to  be  converted 
into  money,  and  in  the  sale  more 
is  sold  than  is  required  for  that 
purpose,  the  excess  of  the  proceeds 
will  be  considered  as  land.        lb. 


14.  Such  excess  constituting  the  resi- 
due of  the  estate,  which,  by  the 
will,  went  to  the  nephew  of  tesla^ 
trix,  who  has  since  deceased,  his 
widow  is  entitled  to  dower  therein, 
free  from  her  husband's  debts,  and 
his  heirs  are  liable  to  his  debts  to 
the  amount  they  may  receive  of 
it.  If  the  widow  will  accept  it,  a 
gross  sum  in  lieu  of  dower  will  be 
ordered.  lb 

15.  On  a  bill  filed  by  an  executor  for 
the  direction  of  the  court  as  to 
the  disposition  of  the  balance  in 
his  hands,  ascertained  by  a  decree 
of  the  Orphans  Court,  consisting 
of  the  surplus  proceeds  of  the  sale 
of  real  estate  over  debts  and  lega 
cies,  which  surplus  was  claimed 
by  the  administrator  of  the  dc' 
visee  of  testator,  who  died  before 
the  sale,  and  whose  person ;il  estate 
was  insufficient  to  pay  his  debts 
Held — That  the  administrator,  not 
having  obtained  an  order  of  liie 
Orphans  Court  to  sell  the  land  of 
his  intestate  to  pay  debts,  was  not 
entitled  to  receive  the  part  of  the 
surplus,  the  right  to  which  was 
vested  in  the  heirs  of  such  intes- 
tate; but  as  the  heirs,  if  they  re 
ceived  it,  would  be  liable  for  the 
debts  of  the  intestate  to  the  amount 
they  received,  and  as  the  admin 
istrator,  representing  the  creditors, 
and  all  the  parties  in  interest  were 


before  the  court,  it  was  referred 
to  a  master  to  ascertain  and  report 
what  amount  was  required  to  pay 
the  debts  of  intestate,  over  and 
above  the  personal  estate  that 
came  to  such  administrator's  hands, 
and  in  what  amount  the  adminis- 
trator should  give  security  ;  also, 
if  the  widow  of  intestate  was  will- 
ing to  take  a  gross  sum  in  lieu  of 
dower,  to  ascertain  and  report  the 
amount  thereof,  the  surplus  to  go 
according  to  the  principles  stated 
in  opinion.  lb. 

16.  Where  the  requirements  of  the 
statute,  necessary  to  establish  a 
will,  have  been  fully  complied 
with,  and  that  fact  is  clearly  and 
positively  testified  to  by  two  un- 
impeached  and  respectable  wit- 
nesses, the  fact  that  important 
parts  of  the  will  differ  from  the 
well  known  and  often  declared  in- 
tentions of  the  testator,  before  and 
at  the  time  of  dictating  the  will, 
and  whicii  he  retained  afterwards, 
and  contrary  to  his  settled  views 
about  his  property,  will  not,  in 
the  absence  of  any  proof  of  influ- 
ence, or  attempt  to  exercise  it, 
over  the  testator,  suffice  to  induce 
the  court  to  refuse  its  admission 
to  probate,  and  particularly  wiiere 
parts  of  the  will  were  in  accord- 
ance with  the  clearly  established 
testamentary  intention  of  the  testa- 
tor.    In  re  Vanderveer,  463 

17.  In  a  case  where  there  is  great 
doubt  upon  the  evidence,  the  court 
will  not  reject  so  much  of  the  will 
of  the  testator  as  from  fraud  in  its 
insertion,  or  other  cause,  is  not  to  be 
taken  as  his  will,  and  admit  the 
residue  to  probate.  lb, 

18.  Fraud  in  the  making  of  a  will 
should  not  be  inferred  because  it 
was  possible  or  even  probable, 
but  should  be  shown  by  positive 
proof,  or  circumstances  of  such 
force  as  not  to  permit  of  serious 
doubt.  lb. 

19.  A  will  drawn  by  an  attorney,  a 
few  hours  before  the  testator's 
death,  pursuant  to  his  instructions, 
but  its  execution  postponed  till  he 
should   feel   stronger,  though    he 
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asserted  that  his  will  was  as  it  had 
been  drawn,  will  not  be  admitted 
to  probate  as  a  nuncupative  will. 
In  re  Hebden,  473 

20.  It  is  essential  to  a  nuncupative 
will  that  it  be  only  a  verbal  de- 
claration of  the  testator's  wishes, 
made  in  the  presence  of  witnesses 


called  upon  by  hira  to   bear  wit- 
ness that  such  is  his  will.  lb. 


WITNESS. 

See  EviDKNCE,  2,  3,  8. 
pRAcmcE,  8,  9. 
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